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NATURE OF INTERNATIONAL LAW 


Its Importance. —A modern State cannot lead an isolated life in the 
wisent context of world affairs. The more a State is civilized and perfect in 
organization, the greater and more intimate shall be its intercourse with 
icr States. This inevitably leads that a government of a State must not only 
<-nduct its internal affairs but also regulate its conduct towards the govern- 
-unts and peoples of other States. Harmony in political ideas, art and 
j^raiure, scientific discovery, the exchange of embassy for the purposejif—— 
Crying on international intercourse and com merce all tend to knit States 
4)cther in a social bond. Nothing can distort the true picture of conditions 
od events in this world more than to regard one's own country as tHe centre 
; the universe, and to view all things sole/y in that perspective. Wendell 
illK ic's conception of “One World" is no more a wishful thinking of a vain 
dilician, but a hard reality and a plain truth which cannot be ignored, 
ith the highly i mproved means of communications the world has become, 
iy close and any event occurring in any part of the globe is bound to have 
repercussion on the othcii The world has shrunk by way of quick communi- 
tion facilities and expanded in social dimensions. The l >i-o »lnr world is 
coming a thing of the past. X >rm.illy the inhabitants of one country 
iqucntly visit the territory of another, and no State can, with any degree of 
acticability or effectiveness, close its frontiers with a Great Wall of China so 



ve mutual intercourse without usages and conventions to regulate their 
nduct. The conduct of individuals or subjects of a State is governed by 
umcipaUnw, while that of States inter sc «*r members of the Family of Nations 
the Society ul States by International Law. 


,crm In,cn,a « i "' ,a l Law was lirsi coined by Jeremy 
o nham in \ TWS II ,s synonymous with law of nations which correspoI^sTB- 
1 C 1 rcncli anuGcrman equivalents urotl tics gens ; Volkerrecht. 


, ascr,bcs ,hc °* the law of nations to reason and usage 

v , ‘ , ” lMng °n the evidence of treaties and ordinances [facta ct 

iendlv ;"'r r c " , ,“. exl ' ,c "^'cs : “Reason commands me to he equally 

ilows th», T f . wh ? arc enemies to each other ; and hence it 

Jl >W S that 1 am not to prefer either in war " 

wiin,e r h C ,.|n 5 rT, SinS ,I,C «=« c ‘^2&^.vrerm -International Law', 
'si.U ,° tC | i- Ul the d /"‘»i“ns put forward hy some of the erninem 
iJL? 1 ? and publlc,5ls a,ld lhosc given in some of the leading cases on 


uthc 
»e subject. 


Definitions of International Law.—Lawre 


"cgcnetaTfodToT^'T 1 H* “ 

ftt 4 r.Ma« A ft ! l.'«dy *.i civilized States in their mutual dealings." 1 A threat D'j ri 


»ce, the well-known English 


1 International'La 


mgs. 


great p,.rt 


\v consists of rules for carrying on war apart from interna- 


l.i. U- 


\rence : The Principles oi lt.it rnaiional Law, 7th Ed., p. 1- 













1 NATURE OF INTERNATIONAL LAW 

thcir ,n S« e - a thei n r S ZFSl 

ship is t hc o nly condition in l.uman society thft ’creates war ImernatTd 
asTei“ ihcT ,KC ^ ° f StatCS b their mut dealings, C| 

According.to Oppenheim, Law of Nations or International Law (I 

-_/ International Law is the Cv f n 1 of infringement.”*^ 

States consider as binding upon thc^ii/tl.cirm.o" I and , r , ulcs wh ‘ ch civ ‘l™ ec 

the consent of sovereign States. 3 ^ u ‘ l relations. It rests upon 

or rules and L pri'nc[p^To| , acUo n I whi , cir t arc a | i^r' "‘ ay bc as lhc b ' ,d >' 

their relations with one another.** 4 ^ uncling upon civilized States in 

“International Law or the I iw NU.: • . w 

which—according to thc usual definTdo.i—r^lVt* V» C ,m,l } C ol a k >d y.°f Hales 
their intercourse with one another.*** b u l‘*tc the conduct of thc States in 

International Law mav hr : i 

principles and specific rules which arc hi !!l aS l,lc budy ol K cnc W 

national community in their mutual'rclatlo’nsT’" mc " lbcrs of the in, « 

which defines thc inutuaU^lusln^UmicTj'f s?V’ dy 1>, ’ ,h tl,c substantive h,w 
law of procedure, which preJcril.es the mean hv -"u »4Mve laW - *» 
thc community ol nations may be enforced wUhthe i" 0 * 1 ,- nph r lS , rcco S niscd by 
_ tf v ,i 1( . Law „ r , cca w,th thc sanction of the community. 

suHf Y the rules of ^ ^ ™ d ~ d l 

with one another ; in other words the sum of thr V, aU ? ns ln thcir relatic >lU 
that is to say, thc duties which they mus^c Lrm “n T °/ Slat" 

must defend with respect to one another » thc n S>>ls wliich ill 

Public International Law is that horlv „r o.. . 
which arc recognized as binding upon all States and°o?h ™ CS * a " d P rinci P 
in their mutual relations.® tatcs and olhcr international perse 

Thc Law of Nations is thc scicnrr „r .u • i . , . t 

nations or States, and of the obligations 1 rights which exist betwc 
(Emmerich de Vattcl). ^ coi responding to these righ 

f)v. All Ross accepted that according t„ »i 
Law is the body of legal rules binding u£n states'“XSti^l^ 

j v -- '• 8t " 

4 U f h 5? V s JournaI XV M1930). .53. 

' o’ h 1'’ B E , * ! 1 ^ C - of Na,io ™. Sixth Ed. p. I 

6 Charlie C Fr„ of 1 «*'«"»* k>na I Law p.‘ 3. 

7 ( Mv, l G *,^ nW l, Ck : In ' crna ' 10 ^ 1 Uw, (1967) p 31 

/- C-lvo: Lc Droit International, S 1 . h P ' 61 

scar Svarlien : An I ...roduciion ,o the Uw of Nation , p. 62. 




DEFINITIONS OF INTERNATIONAL LAW 


nothcr, which forms a contrast to the law valid for individual states (e.g., 
British Law, German Law, Danish Law; which is called by a common name 
internal law, national law, state law, or municipal law. This definition 4 
envisages International Law as a legal system connected with a certain society, 
the society oi slates. It is a separate legal system associated with a certain 
human society, which is not a new society co-ordinate with the British, 
German, or Danish society, but is a larger, more comprehensive community 
'embracing all these as parts of a whole. 

The above view of International Law, according to Dr. Ross, is, however, 
extremely incomplete as long as linear dctii^^J.s given of what is meant 
by a ‘state’. The term ‘state’ is defined by iW sovereignty. .Sovereignty is 
lolined as sole subjection^ 1» nominal L^lhat is to say, as the quality of 
being subject to lnternalmtel Law alone, not to state law. But in that case 
the definition given of the term “International Law” would be unmeaning. 

Dr. Ross says that the term “International Law' is here defined with reference 
to the term ‘state’ and the definition of the term ‘state* again refers back to 
ihe term International Law”. A definition thus biting on its own tail is 
:ircular. The consequence is that on the point in question the definition is in 
reality a blayk. 1 

In order to make the current definition ol International Law consistent, 

Dr. Ross says that the object iiiunI be to find a criterion lor the term ‘Slate* 
which shall not be circular and at the same “Hine s hall justily a funda¬ 
mental division of all law into the species “Internal Law” and "International 
Law” so that these concepts shall cover the phenomena which usually go by 
these designations, lie offers the solution by suggesting the hypothesis that , 
the current definition of the term “International Law" (as the law valid for 
States in their relations with each other may bo rendered more complete by / 
replacing tne term “state’ implied in it by **a self-governing legal community.” . 

On this view Dr. Ross is ol opinion that International Law may con^^ 
vcniently be defined us the lau valid fur (binding upon) self-governing communities , 
the chief distinguishing mark being, then, that it is never directly binding ‘ 
upon individuals but must always he rendered effective through the medium 
of the intcmaljaw of (he self-governing communities.^/ 

International Law may he dcscriljcd as “the sum of the rules accepted 
by civilised States as determining their conduct towards each other, and $ 
towards each other’s subjects.”.* , 

International Law, as understood among civilized nations, may be 
; defined as consisting ol those rules of conduct which reason deduces, as conso- 1 
n.un to justice, from the nature of the society existing among independent 11 
nations ; with such dcfinitioifs and modifications as may be established l>v 1 
t general consent.* V/ 1 

International Law is the Ixxly of legal rules which apply between sover- .[ 
rign States and sQch entities as have l>cen granted international personality. 6 r 

International Law is that code of public instructions which defines the d 
ights and prescribes the duties of uations in their intercourse with each other. > r 
Kent). i/ . i- 

1. Dr. Mf Ro<* A I'm-book-f International Law. pp. 11-12. 

2. Ibid., p. '7. 

3. Put < -ohbett : Cases on International l aw, jib 1*1., p 4. 

•I. Henry \Vhe: ton ; Elements of International Law. Ihiid ljoglish Edition, p. :2. 

3. (iron; Schwarzenbrrger : A Manual «.! International Law, 5th Ed-, p. 
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NATURE OF INTERNATIONAL LAW 

sSrH 1 SSI 

insure the observance of justice and Mod lkitlilrfthaV** and and to 

frequently occur between t.vo or more indcDenden. tV," "“nT which must 
belong,ng to each. (Blackstonc). "'dependent States, and the individuals 

“ *'” "™ ta * «—■ resuM „ g 

the conduct of individuals ,n a state of ^ 3 ^ 60 ^ ' T ally suitcd U ‘ 

and conduct of nations, of a collection of usa , 4 /* and to the relations'/ - 
growth of civilization and commerced 

rules that guide tS^dMt^or'pJblte «rp Ify 1 ® and ^cognized 

isss ,y ' 

strictly to'dnf rules' of^bliga^nT tSwS'lhlrsjS ° ll ‘ Cr | Writer * adhored 

s ,hcir -rn 

not necessarily of legal oblivadon “ 1 VarK,y , of , rulcs "* '"rcc which arc ' 
‘ion. The latest trend “s vf T , ,he ^ of mutual coopera- 

mg complex patterns of inif-r * r Cinall ‘ ,,,al1 Lavv a* a 'ocial process involv- 
M,avi„raUnd contextual tools of ^"a, and lc“afys£* ’‘ C "' Iy d<5VCl ° ped 

Jb. Arrrsr.i:.... . O. ■ _ 
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which is crunposed^or itT?ra£?^V'Y n ? y b ' ddi " cd as ‘bat body of 
duct which States feel ,hcmX s CLl , P ni>Ciples a "d rules of co a - 
commonly observe in their SSS^ : 


w 


w 


sh-l* Tf- 1 

relations with States and individuals ; and H CaCh OI lCr> aml thcir 


certain rules of law relating to i * 

so far as the rights or duties of such individual? tnd°’ e,Ui,ic * 
t,es are the concern of the international community. t n, "" S,a,c c »‘i- 

The above definition by Starke wUir.KL nn 1 
International Law by the American authority Pro^Tch °\ th 5., deflnilio » °f 
makes a departure from the traditional definition *?? f Charles . Cheney Hyde,; 
system composed solely of rules governing , hc relation!' SS“ 


1. Sir Cecil Hurst : Intern nion >1 |,». v . tk- r* <• 

2 Sir Henry Maine s Intcrnation.l Law ( I8B ) p'iV a,,cr ‘* P B 
*• Wesley L. Gould : An Induction .o In,,, 

Professors We?ley L. Gould a s , Uw (l9 ? 6)> P ‘ * 35 - 

..h a Preface by Profissor I arold I a^ c ||, iw|* IU '°" al Uw a ! 
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3. 
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Sciences with .. _ . 

International Law. 

5. J. Cm. Stnrkr : An Introdaction to International Uw. 5th Ed | 
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DEFINITIONS OF INTERNATIONA?. LAW 


In view of post-war developments which have brought about the emergence of 
international institutions or organisations, such as the United Nations, the 
International Labour Organization, and the World Health Organization, 
regarded as possessing international legal personality, and entering into 
relations with each other and with States, and the present movement to protect 
human rights and tundainental freedoms of individuals, the orthodox defini¬ 
tions of International Law have become obsolete . Nevertheless, from the 
practical point of view, the old definitions of International Law represent a 
great deal of truth. It is primarily a system regulating the rights and duties 
of Statesj.f^J«iiniUhaL is why it is ah^tcnjicd as the law of nations, although 
smelly speaking the word •nation’ js mdy in a crude way a synonym for th c 
word -Slat &<, > 

In R. v. IfyntTht brahfinihfc Lord Coleridge, C. J., observed that the law 
ol nations is that Collection of usages which civilised States have agreed to 
observe in their dealings with one another. What these usages arc, whether a 
particular one has or has not been agreed to, must be a matter of evidence. 

In thc famous case of West Rand Central Gobi Mining Co. /.<</., v. The Kme*, 
Lord A1 verstone, C. J. adopted the definition given by Lord Russell of Killowcn 
in bis address at Saratoga in 18% by saying that he knew no better definition 
of Internationa Law than that it is thc sum of the rules or usages which 
civilised States have agreed shall l>c binding upon them in their dealings with 
one another.*^ ' j b 

_ J'r S ,' L T S CaSC ' b «"' cc, ‘ France and Turkey, International law 

wa^efmed by the Permanent Court ..f International Justice “as meaning the 
principles winch arc in force Ixuwccn all independent nations.^ This delini- 
i..m embraces two essential features International I-aw, mz-fiis universality 
nl‘ ■■T‘r VC, r- rhC 1 . e,npl,aS1 * is Uid word. “independent 

: ‘rr c ' lS a f CCor<h,, P 10 ,l,,: Court Of international 

nations^ P P f ° rcc rclatc not •‘ 11 nations but to all independent 

It was observed by Gray, J. in The Paquete Habtuu v. United State** that 
international Law was part of the law of the United .States and must be 


ascertained and administered by the C ams #f Justice of appropriate jurisdic¬ 
tion ...for this purpose, where there svas n. treaty, no controlling executive 
legislative ae; or r-Loal decision, res.rt must lie had to t he customs and 
u ’“« cs " f c,vll ‘ zcd »«"*•« i an< * as evidence ol these to the works of jurists 
and commentators wh. by years of labour, research and experience have made 


- -- "iitvu, J'>OII|y 

, .... cr writers laid stress on doctrines of natural 

law, na ura reason and justice, wh.lc-thc modern writers seem to comprehend 
wit hmisorb.i rules ol law rcla.mg to individuals and non-State entities so 
Ur as their rights and duties concern the international community, and 
tegard customs and treaties as the ,nai., sources ,.f | a .v. The orthodox: view 
dial the individual is not a suoject of I ucrnaiioaal La v is a -legal fossil' and 
•a remnant ol lcga! animism. Inter,, alional Lav today is not an orphan 
child of jurisprudence. It has a jural basis and exists for “etmi table and just 
regulation ol inter-umt relations within the world community.’^ 

J: (lew)v k,' a ** ,ion *•* 1 '• *■ «* '• '• , > 

X (190 i 2 K, B. 391 


NATURE OF INTERNATIONAL LAW 


I" this view of the matter. International Law may be deemed t 

oi n< t only principles and rules of conduct which Staw / 'j to consist 
among themsclvcs(but also rules concerning the functionin.'^on,,,^,^; 1 ''^ 
organizations and institutions as also rules of uJ 8 • . e . r ! latlonal 

, r . Public International Law and PrijLte International V ^ ^ rx 

definitions enumerated above relate to p,,i iv t , “ tional Law.—The 
termed. “Private International tLl l £iv "S 4" * is ofte ” 

questions of jurisdiction, and questions as to thi srlT?? CS P fo , r detcrminin ? 

law in civil cases which preset“elves Er“t£" 
one State or county, but which involve a ‘foreign clcmcu' T l ° f 

foreign persons, or foreign things, or transactions that'have I h,ch , aftct 
wholly or partly in a foreign countrv, , “ w I * ' C,Uer , cd * ntn 

system ol law.”* It i s concerned wi.K i 7 c 1 s ' >,ae lor eign 

law having foreign element. h Cga rclal,ons u,,dcr municipal 

condititmsViKkr'whfc^thc'couri'ir'r?!*' 0 "^* Uw arC ‘ flr «* » Prescribe the 
determine for each class f ca "s he T l " cntc . rlai "* •“*«' secondly, to 
reference to which ^ pa,licular territorial system of law In¬ 

to specify the circumstances in whichfalaV*™' 1 ^ ascc rtaincd and, thirdly, 
as decisive of the question in dispute • Ld /mh" Jud f mc,u can l,c recognized 
’ y “ ^ Judgment can b^'fc,' **“ CrC,lit ‘ >r 

quently no ^ffinhybeiwecn Prlvate^nd'pubHc Infer' -’“"Vi ’ lh °m is c,,nse - 
as discussed abuse’ comprise.Vhosc u „iv£tIII Uw ‘ Thc Utter, 
recognised by States in “heir public rclatio,^ wiih e, ^ n CU * ,0 "? S which ■« 
Sists of rules which the courts of each* ir. rii • 1 i ■ °[! lcr i t,lc former con- 

dispute concerning some foreign eleme.u'ri™ 1 J ur,sdlcUo n follow when a 
.Private Inter, alional Law isc£c^ntUl f r , T* b W n .l^vate persons. 

It as Conflict of Laws since i, deals wUh n ,nu " ,c ‘P‘ l1 . Uw.* Dicey calls 
municipal laws of different Stales come into^nlHM^S 18 !, 0 ** 0 * inwhich 
arise in connection with domicile marrla i- Such co..n; c i s ma v 

etc. It is also known as inter-muniHnAT: d, . Vorcc * Wllls » validity of contracts, 
in exceptional circumstances do rules 0 fV mtcmational comuy, etc. “Only 
international law proper, as for iustan • ° 7 >Cl ,° f aWS l)CC,,inc rules of 
international treaties.”* ‘ lcc w lCn l,,c y arc incorporated in 

Loans c!iTe\ thaM^ observed in the Serbian 

several States and may even he established h^ - ,^ W '. nay , U co,nmon to 
customs, and in thc latter case mav no W «« ,i , l,Ucr,la lijnal conventions or 
Law governing the relations between St..cs lhc K c,iaractcr ..°f true International 
considered that these rules form pan ofTunicfpal ZT lhU U ha ' “ 

According to Sir Robert Phillimorc ri>,h,. 
national Law are called absolute, or 

* 2. 

♦! itT* " f -^.W, Edition p. 2 . 
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constitutes a casus belli, and justifies in the last resort a recourse to war, 
whereas Private International Law—the rules of which arc founded upon 
convenience, and intended to facilitate the intercourse between the subjects 
of different States—confers no absolute rights. For a want of comity towards 
the individual subjects of a foreign State, reciprocity of treatment by the 
State, whose subject has been injured, is, after remonstrance has been exhaust¬ 
ed, the only legitimate remedy. 

Private International Law is a distinct branch «*f jurisprudence which 
has as its major topic the l>ody of rules determining which territorial system of 
law controls private law cases that have roots in more than one country or, in 
a federation, in more than one State, canton or province. Violations of private 
international law by a State may also constitute violations of public interna¬ 
tional law if they arc also breaches of treaties agreeing to follow certain 
practices in relation to the former. Public international law is a product not 
of the relations of private persons but «»f the relations of States to each other 
and to public international organizations. 1 Q < /• ,./ 

Subject-matter of International Law.— 1 h/hlic Int crnalional Law, the 
subject of our study, may conveniently be divided into th e. Laws o f W,ir and 
Ifcac g^ “International Law,’* observes Professor Kdwin M. Bo re hard, “is 
concerned with the classification of States according to their degree of indepen¬ 
dence ; their recognition and admission to the international community ; the 
extent of national territory ; the limitations upon national jurisdiction ; rights 
upon the high seas and in international channclsof communication and transit; 
the position of agents of the State, such as consuls and diplomatic ollicers ; 
international ceremonials ; extradition; the international responsibility of 
States to other States for injuries to aliens ; »bc conflicting laws of citizenship ; 
the conclusion, interpretation and termination of treaties ; and means o! 
redress lor alleged injury, from pacific measures, such as diplomatic represen¬ 
tation, mediation and arbitration, to the forcible prosecution of claims 
interests leading up to war and including the vast complex of rules govci 
ilic relations of belligerents and neutrals in time of war.” 

It will app ai lrom the above that International Law is primarily a law 
<»l peace governing the relations of States in their intercourse with one another. 
It is only at the time of conflict and declaration of war that the laws of warfare 
and the ri 8 luj> and obligations of belligerents and neutrals come into play. 

A ? l /. J c 1 , ‘ ks divides the contemporary law of peace into eight main di\ isions, 

, a ' llc ,aw governing the structure and law-making processes ol the i ntcr- 

whicTtadST,’^ '" C ' a - W . .* "' C rc »«ion.be,w«„S 


and 

ling 


•perty such as 


, . ---o .----States, 

rules concerning territory, the freedom of the seas and 

nurse 
rantces, 
operty 

nici national character, including iVicorporcai forms of 
copyright and patents and certain contractual and other 

iS 


.... r , I • . .... o - ■/*- <»i v.tv. 

betsveen Si V ,C \ J ur,sd,cl,< ? n » lhc re sponsil iliiy of states, intern, 

inclu^inv I■ ° ,,u ! niU !. r, ^! ls P rolcclcd ty international guaran 

riulus f’, iu. 1 11 V s and P°l , 5 | cal > economic, and social rights ; (d) prop 

iiglHsoi a distinctively international character, inch.Him, l.ir.f,J, 


l i-i 11, .it r • • . - i mci •ututnutuu. innuunr, 

‘ 1 , 1 1 ' 1 “ ia ‘ 11 "“l- law, p»,slal matters, etc.; (f) international rules 

g a « • nliict «.l laws ; (g) the law of treaties and other international 

1. We »lr y I. CoulJ • Ar. Introduction to International Uxv 


135. 
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termi- 


#vV NATURE OF INTERNATIONAL LAW ' — / 

instruments, induding the conclusion, validity, effect, interpretation, 
nation and modification of such instruments, and (h) the law governin'? 
international arbitration and judicial settlement, 'including jurisdiction 
procedure, interim measures of protection, evidence, damages and the execu- 
tiou of decision and awards. 1 execu 

The laws ot war, as said above, regulate the rights and obligations of 
of war " CUtra WhCn ,hC ‘ aW > >cacc has suspended i„ time 

,T hc end of the Second World War witnessed the development of interna- 
ona institutions and specialized agencies, and the rules regulating thdr 
status and functions also form part of International Law or, 
called, International Constitutional Law. 




Is International Law True Law ? 


as sometimes 


- fron ? thc carl .y of the development of the science of the 

.aw of Natmns the question whether /international Law is law in the t uc 
sense has been a subject of much speculation Has it i U $ 

^ ‘b—‘v-T’SSSSr l&A&-igg£!££ 

d^ideH na , U1C of . I"‘«national Law. Opinion has iharply been 

lohn A.,»"n 5 VCXC q V C f' 10 " /T hc ,cadi "S English writer on Jurisprudence 

Jg_p Austin, maintained during the nineteenth century that J International 
Law is not true law, but a code of rules of conduct ol moral force onlv 
5? J u Ulfci ?' d °rff. who preceded Austin, also answered the question in 
the negative by observing that there is no positive law of nation, Drooerk 
invested with a true and legal force, and binding as the command^? a 
superior According . , Vattel, thc Law of Nations, in its «'i ( i“ ™ 

but the law of nature applied to nations. Holland maintained that Interna- 

,f a Si,?" d,ffcrcdfrom "rdmary law i„ being unsupported by thc authoritv 
Of a .State. According to him. tho Law 1 ... _• i 1 : 


„ r _ 7 7.- ,. »■'*** 111 •Jving uiisupporiCQ by t 

Iw ' ?; According to him, thc Law of Nations is but private law‘writ 

a rldi/'l Vff' y ° PC , ,al 1 CS . aS ! aw bU - is 

of its rules and sanctions. /The for ^ S i ^ * bc T " atur . e 

Jiabitual.y treated as law Vnd .ha, a «r^„ Vr, of'X^T^tlr-, * 
acknowledged to be law is indistinguishable in character from it • the kttrV 
emphasises that International Law is generally observed bv Si ,1u 
here and there like other law some of it,® commands arc disregarded BuTh 

, S f',heT r H r ? dUCCd ''V 1 ," U ' Uy |* y bci "S some limes broken, than are' the laws 
of the land, because the habitual criminal disregards them with impunity! 


question depends un the 


It is thus clear that the solution of the above 

delinition of law which one may choose to adopt. 

Austin holds that International Law is no law ac it rWc 
£ n |a a w la ob^ V - nK a , U, , h ° r!ty and . ha5 ."° sanction behind it. He observes thtf 

author./ The law obtaining between nati™ accord^ ,o h^' ZXl 
set by general opinion and the duties which i, imposes are enforced by moml 

it C/fC. VV.Jenlw : Thc 
International Law, 1954, p. 10. 


Scope of Ii.ieroational Law. Tl.e British Year Book of 




''N LAW OF NATURE ^1 

.s International la» , ^ the , aw which , hey had in 

sanction. There is no compelling sanction derived law based on natural 
inasmuch as there is no sovereign power over and above HfS came later to be 
He describes International Law as “positive international morally 

“opinions or sentiments current among nations generally.** ’ — *• 

Holland, as stated above, subscribes to the view taken by Austin. Accord¬ 
ing to him, “such rules as arc voluntarily, though habitually, observed by 
every State in its dealings with the rest can be called law only by courtesy.** 
It is not supported by the authority of a State-Mt is the vanishing joint of 
jurisprudence, since it lacks any arbiter of disputed questions save public 
opinion, beyond and above the disputant parties themselves and since in 
proportion as it tends to become assimilated to true law by the aggregation of 
States into a large society, it ceases to be itself, and is transmuted into the 
public law of a federal government. 

According to Lord Salisbury, International Law cannot be enforced by 
any tribunal and therefore to apply to it the phrase ‘law* is to some extent 
misleading. 

According to Jethro Brown, International Law is the law in the making* 
law struggling tor existence. It is struggling to make itself good in contradis¬ 
tinction from international morality. 

No doubt, International Law is less imperative and lcsscxplic.it than the 
State law but nevertheless it is law inasmuch as it is enforced partly by the 
conviction that it is good and partly by those subtle influences which make it 
dillicult for a man or body of men to .tel in defiance of strongly held views 
ol those with whom they associatcA Compu lsion »lnm- is noi the sanction be¬ 
hind law. It is enforced by the consideration of justice as much at of force/ 
c * c, J'cni ol tear is also not absent. Nations arc afraid that a gross viola¬ 
tion of international rules of conduct might make the nemesis fall on them/ 
> Like ordinary law International Law is also sometimes evaded but that does 
1,01 mean that the law docs not exist* 's Mr. Roosevelt said in his last Annual 
Message to Congress: “It would be preposterous to think that international 
relations are governed exclusivelv hv hirer, and that vt niocmni ;»rr uoi moved 


relations are governed exclusively by force, and that statesmen are not moved 
by considerations of right and law and justice.*/ In the words of BricjJy, “it is 
not the existence of a police force that makes a system of law strong and 
respected, but the strength of the law that makes it possible for a police force 
to be effectively organised.^ 

I lie objection as to International Law being treated as law proper comes 
in the main from the followers of writers such as Hobbes and Austin, who 
regard nothing as law which isnouhewill of apolitical superior. J'But**, observ¬ 
es hi icrlv, “this is a misleading and inadequate analysis even of the law of a 
modern State; it cannot, for instance, unless we distort the lacts so as to lit 
them into the definition, account for the existence of the English Common 
Law... Most of the chractcristics which differentiate International Law from 
the law of the State and are often thought to throw doubt on its legal charac¬ 
ter, such, for instance, as its lasis in custom, the fact that the submission of 
pHitics to the jurisdiction of courts is vohintarv, the absence of regular 
processes cither for creating or enforcing it, aie familiar features of early legal 
systems;...J.l, as Mr Frederick Pollock writes...-the «.irly essential conditions for 


. oi law arc the existence of a political community, ami the recogni- 

uon by us members of settled rules binding upon them in that capacity, Intcr- 


national Law seems on the whole to satisfy These conditions”. > 
J. I- Hri«rl> : The Law of Nations. 6th Ed., pp. 70-71. 
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. »ONAL LAW 


^ criticising the Austinian conception of law 
o^iuetimes obey rules for fear of punishment but com- 
~«.s of men in each community this class is but small, probably 
...od to what arc called the criminal classes. The largest number of 
rules which men obey are obeyed unconsciously from a mereliabit of mind. 1 

Starke repels the Austinian theory on the following grounds: ^ 

JlO / Modcrn historical jurisprudence has discounted the force of his 
fvV \4‘ S cner al theory of law. It has been shown that in many communi- 
n \\ } les without a formal legislative authority, a system of law was 

U ' 1T I fo . rce and being observed, and that such law did not differ in its 

binding operation from the law of any State with a true legislative 
UD authority. 

/ (b) Austin’s views, however right for his time, 


•V 


. _ . « . . . arc not true of present- 

day International Law. In the last half-century, a great mass of 
“international legislation” has come into existence as a result 
of law-making treaties and Conventions, and the proportion of 
customary rule* of International Law has correspom ingly 
diminished. 

(c) Questions of International Law arc always treated as legal questions 
| by those who conduct international business in the various Foreign 
Offices, or •!•«* •— : — —— --*-* — • « • • 


through 
trative bodies. 1 


the various existing international adminis- 


v —ix>rd Russell of Killowcn also agreed with this view when he observed that 
even in societies in which machinery exists for making law in the Austinian 
sense, rules or customs grow up, which are laws in a very real sense of the 
word. As governments become more frankly democratic, resting broadly on 
the popular will, laws bear less and less the character of commands imposed 
by coercive authority and acquire more and more the character of customary 
law founded on consent, and in this sense the aggregate of rules to which 
nations have agreed to conform in their conduct towards one another arc 
prope rly to be designate d WV| . > 

-jrabScrn writers likyHall and UawrenTe treat International Law as law 
in the proper sense. According to them. International Law is habitually treated 
and enforced as law; like certain kind of positive I_. • ;• is derived from custom; 
precedent forms a source of International Law also as it does ofporfrfht-Aw 
and the observance of its rules is compulsory/ Pitt Cobbctt observes that 
“international Law must rank with law and not with morality. Its rules are 
not optional but compulsory mid they rest i„ , he Iasi resort on force, even 
though that force is exerted through the irregular action of society than by 
some deUnite and authorised body. 

fSeJiuman classifies the sanction of International Law in order of their 
importance as (1) habit, (2) expediency, (3) good faith and (4) organised force. 

I hen, international rules arc applied by the International Court of 
Justice and the idea of sanction in international relations has been taking 
shape institutionally in the United Nations Organization, inasmuch as inter¬ 
national customs, treaties and arbitration agreements have given rise to a body 
of well settled principles which, in the normal intercourse of States, limit 
their activities in the same way as the Law of England limits the activities of its 
citizens. 


1. Sir Henry Maine : International Law, p. 50. 

2. Starke, J. G. : An Introduction to International Law, 5th Ed., p. 
fc. Address at Saratoga (1896). 
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( ii) jus gentium or the law of nations being the law which they had in 
I Q common with other nations. It was the law based on natural 
reason designed for all mankind. The jus gentium came later to be 
known as the jus naturali. 

1 he Roman jurists had at first little respect for jus gentium, which was 
evohed out of sheer political necessity. That law was meant for settling 
disputes, when one of the parties was an alien, and consisted of a body of 
rules found prevalent among the communities on the Mediterranean sea¬ 
boards. The Romans had accordingly as little regard for jus geutium as for the 
foreigners from whose institutions and from whose customs and usages it was 
derived and to whom they were disinclined to lend the advantage of their 
own indigenous law, viz., jus civile. A complete revolution in the ideas of the 
Romans was, therefore, a pre-requisite for the universal application of the 
jus gentium. This was achieved with the conquering of Greece by Rome and 
the consequent adoption of the Greek theory of the Law of Nature. This 
philosophical doctrine of the ! aw of Nature soon made rapid strides in Roman 
society, and the Praetor in flaming an Edictal Jurisprudence on the principles 
ol jus gentium Helped to restore the law of nature in the affairs of the Romans 
hy superseding their ci\ il law. The result was that “the Romans looked 
upon jus gentium as a concrete embodiment of the Law of Nature and identi¬ 
fied the jus gentium with the jus rmturale a> it agreed well enou ;h with the rule 
ol Natural Law, so far as these could 1 r obscr\cd in practice.” 

Cicero, therefore, rightly observed that there is indeed a true law (lex), 
right reason agreeing with nature, difhiscd among all men unchanging, 
everlasting. It is not allowable to alter this law, nor to derogate from it, nor 
can it he repealed. Wc cannot \n: released from this law, cither hy the 
praetor or by the people, nor is any pcison required to explain or interpret it. 
Nor is it one law at Rome and another at Athens, one law today and another 
hereafter, but tl><- same law, everlasting and unchangeable, will bind all 
nations at all times ; and there will he one Common lord and ruler of .til, 
even God, the trainer and proposer of the Law. 

Maine on Law ° f Nature— si. Henry Maine emphasizin'; the impu<•- 
lance of the idea ol the Law ol Nature in modern International Law observes 
in Ins “Ancient Law” that the grainiest function of the Law of Nature was 
discharged in giving birth to modern International Law and the modern law 
ylwar. Among the postulates which form the foundation of International 
Law, as laid down by its original architects, there arc three of preeminent 
importance. 1 hc hrst of the postulates, which form the foundation of Inter¬ 
national Law, is that there is a determinable law of nature. Grotius, the 
toundcr of modern International Law, and his successors borrowed this 

look a " altogether different 
yevv hum he Roman jurisconsults, and from each other, in their ideas as to 
iHe mode ol determining it. 

f he scemd of the postulates is that natural law is binding on Slates 
true rse. Urn non wealths are relatively to each other in a state of nature and 

to v'v C | 0,,SCq l UCnl1 / bl,,<l »JK on States amongst themselves. The until, 

Rmn i ,S M \ not Cl 11 ,,u l ,,,a tional Law, undoubted as its descent is from 
,if,.. wI.sm ' S ° n y 5° ,l,,cc 1 ,cd wi,tl ! l { >y a, ‘ irregular filiation. The proposi- 
ditr rV '. 10 1 C, !' C, K CS horn the abo\e is that independent communities, however 
' ( '“ 1,1 s,/c a,,d power, arc all equal in the eye of the law of nations. 


I he third postulate 

inter se arc it* be deemed 

-erritorv. 

* 

6 


is 

not 


:qual in tnc eye 

that sovereignly is territorial and 
paramount, hut aljsolutc, owners of the State’s 


so\ ereigns 
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The Medieval Conception:— During the Middle Ages the conception of 
law of nature was identified with divine law. The Church gave it a place in 
the doctrinal system. By virtue of Leing identified with the law of God, the 
law ot nature acquired a far superior authority than man-made laws. Much 
ol what medij ... writers spoke was closely related to theology and ethics, 
though they also dealt with topics falling within the domain of International 
Law. 


“ 1 lie medieval conception of a law of nature”, observes Brierly “is 
<*pen to certain criticisms. In the first place, when all allowances have ’been 
made lor the aid afforded by Roman law, it has to be admitted that it implied 
a belief in the rationality of the universe which seems to us to be exaggerated, 
i 1S UUC X u When ,ncdicval writers spoke of natural law as being discoverable 
by reason, they meant that the best human reasoning could discover it and 
not, ol course, that the results to which any and every individual’s reasoning 
led him was natural law. The foolish criticism of Jeremy Bentham : ‘a great 
multitude of people arc continually talking of the law of nature ; and then 
they go on giving you their sentiments about what is right and what is wrong 
and these sentiments you arc to understand, arc so many chapters and sections 
o , £ , ol . nalu,c , merely showed a contempt for a great conception which 

Bent haul had not taken the trouble to understand ...In the second place, when 

CAseof* "nT* T’ kC ° f ni, ! ural ,aw as ablc t‘» overrule positive law in a 
mot u . Y- wcrc “itroducing an anarchical principle which w. 

JTJS?- , Bu n V“ S , was a P, rinc ‘P lc which d ‘cd hard, and even in th. 
wlii m t i 'I Blackstonc could write : •This law of nature being coeva 

to anHdw‘r‘ d | l ," d f l . C,a,cd b , y . (iod h , ,mself . is of course superior in obligation 
V h w . blnd,,, S all over the globe in all countries and at a, 

sunds f!rthe cxisrence „f ' a V Ui " s thc law °f" a ““ 

btTt^tafu’e^st” certain end^^iSu'.'h ^ ,,l ^®^”'® a ^’ Ua Pr d ^ da ^y* 0 ' I, '* J, 'l si « 

formulated in different timt and pia^j ”* Cn<U ‘“ y haVC ‘° '* dlffcic,Ul > 

transition from thc Middle Ages to ,l,c modern wnrM Th v "" 

also discovered. And these factors wide, cd the ' f 1 r NcW . Wor 1 ldwa 

Vitoria ,-‘~i^T The Sp= the^.^n 

of thc^ ll >e principle that the nations 

intercourse In 1582 Haiti, . ly *. ba ^d upon natural reason and social 

Oe JurMtOffiri^BeUMs and'advocated^he d^rir'i '***** a ‘ his 

established by common consent. Then follow* Ml na< " ra ^. a,,d 

s^'sasrjs 

l “ e ° f ' W b ^ d '* a >urai reason a^ eZtnT'us " 

2 ’. 


I 


Ibid! V p.».* Uw ° fNa,isn ’' 6 “> B4. PP- 20-2i . 
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all comes the Spanish Jesuit Franciso Suarez (1548-1617) who published his 
work Tractatus de Le gibus et Deo legislators in 1612. Me laid emphasis on the 
moral obligation of the jus geniium, and observed that the various States 
although independent were nevertheless members of the human race bound bv 
a law i>f conduct based upon natural reason and custom. Me emphasized the 
moral unity of mankind and a society of States governed by the law based 
on natural reason and general custom, which in the ultimate analysis depended 
on God. 

Grotius (1533-1645).— Huig van Groot 1 popularly known as Hugo 
Grotius born at Delft in Holland in 1583, has been acclaimed as “Father of 
the Law of Nations’*. His most important work, D Jure Belli uc Pacts, was 
published in France. His main plank was to liud rules of the Law ol Nations 
which were eternal, unchangeable and independent ol the consent *»i the. 
States. “ 1'he leading object of Grotius, and of his immediate disciples and 
Successors, in the science of which he was tlie f •under”, observes Wheaton, 2 
“seems to have been, first, to lay clown those rules of justice which would be 
binding on men living in a social s ate, independently of any j» .siiive laws of 
human institution ; or, as is commonly expressed, living together in a slate of 
nature ; and, secondly, to apply those rule-,, under the name of Natural Law, to 
the mutual relations of separate communities living in a similar state with 
fcspect io each other.**. 


y In respect of the lirst of the two objects Grotius repelled the view of those 
-jvho denied the reality of m *r.d distinctions. He observed that “natural law 
IU» the dictate of light reason, pronouncing that there is in sonic actions a moral 
•obligation, and in other actions a moral deformity, arising from their 
Respectable suitableness or repugnance to the rational and social nature, and 
'•hat, consequently, such actions are cither forbidden or enjoined by God, the 
Author'of Nature. Actions, which are the subject of this exertion of reason, 
are in themselves lawful **r unlawful and are, therefore, as such necessarily 
Commanded or prohibited by God.** 


Grotius started with the proposition that there is a universal and 
.nunutablc law of nature, which constitutes a large part of th i law of nations. 
He maintained that nations as well as inen ought to be governed by the 
universal principle • »! essential morality and divine justice. 

Grotius opined that rights common to all were conferred not by statutes 
and ordinance* ol a particular State, but were derived from natural law, which 
is “the dictate ol right reason indicating that any act, from its agreement or 
disagreement with the rational nature, has in it a inoral turpitude or a moral 
necessity. Such law remained immutable. 


Grotius differentiated I>etween the law of nati ms* and natural law by 
uci. origin and attributed to the former the general consent of nations. 

Grotius observed that the relations of peoples wore subject to jut gentium 
(the law of nations). Just as in each State the civil law looks to the good of 
the ‘State, so there are laws established by consent which look to the good of 
t ic great community of which all or most of the States, are members, and 
these laws make up jus gentium, fliis view of jus Pentium is different from what 


. . - - — jus gentium ..... 

A ,c lcrm comi'ted to the Romans. There it sto»d for that part of the private 
W «*i Rome whiv h was common to Rome and oilier pjoplcs, i. e., common law 
f nations To Grotius it meant the established rules of custom approved by 
,ne coinnvn and tacit consent of the States being members of the international 
/'imnunity. According to Grotius it came to l>c a branch of public law, 
meriting the relations of people among themselves. 

L See, ante, pp. 3 1 , 35. 

‘2. Wheaton : Elements of International Law, 1936 Ed., p. 3. 
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Grotius did not identify justice with morality. Justice, accoiding to 
him, was the highest utility, “and merely on that ground neither a State nor 
the community of States can be preserved without it. But it is also more than 
utility, because it is part of the true social nature of man, and that is its 
real title to observance by him.** 1 

Applying the above principles to war, hi observed: “It is so far from 
bemg right to admit, as some imagine, that in war all rights cease, that war 
ought never to be undertaken except to obtain a right, nor, when undertaken, 
ought it to be carried on except within the bounds of right and good faith.. 
Between enemies those laws which nature dictates or the consent of nations 

institutes are binding.** 

Lawrence assigns three reasons for the influence exercised by Grotius. In 
the first place, the evils due to the banishment of morality from international 
concerns had become so foul that they stank in the nostrils of all but the 
vilest of mankind. The very cause which impelled Grotius to write impelled 
men to heed his words. Secondly, Grotius brought to the performance of his 
great task all the resources of a most acute intellect and a most marvellous 
erudition. Hurd y, Grotius was in a very true sense the heir of the Middle 
Ages. 1 he school-men and the canonist reverenced Reman Law. Grotius 
drew from it whole categories of international rules. The feudal lawyers 
connected political power and land. Groiius regarded sovereignty as territo- 
rhcolog'ans, jurists, and philosophers had for centuries^ appealed to a 
. \ ■ , Grotlus 'Stained that it regulated the intercourse of States 

he secret of his success lay in his conservative use of approved ingredients 

Richard Zouche. —(1590-1660).—There is yet an Englishman, Richard 
Zouche who gained the title of ‘•Second Founder of the Law of Nations.” He 

tkltV I • ? in ? lltulcd assume the personal qualities of indivi- 
of Nature’ U caUcd’th^L' wh ™ spcakin S individual men we call the Law 
or people ” ° f Nat,ons whc " a PP lic '> «<* whole States, nations, 

»t» vl r *»> 

invested with a true and legal force and binding a, h? 11,atl " n * P ro P Cl l y 

pom,.- H. d„,.d .5 

nances. He held that custom must be-xolain^dand 1 lu? , and ° mi * 
which he referred as ratio juris gentiumL^la controlled by reas,,,, 

instted^^.^3^%^^ reS ° rl ^ l ° thC ,' aWS <>f P^tive 


1 . 


Bricrly ! The Law of Nations, 6th Ed., p. 31. 
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Vattel.—He observed that the Law of Nations, in its origin, was nothing 
more than the law of nature applied to nations. He said ihat it was the essence 
of all civil society ( cioitas) that each member thereof should have given up a 
part of his rights to the body of the society, and that there should exist a 
supreme authority capable of commanding all the members, of giving to them 
laws, and of punishing those who refused to obey. Nothing however like that 
could be conceived or supposed to exist between nations. Each sovereign State 
- pretended to be, and in fact was, independent of all others. 

He accepted the doctrine of the state of nature and observed : ‘ Nations 
being composed of men naturally free and independent, and who before the 
establishment of civil societies lived together in the state < filature ; nations <*r 
sovereign States must be regarded as so many free persons living together in 
the state of nature.” 

Both YVolfT and Vattel coined the expression necessary law of nations bcin**- 
the application of the natural law to regulate the conduct of nations in their 
mutual intercourse. “It is necessary'*, observes Wheaton, “because nations are 
absolutely bound to observe it. The precepts of the natural law arc equally 
binding upon States as upon individuals, since States arc composed of men, 
and since the natural law binds ail men, in whatever relation they may stand 
to each other This is the law which Grolius and his followers call the 
internal low oj nations , as it is obligatory upon nations in point ol conscience. 
Others term it the natural law of nations. I his law is immutable, as it consists 
in the application to States of the natural law, which is itself immutable 
because founded on the nature of tilings, and especially on the nature 
man.*’ 1 

Three different schools.— l he l /'th and 18th centuries witnessed the 
birth of three diflcrciil schools of writers mainly "ii acc -uni of the distinction 
between the natural Law «>t Nations, advocated by Grolius, and the customary 
or voluntary law of nations. I hey were the “Naturalists*, the ‘Bositivistd 
and t lie ‘Grotians’. I hose schools have l ecu discussed in an earlier chapter 3 
and need not detain us here. 

Law of Nature in Modern Times. —Oppcnhciin aptly remarks that 
“the Law ol Nature supplied the ciutchcs with whose help history has taught 
mankind to walk out of the institutions of the Middle Ages into those of 
modem times. The modern Law of Nations in particular owes its very 
existence to die theory of the Law of Nature. Grolius look the decisive step 
of secularising the law of nature and emancipating it from purely theological 


v loctrinc.” 3 


\cV 

•.ev 


According to Sir Henry Maine, “The grandest function of the law of 
Arc was discharged in giving birth to modem International. Law.** 

v/< It must, however, be clearly understood that the Law.ol Nature although 
Welding a great inlluencc in the development of International Law cannot be 
?ud to he altogether free from criticism. Grolius confused himself by 
lending the ideal notion ol what ougut i , be with what it was. “If his view 
,Vcrc correct”, observes Lawrence, “there would always have been a general 
• l, ?r«:cinent as to the tundamcnial principles and more important precepts of 
£ Uw of nature. But nothing of the kind has eve. existed. Jurists and 
I o.v>ph(*rs have diifcrcd hopelessly among themselves, while die great mass 
\W\rrU, MVC 11 1 l ,rcl C’Kl<xl to understand the matter.** Again, as 

• it- obscr y cs * medieval writers by declaring that natural law could overrule 
i ivc aw in the case oi a con Hie t introduced anarchical principle which 

2. Pages' 35 *&*36*ante * °* In,, ‘ rna,iona, L: “ v - '* ib Ed.. P ,2 - 
L OppenhHm : Inter national Uw, Vol. 1. 8th Ed., p 93. 
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was dangerous. They confused the function of legislation with that of 


school 1 h ^. Scolch j ur . ist Lorimer was the last representative of the ‘naturalistic’ 
schooh His conception that International Law was the law of nature realised 
n the relations of separate States and that there was.no positive Intcrnatio^ll 
Law at all has hardly any adherent today. But as Game? observes -fraces 
of the influence of the so-called law of nature arc, however, not entirely lack- 

of g thc fronted 6 *** SU n a tCW Wh ° Inainlain lhat “while you mav drive it out 
of the front door it will manage to gain fresh entrance through the back door 

• t the Windows. But ordinarily when jurists today invoke the law of nature 
they have in mind nothing more than the dictates of justice and right as they 
ate touuded on reason and the nature of things. As Oppcnheim remarks “the 
t icory of the ‘law of nature’ as a system of jurisprudence has been ‘shaken off’ 
and the ‘positivists who not only defend the existence of a positiveTJ of 
nations embodied in custom and conventions but who regard it as by far the* 
most important part, liave gained the supremacy’’ by ar • 


CHAPTER V 

CODIFICA 1ION OF THE LAW OF NATION'S 


Of translating into statutes orconv^i‘^12 ' ,c 

from the decision, of tribunals, with little or“.oahewt on .ff tlie law" W “‘‘‘‘"S’ 
»y means „f general conventions, agreement a, o, ta „ U SCCUr «fl 

top.es of International Law and acts as a check wherebv the PC " CC ' la "' 
a particular law is not left ,o the caprices ofJud« s “ftV'''ien,U 
con.hc^ocws and renders agreement possibhfamong dSfi S S^' ,nc,l 1 

nauSSrp h a r™ g :,:^ * , inc j 

monr/.ng of municipal law of various countries bv the^n ’ VI .*- ( ” ll,C hai " 
ment of uniform statutes; (ii) a systematic rc-statcmcm ,^1 v°" and c,,act - 
International La.v, i. e , ascertaining and declarin • th<* s,ll,l $ customary 

national Law ; and (iii) developing, amending and • st . in 5* ruI cs of Inter- 
restated The Committee o , the t^.J,? P !° V,n S } h ' 1™ as it is 

Law and its Codi’icati >n 


expression is used to d :n >tc the m YcJpccZ^r3 , - v 

of rules of International Law in fields whe^e themal \Z * s >* stc,na ^ t » f . n 

State practice, precedent and doctrine- while ,ul r * ll,cad y has b een extensiy c 
mean the preparation of draft conventions on suhirrt^r^f 1P , rcssion 15 uscd to 
regulated by International Law o.- i u rci , ai . d , 1 x hlC x h h ™ c ,lot y cl b ecn. 

sufficiently developed in the practice of ! . las not yet been 

that the two terms wore not mutually exclusive’ 1 1° . Cum,m ttcc recognized 
Commission to provide both thcsT]purposes C “ Was >ask of lhe 

According to Professor Woolsey codification 
entail two processes-^ a) the scientific determination .f f C | !‘ nal, 1 ° nal Law must 
achievement of the universal acceptance of The law so defined £ me^of* 


4 


acceptance 
J. W. Garner ! International Law, p. 14. 
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i neon trover tibly international aspect 'of the tragedy that forced flight of 
terrorised East Bengalis to India. It would be insulting human intelligence 
to call the repression by Pakistan as an internal affair. The problem was 
of international dimensions and a challenge to human conscience. 


A more serious limitation on the range of International Law 
is dial international economic relations fall within the sphere of domestic 
jurisdictio i. Many matters like tariffs, bounties, trade, markets, etc., 
although falling outside the ambit of International Law yet prove to be the 
rivalries ol modern States and provide the causes of their disputes. 


It is a natural consequence of the absence of authoritative law declaring 
machinery, observes Brierly, that many of the principles of International Law 
and even mote the detailed application of accepted principles are uncertain. 
'Uu, continues he, on the whole the layman tends to exaggerate this defect. 
It is not in the nature ot any law to provide mathematically certain solutions 
• l problems which may be presented to it , for uncertainty cannot be eliminat- 
cd Irom law so long as the |>ossible conjunctions of facts remain infinitely 


arious. 


Apart Irom these delects, wc as nations arc still unprepared• to embrace 
iternational Law on account of excessive nationalism, and the failure of 
mternati mal Law to play an effective role in the affairs of the States is due 
mandy to the tact that we arc attempting to impose an international pattern 
•t hte on men and nations who are still provincially minded. The subjects 


• I- . I ---/ -- — • • ■ .Mti/jva v.i 

>1 International Law, observes Schwarzcnbergcr, arc highly self-centred and 
,ot inclined to delegate to the international society functions which, however 
inadequately, they themselves can discharge, and their ultimate reliance o n 
tlicir own power is not congenial to the growth of cither a comprehensive ni¬ 
si rung legal system. It is, therefore, certain that if International Law is n, 
occomc ajiilW of a stable international order “States must place behind ii t 
power that will enable u to make and maintain the most elementaly of all 
legal distinctions, that between the legal and the illegal use of physical force ” 


< 


physical lorce.' 

New Trend in International Law.— A new International Law is fast 
developing. It has its roots in the regime ol inte.-dependence which has been 
growing since the middle ol the nineteenth century. This phase lias very 
appropriately been discussed by M. Alvarez in the dissenting opinio,, i,, 
Competence oj the Central Assembly for tie Admission of a State to the United Nations a 
lie observes : 

“formerly the rules <«I law were elaborated -.lowly, i„ accordance will, 
well-established conventions <« customs, or these rules were evolved, auaiti 
as a slow process by jurists. Today, because of the social upheaval which we 
have just traversed, because of the remarkable dynamism in the life of peoples, 
because ol new international organization and the institutions and organs 
winch this organization has created, and lit,ally because of the aspirations of 
peoples and the exigencies ol modern life, the elaboration of su, h new .ules is 
rapid and sometimes even sudden ; this clal»,ration is effected by means which 
aic different irom those of former times and in this process the factors which 
nave just been mentioned exert their influence. 

i Col,,,,l ' MI v,cw l hat the International Law must be cie.iied solely 

>y • tates is, therefore, not valid today—nor indeed has it ever been. 

)/ : ,7 hc Laxv °f Nations, 5tli Ed. p. 76. 

z. 1. C. J. Reports, 1950, pp. I, 34. 
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“In truth alongside of conventional law there is customary law, and 
above all the doctrines of jurists, who not only have the opportunity of 
establishing custom, but have formulated rules which have been respected 
by States. 

“In future, it is to the General Assembly of the United Nations, to the 
International Court of Justice and to the jurists that we shall look, more than 
to any one, for the creation of the new International Law.” The body of 
principles of International Law should have the approval of the United 
Nations-it should be a law which will not justify the vested interests of 
colonial powers and will take into account the problems of the present century, 
which is an age of thermonuclear weapons. The rules of law relating to the 
functioning and actual working of these international institutions have 
obtained a place in the rules of Public International Law. 

The end of the Second World war further brought about emergence 
of new principles of International Law specifically dealing with certain classes 
of individuals who can be punished for violations of International Law. In 
the Nuremberg Trial individuals were regarded to have international duties 
which tra scend the national obligations of obedience imposed by the 
individual State. 

Basis of International Law 

Traditionally there arc twe rival theories which explain the basis of 
International Law, these being the theery of fundamental rights and the theory 
of consent. 

Theory of Fundamental Rights. —The doctrine of ‘fundamental rights*, 
observes Bricrly, is a corollary sf the doctrine of‘stale of nature*, in which 
men arc supposed to have lived before they formed themselves into political 
communities or States ; for States, net having formed themselves into a super 
State, are still supposed by the adherents of this doctrine to be living in such 
a condition. Every State is supposed to be endowed with certain fundamental, 
or inherent or natural, rights, namely self-preservation, independence, 
equality, respect, and intercourse. Bricrly assails this docuinc on the 
iollowing grounds :— 

(1) The doctrine implies that men or States bring with them into 
society certain primordial rights not derived from their membership of society, 
but inherent in their personality as individuals and that out of these rights a 
system is formed; whereas the truth is that a legal right is a meaningless phrase 
unless we first assume the existence of a legal system from which it gets its 
validity. 

(2) It is misleading to apply the atomistic view of the nature of the 
social bond to States, for in the society of States the need is not for greater 
liberty for the individual States, but for a strengthening of the social bond 
between them. 

(3) Finally, the doctrine is really a denial of the possibility of develop¬ 
ment in international relations ; when it asserts that such qualities as 
independence and equality arc inherent in the very nature of Slates, it 
overlooks the fact that their attribution to States is merely a stage in an 
historical process. 1 

1. Bricrly, J L. : The Law of Nations, 5ih Ed., pp. 50-52. 
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Consent Theory. —Oppenheim in consonance with the views of some 
other jurists is of opinion that the customary rules of International Law have 
grown up by common consent of the States—that is, the different States have 
acted in such a manner as to imply their tacit consent to these rules. He 
observes that new States which came into existence and were through express 
or tacit recognition admitted into the Family of Nations thereby consented 
to the body of rules lor international conduct in force at the time of their 
admittance. This is known as the doctrine of positivism which lays down 
that nothing can be law to which States have not consented. The consent 


may be given expressly, as in treaty, or may be implied, as acquiescence of 
a State in a customary rule. The positivists regard International Law as 
consisting ol those rules which the various States have accepted by a process 
ot voluntary 'elf-restriction, oras Jellinck terms it ‘auto limitation*. Anzilotti 
and I ncpcl support the positivist theory. According to the former, customary 
rules are based on the implied consent ol States; while, according to the 
latter, the obligatory force International Law arises from an agreement of 
Slates to become bound by common consent. 
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the recognized State to submit to all the rules in force is fallacious for the 
simple reason that “the act of recognition is the act of the other States,—not 
the act of the State to be recognized. 1 Recognition is dictated more on the 
ground of policy and political expediency than any other consideration, and 
consent on the part of the recognised State cannot be implied by a formal 
acknowledgment on the part of other States of its international personality. 

In the fourth place, as Starke observes, “it is never necessary in practice 
when invoking a particular rule of International Law against a particular State 
to shpvv that that State has assented to it diplomatically. The test applied is 
whether the rule is one generally recognised by the society of States.*** In the 
words of Smith “International Law as a whole is binding upon all civilised 
States irrespective of their individual consent. No State can by its own act 
release itself from the obligation cither of the general law or of any well- 
established rule.** 


Finally, as Brierly observes, even if the theory did not involve a distor¬ 
tion of facts, it would fail as an explanation. For consent cannot of itself create 
an obligation ; it can do so only within a system of law which declares that 
consent duly given, as in a ticaty or a contract, shall be binding on the party 
consenting. 

True Basis. —The true basis of International Law, as indicated above, 
is that a modern State cannot lead an isolated life in the present context of 
world affairs on account of enormous development in political ideas, art and 
literature and scientfic discoveries. With the highly improved means of 
communications and establishment of permanent international institutions the 
whole world is knit together into a family of nations and any event occurring 
in any part of the globe has its repercussion on the rest of the world. “The 
result is**, as Sir Cecil Hurst observes, “that a State cannot escape from 
subjection to International Law, or, to put it slightly differently, International 
Law is the necessary concomitant of statehood. International Law is in fact 
binding on States because they arc States. This is not perhaps a very surprising 
position to which to attain, because it must be remembered that our modern 
conception oi a State is itself the creation of International Law, and it is by the 
canons of International Law that the rights and duties of a State are defined.*’ 3 

1 'cnwick is also of the same opinion when he observes that “the preven¬ 
tion ol war, the regulation of conflicting claims, the promotion of the general 
welfare of the group ar e conditions which create a moral and material unity 
among the nations in the same manner that they create a moral and material 
unity between individuals within the State. The fact that nations have these 
common interests constitutes an actual community of States, and at the same 
time imperatively demands a rule of law ; so that International Law may be 
said to be l ascd upon the very necessity for its existence, upon the very human 
beings in constant contact with one another under the conditions of the 
present day’ . 4 

Brierly sharing the same opinion observes : “The ultimate explanation 
of the binding force ol a.l law is that man whether he is a single individual or 
whether he is associated with other men in a State, is constrained, in so far as 
he is a reasonable being, to believe that order and not chaos is the eovernin,. 
principle of the world in which he has to live”. 6 b 



r Sir Cecil Hurst : International Law : The Collected Papers, p. 11 
J G. Surke • An Introduction to International Law, 7th Ed. i>, 28 
Sir Cecil Hurst : International Law. The Collected Papers, p. 9. 
4. Fenwick : International Law, Third Ed., p. 31. 

5. Brierly, J L: The Law of Nations, Fifih Ed. p. 57. 



CHAPTER II 

SOURCES OF INTERNATIONAL LAW 

ZT\ l ™ „^r r 0 d f ;r a ,r, ,nal a,,airs - hrr '- A- - 

The firs, is'shown Lv custom • c, " ,scm - ““V '"her .aci« ..r express, 
rules of conduct LvStauVin f y *' h . e ha, '" ua observance of certain 

solemnly bound ihVms | V r *1 mu, J la U dealings though they have not 

practice and” custom! 'Express W c<msent *Ss T‘ “ ? c W >7-age, 
international documents having the of ^ti, ’ ““ °‘ ,reaUe ** <,r 

t..urce 0 o i ? p h;:! , , c, ;w, a ir; 5 tz ,^u„r;:z, f Lawrc,,c< - ** "**«* “>»><= 

un historical fact <,nt of wh ch ZlVTr 35 C * USC b “ l rcla.es to 

impart legal force. He states tha. . W •' dWi co . m i*. 1 Vi° c * lslc "ce and 
consent either directly by an ' ja’f 1 aS an »«^ lv »dual, may give its 
it would not follow in case it did ,w ! dccla,al,on lacul y !) V conduct which 
Taw arc therefore S, amCy f lTX* 7'* ?“T u"'- 

conduct ol the parties; (2)/Uil coiiKm fha,™!** “V ‘ ' U fu,uic '"lei national 
conduct. Which is given throu .h s I’.r. i " npl ! ctl * ms ? nl ° r coi.se.it by 

mining to certain , ules of inte.naiionalconduc^ r" 1 *^ CUS "’" 1 ” f s,,l, ‘ 

according io him, be regarded ,v,i, , . ucl * 1 'canes and custom must, 

■ cgardcd as the exclusive sources of the Law of Nations.* 


Professor BrierL 

custom and reason. 


to 


.ucrihes ll,c ,nai " s " ur «» of International Law 

(estaldished\t ! llm ) Ch! l rter C u^lu* Unim.T Court of Justice 

International Law as under : * U d Nations) delincs the sources of 

trli'rA^rA^ 1 l :*^' < ^:*'®^ >, hy e ; l h^”*;>tcsti*Ig : !statcs ra ! - rhe^ rl ' C f* ai ’ fista ! ,lisl,i,, s 

1 tonal treaties proper .) * nucs. f I hey conform to interna- 

as law"’ ,mC " ,a * i "" al CUSl ° m - “ evidence •* a general practice accepted 
■;!' s r ' ,e SC " e,a ' Pri,,d P' e * law recognised hy civilized nations. 

tcachitlg* 1 of ’}™Z* A 'tr C ■ 593 judidal decide... and .1 

“ w d ^"«™ <« striSL sS'a^.r-E.r*” ■ 

he i nc iiti'»ncd l arc a in , u^ , n aiioiia\^rnit UrC £ S °* I,,lcrna,io,,al Law which may 
international Comity, State papers other than treaties, Slate 


the 

is 


i p 95 

••eiwernthe parties and IrArVspwt'of'u,^'pardSclS” COUtl ^ "° bin ‘ ,inS forcc cXCe P‘ 



20 


SOURCES OF INTERNATIONAL LAW 


instructions for the guidance of their own officers and tribunals, resolutions of 
international conferences, municipal Acts of Parliaments and the decisions of 
municipal courts and opinions of juris-consults or text-book writers. 

After having enumerated the main sources of International Law it will 
be proper to discuss each of them in some detail. 

\A- Treaties. —They form the most important source of International 
Law. There is no legislative organ in the held of International Law 
comparable to legislatures within the State, the enactments of which could 
bind all the States. The contracting parties may, however, establish an - 
international organization by means of treaty with authority to bind them by 
its resolutions, or may even lay down rules lor their mutual conduct. In this 
sense multilateral treaties are a feeble approach to international legislation. 

Treaties may be divided into two groups, viz. (l)law making treaties 
which lay down general rules binding on the States or enunciate new general 
rules for the guidance of States in future or for their future international 
conduct, and (2) treaty contracts which deal with a special matter between 
the contracting States only. A law making treaty is a multilateral arrange¬ 
ment, or Irailelai, having the effect of establishing certain legal norms for the 
conduct of States in their mutual intercourse. Only the law making treaties 
lorm the source of International Law'and not ordinary bilateral treaties which 
bind only two or more States for some special object, or which arc of special 
interest to the participating powers. “The law-making treaty involves two 
distinct operations : (a) a legislative operation whereby rules are laid down ; 
and (b' the undertakings of the contracting parties to conform to the rules.” 1 
The examples of law making treaties are : 

(a) Various peace treaties, c. g., of Westphalia (1648), Paris (1015 and 
Versailles (1919) creating constitutional charters ; and 

(b) Declaration of Paris (1856), the Geneva Conventions of 1864,1906, 
1929 and 1949, the Suez Canal Convention (1888/, the two Hague 
Conventions of 1899 and 1907, the Covenant of the League of 
Rations (1920), the Barcelona Conventions icgarding Navigable 
Waterways and Freedom of Transit (1921), the Kellogg-Briand Pact 
or Paris Peace Pact, 1928—a general treaty for the renunciation of 
war, the Montrcux Convention regarding the Straits (1936) and 
the Charter of the United Nations (1945)—which arc pure law¬ 
making treaties. 

Oppcnheim states that since the Family of Nations is not at present 
a State like community, there is no central authority which can make law for 
it in the way that Parliaments make law by statutes within the States. The 
only way in which International Law can be made by a deliberate act, in 
contradistinction to custom is by the members of the Family of Nations 
concluding treaties in which certain rules for their future conduct arc 
stipulated.* 

There is no doubt about the fact that treaty stipulations override rules 
of international customary law which arc incompatible with them. This 
proposition received approbation in the case of S. S. Wimbledon 8 (1925) where 
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the Permanent Court of International Justice held that .treaty. law takes 
priority over international customary law. 

It must, however, be borne in mind that even a law-making treaty is 
subject to the limitation applicable to ordinary treaties, that it will not bind 
States which are not parties to it. “Thus,” observes Brierly, except in the 
almost impossible event ot every State in the world becoming a party to one 
ol these treaties, the law which it creates will not be law for every Stan- ” 



August 27, 192b. 


V- 2. Custom.—It is the older and original source of law, although 
comparatively speaking, it has lost its priority to international treaties since 
the middle ot the last century.; It is as such the second important source of 
International Law to the extent to which it is evidence of a general practice 
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•-Jigatory i he exira-ierntorial lights and privileges afforded to foreign 
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Custom and Usage.— The terms “custom” and “usage” arc often used 
Icrchangcably. According to Starke, there is a clear technical distinction 
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practised by the State in question, and that this usage was the expression of a 
right appertaining to the State granting asylum and a duty incumbent on 
the territorial State. 

When usage crystallises into custom. —Pitt Cobbett observes that 
“as between nations some particular practice or course of conduct arises, 
attributable in the first instance to some particular emergency or prompted 
by a common belief in its convenience or safety. But its observance is 
discretionary; and it exists side by side with other competing practices. Xext, as 
between competing usages the fittest, having regard to the needs of the time, 
generally tends to prevail. It gathers strength by observance. It comes to 
be recorded, and is appealed to in cases of dispute, although not infrequently 
violated. Finally, it comes to command a general assent ; and at this stage 
it may be said to take on the character of a custom, which involves not 
merely a habit of action, but a rule of conduct resting on general approval.” 
He further observes : “The test usually adopted in order to ascertain whether 
usage has developed into obligatory custom is, that it must be approved by 
the common consent of civilised nations or the general consensus of opinion 
within the limits of European civilisation. The difficulty, of course, lies in 
the application of this test. Something will turn on the question of the 
long continuance of the usage, but even more will turn on the number of 
States adopting it ; in fact, unanimous opinion of recent growth will contsitutc 
a l etter foundation than the long practice of particular Stales.*’ 1 

The predominance of custom in International Law is due to loose 
character of international society. There is no strong central authority to 
regulate the relations of States. There is no effective law-making machinery 
like Parliaments in the States. In the absence of legislation, custom, 
moving slowly but surely, tends to assume obligatory character owing to its 
approval by the common consent of civilized nations. 

International customary law of to-day is, according to Schwarzenberger, 
very often only international treaty law of past ages which, in view of'the 
general acceptance of the principles underlying such clauses, the parties to 
modern treaties frequently consider no longer as being in need of express 
incorporation, “thus, numerous standards of international conduct which 
were developed over centuries in a multitude of international treaties, have 
slowly sunk back into the body of international customary law.’’* 

Both national and international courts play an important role i n the 
application of custom. Whenever the claim of a party is based on a customary 
rule, the Court has to investigate whether or not the rule invoked by the 
party is a valid rule of international custom and for the purpose of such 
inquiry it secs assistance from the work of great publicists, diplomatic notes 
and other State papers evidencing practice of the State, and the growing body 
of decisions ol municipal and international tribunals. The existence of a 
custom requires to be proved, and it i s always a matter of evidence to be 
inferred by the occurrence of certain objective actions whether a particular 
usage lias or has not been agreed to. In order to establish an international 
custom there must be the repetition, continuity and generality of series <>f 

analogous acts. 


1 Pitt Cobbett : Cases on International law. 5th Ed., Vol. 1, pp 5 & 10 
2. Schv*ar7enberger : A Manual of International Law, p. 13. 
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elasticity to determine international disputes according to the fundamental 
legal principles. Professor Gutteridge is of the view that the object of the 
invocation of the ‘general principles’ is with a view to providing the judge, on 
the one hand, with a guide to the exercise of his ‘choice of a new principle’ 
and, on the other hand, to prevent him from ‘blindly following the teaching* 
of the jurists with which he is most familiar without first carefully weighing 
the merits and considering whether a principle of private law does in fact 
satisfy the demands of justice. 

It was observed by Sir Robert Phillimore in Reg v. Keyn x that “the law 
of nations is said to be founded upon justice, equity, convenience and the reason 
of the thing, and confirmed by long usage.” 

The Special Arbitral Tribunal between Germany and Portugal also 
applied the general principles of law in the Maziua and Naulilaa Cases * where 
the arbitrators observed that in the absence of rules of International Law 
applicable to the facts in dispute, they were of opinion that it was their duty 
to fill the gap by applying principles of equity fully taking into account the 
spirit of International Law, which is applied by way of analogy and its 
evolution. 


Story, J., while examining the history of slavery in U. S. v. The Schooner La 
leunc I fa genie* observed that the law of nations may be deduced, first, from the 
general principles of right and justice, applied to the concerns of individuals... 


The Permanent Court of International Justice in consonance with the 
general principles of law applied the rule of res judicata in the Chorzow Factory 1 2 3 4 5 
(1927) and that of estoppel in the vase Diversion of Water from the Meuse* 

' A 


4. Judicial Decisions : Tribunals and Prize Courts . — Article 38 of 
the Statute refers to judicial decisions as a subsidiary means for the determina¬ 
tion of rules of law, and those words correctly state their function. They are 
often relied upon in argument and decision as affording evidence of interna¬ 
tional custom and have contributed indirectly to the development of Interna¬ 
tional Law Greater weight is attached to the judgments of mixed tribunals 
appointed by the joint consent of the two contending Slates than to Admiralty 
Courts appointed by one State alone. 


Article 59 of the Statute of the International Court of Justice expressly 
provides that the decision of the Court has no binding force except between the 
parties and in respect of that particular case. In view, however, of the wide 
representation of the world’s main legal systems first on the Permanent Court 
of International Justice and then on the International Court of'Juaice and of 
the high reputation and impartiality of the Judges of the Courts, 'their 
decisions have frequently been referred to as manifestation of the intrinsic 
merits of judicial precedent. Further even Article 59 of the Statute has not 
prevented the two World Courts from frequently citing their decisions and 
advisory opinions as precedents. There is a strong tendency towards continiuty 
in the interpretation and application of the law. 

1. 2 Ex Div. 61. 

2. 8 M. A. T. (1929). p. 409. 

3. 2 Mason 409. 

4. A 9, p. 31. 

5. A/B 70. p. 25. 
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“The decision of an international court is not itself a rule of Interna¬ 
tional Law but is direct evidence of the existence of a rule of International Law. 
Frequently, it is no more. At times, however, a realistic examination of the 
decision reveals that the Court, although ostensibly finding and applying 
existing law, extended the metes and bounds of existing International Law 
with tlie result that the decision, regarded as an international judicial 
procedure, may not inaccurately he termed a source of International Law.” 1 

“Judicial decisions and arbitral awards,” observes Svarlien, ‘‘though 
important as sources of the law of nations, should not be overestimated as >uch. 
In the Anglo-Saxon world a great deal o| deference is shown to judicial 
opinions, some of which contain obiter dicta, and decisions arc very often given 
.1 more extended application than they deserve.” 2 


Some writers refuse t«* attach the same importance to decisions of arbitral 
tribunals as they attach to judicial decisions on account of the fact that 
arbitrators act as negotiators rather than as judges on questions of fact and 
law. *'tn [her I heir jurisdiction is gene tally limitc I by the terms of the agree¬ 
ment^ Of the parties. But the arbitrators as a rule act according to judicial 


prim iples and the awards on the Alabama Claims and Behring Sea Fisheries clearly 
this 


... . . .-. —.— t’U'U 

support ihis sicw. Moreover, where the tribunals aic authorised to decide 


this dispute gxaet/o et bono (in equity and go,.d conscience 01 fairness) they 
clearly lay down the lay which has a very high persuasive value. 

Decisions of Municipal Courts.— As a source of law the decisions of 
municipal courts are not accorded the same sanctity as is attached to tho SC of 

w C, !U a r!° na co S r,8 . and tr,l,l| nalsand they have seldom been cited bv the two 
\\oi Id Courts. Such cou.ts will normally not apply International Law which 

‘V’ • , CXpIlCU provis,M,,s of ,hc wriitai constitution. It is the 
acticc >1 the British courts not to apply automatically treaties c .nc:l tided bc- 
^ l,r .. *?'*•*'**?*.*"* recognized by Parliament, if they 

cons derAld Tl c,l,,, ' n ' *' lhc common o r statute law rh< executive lias a 
^ ;‘ M r ,,,nUrr,C< 1,1 several cmmtrics where courts arc confronted with 
s lv I," ; ^ " ‘r* IC . y * Schwarzenherger nliscrvcs that it is true 

. lieu ...dy ,.n « 1 ,« lowest leveUr. jud menu of municipal courts merely 
evidence ol national attitudes to International Law. 


It was observed in the case 
I •. J., that “ihc: decisions of the 
louuded upon a law common to 
authority, hut with respect.” 


‘•1 Thirty Hogsheads \. /iojlc 8 l>y Marshall, 
courts *i| every c,untry so lar as they arc 
every country, will he received, not as 


" l T'r cs . l1 ^’ eve " in »'un,H« which uiKiucstiuiial h 
iKinri . , cptl,dc, ?' c judiciary fr.il„: executive, ami neat acccpicc 

are raced w ,!‘ U ‘ "'"‘"T L ,?' v ttS l’ arl ,llL law -f th. land, inuniei|..il court 
irilmi..I ii' j* cl »'*u s handicaps as compared witli international courts ant 
mav - Up lhc ■ “In the lirsi place, tl.cv normally 

there i a . PP ’ ! , ' u ' ,nau " ,, ‘d law wliich ■ tins couutci to ihe constitution —i. 
briti^h ^ 1 U, , IUt . n Co,, *t»luiion—or c\cn to ordinary statute law. Secondly 

bciwei-i''■ i' rl < ° r ,,kSla,,cc » ,,,a > «»<»* automatically apply treaties concludci 
' ic l.iimii and loreiyn Stales if such ticalics would modify tilt 


2 * o , U * “'**«* • The Law o| Nation s , 2nd Ed., 4b. 
lhe E»iei’uiaUm 1 . ,cn . : A .'' Imoduc,ion t° the Uw ol Nations. |«. 07 ; Ainu:, S, ilershey : 

»• i b .-rSnSl ,ubl ' c Law a,Kl (Jr K :,D ' /at '” ,i < 
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Common Law or otherwise affect the rights of individuals. Thirdly, in many 
countries, the doctrine of act of State imposes restrictions on the judicial 
freedom of municipal courts. Fourthly, national courts have a tendency to 
accept the word of the executive as the best possible evidence and, therefore, 
as final, in matters that are considered primarily matters of policy, such as 
whether a state of peace or war exists between certain countries, or whether a 
foreign State or government has been recognized by their own country. 
Fifthly, in systems of municipal la v in which the principle of stare decisis 
applies, municipal courts are inclined to follow previous decisions covering 
the matter as determining what a particular rule of international law is.”* 

Prize Courts. —With regard to Prize Courts, which arc tribunals set up 
by belligerent States for the purpose of deciding upon the validity of the 
captures made by their cruisers, they administer International Law and give 
effect to it as the law not laid down by any particular State but which 
originates in the practice and usage long observ ed by civilised nations in their 
relations towards each other, or in express inter lati mal agreements. They arc 
no doubt bound by Acts of Parliament, but if they arc inconsistent with the 
Law of Nations, the Prize Gains in giving effect to such provisions would no 
longer be administering International Law. They would in the field covered 
by such provisions be deprived of their proper functions as a Prize Court. 
Lawrence observes that such interference by states are fortunately rare ; and 
accordingly it happens that the decisions of Prize Courts arc respected in 
proportion to the reputation for learning, ability and impartiality enjoyed by 
their judges.* The English and American La.v Rep >rts bear eloquent 
testimony to the highly valuable ju Igraents delivered by eminent Judges like 
Lord Stowcll, Dr. Lushing ton, Kent and Story. 

In the leading case of the Maria 3 Sir William Scott observed : “It was 
tbe duty of the English Prize Court not to deliver occasional and shifting 
opinions to serve present purposes of national interest, but to administer with 
indifference that justice which the law of nations holds out, without distinction, 
to independent State, some happening to be neutral, and some belligerent.” 


Again, in the case of the Recovery 4 it was observed : “It is to be recollect¬ 
ed that this is a court of the law of nations, though silting here under the 
authority of the King of Great Britain. It belongs to the other nations as 
well as to our own ; and what foreigners have a right to demand from it is 
the adutylustration of the law of nations simply.” 

..V' 5 ‘ Text-writers, Works of Jurists and Commentators. —Article 38 
ol the Statute of the International Court of Justice authorises the Court to 
app y the teachings of the most highly qualified publicists of the various 
nations as a subsidiary means for the determination of rules of law. In the 
fust place, the work ol writers pjays “a part in prop .rtion to its intrinsic 
scientific value, its impartiality and its determination to scrutinise critically 
the practice of Mates by^ reference to legal principle.”® In the second place! 
writings of authors are not an independent source of law, though they may 

oTwhatThcTaw is™ * Inter "* ion *> Law by providing useful evTdcTcc 


I Georg Schwarzcnbcrgcr . A Manual of Ime.national Law, 2nd td , p. 17 

2. Lawrence : The Principles of International l aw o 108 

3. (1799) 1 C. Rob. MO. 

4. (1807) 6 C. Rob. 341, 349. 

5. Oppenehim : International Law, Vol 1, 8th E l., p. 3i. 
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foreigners equality before the law, the Jews did not contribute much to raise 
the international relations of their time. 

Greeks. — The Greeks were more civilised than their, neighbours whom 
they regarded as barbarians. Their notion of superiority prevented them from 
developing mutual relations with their neighbouring nations. The Greeks 
lived in numerous small city States which were independent of one another. 
The inhabitants of these States belonged to the same race, blood and religion. 
This close affinity in course of time united these independent fragments into a 
community of states which observed certain rules inter se in times «>l war and 
peace. They frequently resorted to arbitration for settlement of their disputes ; 
treated heralds and priests who carried the holy lire as inviolable ; commenced 
no war without a previous declaration, gave burial to warriors dying in 
the battle-field ; exchanged prisoners of war or let them off on payment of 
ransom ; regarded the temple of the god Apollo as permanently inviolable ; 
and gave special privileges to ambassadors who were ceremoniously received 
and their persons treated as inviolable. 

The Greeks developed theories concerning the proper conduct of war. 

I heir expositions of those theories and the surviving records of Greek practice 
in war furnished authority to the early writers on International Law for 
propounding their rules. 

Oppcnhcim observes that the Greeks left to history the example that 
independent sovereign States can live in a community which provides a law 
for litc international relations of the member States provided that there exist 
some common interests and aims which hind these States together. It lias, 
however, not to be forgotten that the Greeks never made the same distinc¬ 
tion between law, religion and morality which the modern world makes, but 
th fact remains that the Greek States set an example to the future that 
independent Slates can live in a community in which their international 
relations arc governed by certain rules and customs based on the common 
consent of tlic members ot that community. 

Romans. —The Romans had an advanced notion of International Law. 
“Even though the present system of International Law is generally regarded 
as having had its origin with the rise of the modern State in the sixteenth and 
seventeenth centuries, its earliest foundations arc to l>c found in the ancient 
World. In this respect, the influence of Roman Law is of special signilicancc. 

It is a tribute to the legal genius of Koine that the primitive law of the rity- 
Stalc was capable ol such expansion and rc'incmcm as the great world empire 
should in lime require.*’ 1 

1 he Romans had a set of 20 priests, termed Jelinlts , who managed rela¬ 
tions with foreign States by the laws called jus fetiales or jus sacrale. The 
Romans had one set ol laws which were applicable exclusively to themselves, 
viz. t jus civile , the law applicable to Romans, and another set for foreigners, 
viz. , jus gentium » the law which they had in common with other nations. The 
original jus civile was an archaic system ol law and prov ided no legal remedies 
in eases involving foreigners. Xcw and liberal rules were subsequently 
evolved by praetor pregrinus , a special magistrate. Later this new branch of 
the law came to he applied equally to Roman citizens. 

1 he jus gentium —a Latin term from which the phrase law of nations lias . 
been derived—was later on strengthened by the development of jus naturale, 
which was the law that was constituted by right reason, common to nature and 
to man. It was ultimately this law or jus fetiales that governed the relations 

1. Ojcar Svarlieu - An introduction to *hc Law ol Nation s. p. 67. 
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of Romans with foreign countries in times of peace and war, and also when 
they entered into treaties of friendship with them. 

With the introduction of the general principles of law and justice havimr 
a universal application in jus gentium, it later on identified itself with jus naturals 
ana the two terms became synonymous in Roman law. 

Roman law recognized four just reasons for war, viz., (a) violation of the 
Roman dominions, (i) violation of ambassadorial privileges, tc) violation of 

State Wm- r mT" “IT duri "- war lo a " "PPoncnt by a hilhero friendly 
State. Wai could be ended according to Romans (i) through a treaty of neacc 

taccIpU) {d ‘ aU,0) ° r ( “' ) lhr0Ugh Con, l uc5t of the enemy's country’ 

, . Treaties were divided into three kinds, viz., (i) Treaty of friendshin 

SSi (,, The r R ly , a i U a nCC and ('”) frealy of hospitality 

terminated bJ notRc ^ rCSpeC ' f ° r ,rCa,ics ' which c -'<> be 

ihui toicigu iclations. Opp*nhciin observes that though this Y legal treatment 
K^tW 1 ,?:^ International law, yetuttr 
furnished many arguments to thol“tb whoi'-' S ° 'f as hs example 

t i on^o f' Hugo "g rod “wiu be^pplrX-{-'^Vuentlyludylm S 

a, 


Division of the History of International , 

Law into Three Periods * 1 


/ I/) 


nation^Taw fnm of Inter- 

limes to the establishment of the d m* • S * cxtc,| ds from the earliest 

distinguishing mark iiXbaliif r" R T c , undcr ‘ llc Caesars. Its 

they were D g f X »mc race hul nmTTT T‘. C , S ‘”' c “"other if 
International Law, viz., unity bv bonds «wsfAj CrWlSC ' ,} lxc , fundamentals of 
Hellenic peoples of the same race and rrli araon ® 9 rc ? ks » in asmuch as all 
which did not subsist between them and the 'rcs'Tr ,t*" ,tcd ,'? se ml' by bonds 
marked by the development of a maritime **“f the world. This period is 
governed Greek commerce and was the hasis .T® T Rh odians, which 
code of Middle Ages, the Co„ olatXd I T" Wh . ,ch f lh ° « rcal maritime 
robbery were not regarded as dishonourable r’ ? f ° U J " dcd - P "“cy and 
There existed almost no dislnetm ' bmween TstaT’f dUrin * T* timc ‘ 
peace, although the persons of heralds were respected ° f War a " d a s,atc of 

Lasv as existed In* X Hdl^nlc communhT’ fo^ t’h Tf i”®® ,ntcr natio,ial 

by any idea of mutual obligations nor did , 1 m VT d,d " ol bind themselves 
States. The Roman jurists d13, eiolve Lv u" 6 £'of kindred 
international relations or give to other Slant th Y | ' T W e' ch Could regulate 
obligation except with regard to fmthintX,^ H I ° f T idca ,>f mutual 
Of ambassadors. 5 >n treaties and the safety of the persons 

dominion of Rome under theTactrXX th^Rcf™ X' es,a b |ishmem of the 
out that this period is characterised^wrenee points 

found somewhere a common superior wjtTTulatcdX ‘XinT® , was . l .° be 

regulated the dealings of ordinary 
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political communities with each other. I'he Roman Empire extended over 
the settled part of Europe and much of Asia and Africa. Caesar was the 
political superior of a large number of subordinate rulers whose disputes were 
settled by appeals to him. He imposed perfect obligations upon people of the 
Empire, who believed in the existence of a common superior over all States 
as part of the natural order of the universe. International Law was really based 
on the commands of a superior in the Auslinian sense of the term. 

The Roman Law guaranteed protection to goods and persons of a foreign 
State when there was a treaty of friendship between Rome and that foreign 
State, but the goods could be captured and persons enslaved if there existed 
no treaty of friendship. 

Fifteenth and Sixteenth Centuries.—The Roman empire embraced 
nearly the whole civilised ancient world and the personal character of each 
emperor determined the nature of his influence on the empire. The Emperor 
and the Pope claimed universal authority as the temporal and spiritual heads. 
There was consequently no need for a law of nations during the middle ages 
till we lind that a multitude of independent States had come into being and 
the rivalry between Pope and the Einpcior bad cropped up as to the extent of 
their respective authority. I his process started from the treaty of Verdun of 
5*43 and reached its climax with the reign of Frederic 111, Emperor of Germans 
from 1440 to 1493. 

The diminution of the Roman Empire and the rising feeling of 
nationalism greatly diminished the notion of a common superior governing 
the relations of States inter se. The common supremacy finally ended with the 
storm of the Reformation. Protestant jurists challenged the imperial 
authority while the Protestant princes of the German empire fought a gainst 
the Emperor. 

1 he disintegration «»i the Christian Commonwealth of Europe stimulated 
the growth of the principles of a future International Law. The factors largely 
paving the way lor such a growth, according to Oppenheim, 1 were these : (a) 
the influence of the Civilians and Canonists who treated from a moral and 
ecclesiastical point ol view many questions of the future International Law 
concerning war ; (6) the collections of the various codes of maritime law, c .g., 
rru aWS °! ° lcrM “ ( ,2lh ccnlur y) comprising decisions of the maritime court 
ol Ulcron m rranee ; the Consolato del Marc (middle of 14th ccniurv), a 
P 1 collection made at Barcelona in Spain regulating the commerce of the 
Mediterranean ; ( c) the numerous leagues of trading towns for the protection 
ol their trade and trading citizens, e.g. t Hanseatic formed in the 13th century 
stipulating arbitration between their memLer-towns in the case of dispute ; id) 
the growing custom on the part of the States of sending and receiving 
permanent legation which became a rule from the end of the 15th century 
necessitating growth of international rules concerning their inviolability ; (e) 
u: custom ol the great Stales of keeping standing armies giving rise to 
universal rules and practices of warfare ; (/) various schemes, though 
utopian, lor the establishment ol eternal peace which arose from the 14th 
C 7?!° n a '. ^ l * lc Renaissance of science and art in the fifteenth century 
am the Kelormaiioii putting an end to the spiritual mastership ol the Pope 
over the civilized world. 

Another factor that contributed to the development of modern luterna- 
KMial Law, according to Schwai zenberger,* was that under the impact of 
p" iiu.il, spiritual, economic and technical revolutions, by which the medieval 

V • low i national Law, V«|. 1.8i|, Ed., pp. 7«W2. 

r‘ viwj V .uurgent*rger ; A Manual « « International Law, (2nd Ed.), p 5. 
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community was transformed into the modern capitalist world, strong 
incentives were created towards greater centralisation and expansion of the 
orvginal European inter-State system. 

Third period. —We then come to the third period, extending from the 
Reformation to the present lime. Lawrence points out that here we obtain a 
true International Law, based on the principle that States are separate and 
independent members in a great society controlled by no common superior, 
yet nevertheless not lawless, but governed by rules of conduct binding on all 
its members. 

Seventeenth and Eighteenth Centuries —International Law in its 

modern sense may, however, be regarded to begin from Grotius (1503-1645), 
who published his work De Jure Belli ac Pads , in Paris, in 1625. 

Before studying the great contribution made by him, it will be desir¬ 
able to refer to the writings of early writers on International Law which also 
helped considerably in laying the foundation of International Law. The fore¬ 
runners of Grotius were: (1) Balthazar Ayala, (2) Albcricus Gcntilis, and (3) 
l’rancisco Suarez. 


Balthazar Ayala.— He was Jud^c Advocate-General of the Prince of 
Parma’s army in the Netherlands. He published in 1582 at Douai his book, 
De Jure cl OJJicis Bellicis , attacking the common notion that war knows no law! 
He advocated the doctrine of jus naturale, and pleaded for jus gentium establish¬ 
ed by common consent. 


Albericus Gentilis. (1552-1608).—He was a doctor of civil law. He 
was an Italian Protestant and had to lice from his native land,to escape 
religious persecution. He came to England wher: he was appointed Professor 
of Civil Law at Oxford in 1587. He published his great work, Dejure Belli 
Libri Ires , in 1508, advocating that there was a law of war based on natural 
reason. He discussed the nature of war and its effects on person and property. 
He separated International Law from ethics a.,d theology and treated it as a 
branch of jurisprudence. Although Grotius criticised Gcntilis for his omiss¬ 
ions, style and arrangement hr drew largely from the latter in his great work. 

Francisco Suarez. (1548-1617).-He w.ts a Spanish writer on the law 
ol nations. He published in 1612 his book Tractalus de Ugibus cl Deo Leeislatore , 
wherein he laid emphasis on the moral unity of mankind. He conceived of a 
universal society of States and observed that these Slates when standing alone 
were never so self-sufficient that they did not require some mutual assistance, 
association and intercourse. He conceived of a community of nations and 
urged upon the existence of a law which all nations ought to obey He observ¬ 
ed that the relationship between the law of nature and jus gentium was very 
intimate. Asregardstreat.es, he classified them in the area of jus gentium so 
iai as their form and procedure were concerned; but their obscrvanceafter 
ralUw d bCC “ into was a maUer of «ood faith, a principle of natu- 


Btassrsis; ■sssrr.css sr ss 

called to the bar in 1599 when he was onlv 16 vrarc u® u ‘ as 
P'uugcil himself in politics. He took part i„ civil' dispute which’Ted’to'his 
arrest ... 618 and . condemnation to perpetual imprisonment. He escaped fro. 

Kad^r^ 
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volumes in Paris in 1625. He distinguished between the jus gentium , the cus¬ 
tomary law of nations, and the jus naturaU , tlte law concerning the internation¬ 
al relations ol the States, and dealt exhaustively with the rules of the natural 
law of nations. He said that rights common to all could not be conferred by 
statutes and ordinances of a particular State but they were derived from 
natural law—the dictate of right reason. According to him the natural 
society knew only God as his superior—only the divine law was writ large 
in the heart of man. He concluded that nations living together in this state 
ot mutual interdependence were guided by the same law. He based the 
positive Law of Nations on the voluntary consent of nations to observe a 
certain code of rules in their mutual dealings. 

He abhorred wars by stating in the pcrcfacc to his great work that lie saw 
prevailing throughout the Christian world a license in making war of which 
oven barbarous races should be ashamed. He observed that men rushed to 
arms for slight causes, and that when arms had once been taken up ill re was 
no longer any respect for law, divine or human; it waxjisif, iir accordance with 
a general decree, frcn/.y had openly Ihxii let loose lor the committing of all 

crimes. 

Grotius was impelled to give expression to the above candid views on 
account ol the great carnage resulting from the Thirty Years* War in which 
the powers o| Europe were engaged. 

.He regarded sovereignty as territorial. His keynote to success lav in his 
judicious use ol ahead) approved materials and theories. 

His treatise soon achieved an international reputation, and its leading 
principles largely guided the deliberations of the European Congress which 
brought about the Peace of Westphalia (16511) marking the end of the Thirty 
V a,s ™ in * Hciorc the end ot the seventeenth century hi" treatise was con¬ 
sideredas end odying the rules of International Law, and he richly deserves 
the title of “l ather of the Law of Nations**. 

Bv the end of the 17ili century Dcjurc Belli „c. Pacts had been translated 
mioall the languages of the world. 

We revert to Grotius again a little later while dealing with the Law of 
.Nature ill a subsequent chapter. 

Zouche,-Richard Zouclic (I5 *j 0-1660, also contributed in no small mcas- 
0<f!l l ,l,l f i ; ,a,,n ! ,dl Law - He was professor of civil law at 

,C Atlm ‘ ,ally C,,url - H,: Polished his great book, Juris 
(/ m i» 1650, which hasbeen described as the 

•Ls'hciinl'i i ‘ , ?, poS,,,Vf! ,aw ” f He differed from Grotius, inas- 

,1 | £ « sized the customary law o| nations and precedents, established in 

c . icomse ol .States, although not denying the existence of natural law of 

iiai ions. 

.rl.n,J Z °H Cl,C iS | Cl “ SSC ‘ 1 . wi,llGcnlilisas '*>• ‘he founders of the positivist 
, ' na<lc j a , <lcar division between Hi.- law of war and the law of 

peace and gat e the latter more prominence. 

to ,I.J hr t e m Sch001 ? • he seventeenth and cit-hlecntIt centuries gave birth 
the s , cl "”’ ls of wri tcrs on the law of nations, ail., the Naturalists, 

ol ...„ r UtS I a, p! 1 ! c Motions. I he naturalists arc also known as the “pure law 
as “Hectics** 0 * lhc P° s > livis| sas the “historical school** and the Grot ians 

nr., turn lists denied that there was anv positive law of nations based 

, ... "vP OI \ r< r? l * Cs ’ l >ul maintained that it was onlv a pari of the law of 
nature. Ma.nuelPufciid.MPf (1632-1694) led this school.' i c maintained that 
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States were bound to regulate their conduct towards one another by the law of 
nature as they had no common superior. He observed that the law of nations 
was wholly a part of the law of nature and denied customs and treaties as the 
sources of International Law. He could justify resort to war when all means to 
a peaceful settlement had been exhausted, and advocated that there should be 
no laws of war, as any mercy shown in the prosecution of the war, would only 
retard the early return of the natural state of peace. In this view, Professor 
Brierly observes that he advocated “a natural law in a new and debased form 
of a law supposed to be binding upon men in an imaginary state of nature.’* 

The German philosopher Christian Thomasius (1655-1728) was a great 
follower of 1 ufendorff. He distinguished between natural and positive law and 
the science of law and morals. His other followers were the English philoso¬ 
phers Francis Hutcheson and Thomas Rutherford, the French philosopher Jean 
Barbcyrac (1674-1744), the Genevan philosopher Jean Jacques Burlamaqui and 
the French diplomatist De Rayneval. 

The Positivists differ fundamentally from the naturalists and ascribe the 
growth of International Law to custom and international treaties. They regard 
the practice of the States in their mutual relations as the true source of Inter¬ 
national Law. They do not consider natural law as of any importance but 
regard customary law based on treaties and customs to be positive Interna¬ 
tional 1 aw and of highest importance. They gained prominence in the eight¬ 
eenth century. The Dutch jurist Bynkcrshock( 1073-1743), the German writer 
John Jacob Moser (1701-1785) and George Friedrich dc Martens V 1 /56-1821) 
were the leading exponents of this school. 1 his school represents the modern 
view of International Law. 

Bynkershoek evolved the principle that the marine league was the meas¬ 
ure ol territorial waters of States. He observed that the sea should belong t«» 
the State it borders as iar as a cannon shot will reach from the shore, and it 
appeared that the range of cannon was about three miles in the eighteenth 
century. He regarded custom and treaties as the basis of International Law, 
and pointed out that with the change of customs the law of nations also 
changed. 

Moser also attributed custom and treaties as the sources of International 

Law. 

Martens also made a valuable contribution to the positive law of nations 
and reierred to natural law to fill up gaps or lapses into the positive law of 
nations. 

.The Grotians occupied a position midway between the Naturalists and 
Positivists. They maintained the distinction between natural and voluntary 
law of nations as propounded by Grotius and kept both as the bases of the law, 
but unlike Grotius they considered the positive or voluntary law of nations as 
important as the natural law of nations. I hey gained enormous iniluence during 
the seventeenth and eighteenth centuries. Two important exponents of this 
school were Christian Wolff (1679-1754) and Emerich de Vattcl (i7 14-1767). 

Wolff was a German philosopher and envisaged in the international co¬ 
mmunity a cimtas maxima or a superstate standing above the component mem¬ 
ber States. 

Vattel was a Swiss jurist, who published in 1758 his great work U droit 
des gens, maintaining that the.law of nations was the law of nature applied to 
nations. He made two divisions of law, voluntary and the necessary law. Both 
of them were found in International Law. The voluntary part of International 
Law consisted of custom and treaties, while the necessary part constituted 
natural law. He did not agree with the fiction of cimtas maxima as a found- 
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ation for International Law, as propounded by Wolf], but advocated the doc¬ 
trine of the state of nature. He enunciated the doctrine oi the equality of 
States and observed that strenglh and weakness produced in this regard no 
distinction. “ A dwarf is as much a-man as a giant is ; a small republic is no 
less a sovereign State than the most powerful kingdom.” VattcFs influence on 
the development of International law is second only to that of Crotius. The 
French Professor Dc Lapradellc writing about the work of Vattel observes : 
“lirotius had written the International Law of absolutism, Vattel lias written 
the International Law of political liberty.” 

Nineteenth and Twentieth Centuries. —The development of Inter¬ 
national Law during the nineteenth and twentieth centuries is attributable t«. 
several factors. First, there was an endeavour on the part • f nations after the 
Congress of Vienna (181o) to abide by the rules of the law of nations. That 


ress was the first Luropcan international assembly which made rules for 


Cong 

navigation in international rivers and preseril cd ranks’ and precedence ol en¬ 
voys. Secondly, this period is marked by the conclusion of sc\eral law-making 
treaties, e. g ., the Declaration of l aris (1836y embodying the rules for the guid¬ 
ance .*i Males when engaged in warfare at sea, the Geneva Convention 
lor the amelioration of the condition of t he sick and wounded in warfare on 
land, the Declaration oi St. Petersburg (Ib68) prohibiting the use of explosive 
bullets in war, the Geneva Convention oi I'JOO extending the provisions as to 
sick and wounded inland warfare 10 maritime warfare, etc. And, lastly, 
greater emphasis was put on the positive theory of International Law by 


writers, such as Dc Martens, .Manning (Commentaries on the Law of Nations, 
i i hillunorc (Coinincnuiies on International Law, 1854), Maine and 

Westlake. Other authors like Half, Walker (6cici.ce oi International Law, 
li/Jj), Westlake, ()ppciiliciui, Lawrence and Hyde, also helped largely to the 
development o| International Law by their contributions as declaratory 
authors. 7 

In the United States, several writers contributed to the development of 
international Law by their writings, g. t James Kent (Commentaries on 
American Law 1826 and Wheaton (Elements of International Law, 1836). 
, l<: . 1:1 codded the laws of war and the rules with regard to the rights and 

duties ol neutral Stales. 

I'hc continental writers also exercised a great influence »u tlie develop- 
nicnt or the scicnce o f International law. The names of Klube s, I loftier, 
lal jurists ' Cll,cr,,1 * > rric P cl and Kaufinanu rank high .is emtineu- 

It became apparent that the S.«;iety of Nations became 
civilization by crossing the hounds of Christendom and the 
national Law developed mt Consent of the nations. 

The Hague Conferences of 1899 and 1907-the work of 


coextensive with 
rules of 1 liter- 


great 


mtci na-| 
l« 

Hague Conference! 

_ . <»r land warfare. The >ccond Hague Conference ol 

U/ adopted conventions dealing with bombardment—the prohibition to boin-J 


Uonal assemblies for the pacil.c settlement of international disputes—tried 
< . . lhc * a, nilyof nations as a whole. The First Hague Confcre 


»l 1899 evolved a code for land 


bard undefended habitations—the laying of contact mines, rights and duties of 
neutrals in naval warlarc, conversion of merchant ships into warships, mari- 
timc warfare, military hospital ships. Hags of truce, etc. The Permanent Court| 
ibitration was established as a result of these conferences. 

*r. World War—Covemni of the League of Nations, 1919—Thel 

licaty oi Versailles concluded lx:iwccn the Allied and Associated Powers and 
aennany on June 28, 1919, after the lirst World War laid the fundalion of thel 
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League of Nations for the purpose of maintaining international peace and 
security and the promotion of international co-operation. 1 1 appeared at the 
first sight that with the different organs of the League it would attain the 
stature ol a true international organization that would break the barriers 
between States and bring about an era of peace and amity. Such hopes, how¬ 
ever, were soon belied. 

We find that the Permanent Court of International Justice was estab¬ 
lished in 1921 in accordance with lhc provisions of Article 14 of the Covenant 
of the League of Nations. 

Treaty of Locarno, 1925.— It was concluded on November 16, 1925, 
between France, Great Britain, Germany, Italy and Belgium whereby 
Germany, trance and Belgium undertook to maintain their present mutual 
frontiers and to abstain from the use of force against each other. Britain and 
Italy guaranteed the Pact assuring mutual assistance in the event of violation. 

1 he treaty emphasized the belief of nations to settle their disputes peaceably 
in accordance with the Covenant of the League of Nations. In 1936 Germany 
renounced this treaty alleging that the mutual assistance pact between 
France and Soviet Russia was incompatible with the Locarno Pact. 

Kellogg-Briand Pact, 1928 —Close on the heels of the Treaty of 
Locarno, an international agreement was signed in 1928 on the initiative of 
Frank B. Kellogg, U. S. Foreign Secretary, by which almost all the nations 
ol the world condemned war as an instrument of settling international disputes 
and pledged to settle their differences by peaceful methods. 

The Geneva Conventions, 1929.— Representatives of 47 Governments 
adopted at the instance of the Swiss Government at Geneva Conventions on 
the 1 rcatment of Prisoners of War and Amelioration of the Condition of the 
Wounded and Sick in Armies in the field. The Convention on Treatment of 
1 risoners of War prohibited reprisals, cruel treatment of prisoners and 
collective penalties for acts of individuals. The other Convention granted 
immunities to medical units and persons engaged in the care of the sick and 
the wounded. 


Codification of International Law.—The end of the first world war 
and the establishment of the League of Nations also witnessed sincere attempts 
u cod,"canon of International Law, which have been discussed in detail in a 
subsequent chapter on codification. 

Second World War —The end of the Second World War witnessed the 
hirth of another International Organisation, viz., the United Nations. Its 
charter was signed by fifty States at San Francisco on the 26th June, 1945. The 
United Nations cainc into existence on the 24th October 1945 when 
charter was ratified by the five original members and a ma£i,y *f d , 
ugiiatorics. Tins world organization is the hope of mankind and contains 
vithi" itself the germs of the world order based on the idea of One World It 
s the foundation upon which the new world based upon the maintenance of 
international peace and securny and promo,ion of human welfare is To be 


rhe two world wars considerably affected the prestige of International 
.aw, as the law binding on the States in their relations with one another 
,ut its status was rehabilitated on the restoration of peace : the vanquished 
iaiions and war criminals frequently imoked rules quisncu 

iStification of 1 their action. The establishment of ,hc United Tsa ioTT is’ 
iowc\cr, another important landmark in the c level..r i • * 

■aw regulating the dealings of civilized States with one another. mcrn ‘ iUonal 

The setting up of International Military Tribunals .at Nurcmburg and 
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Tokyo and their judgments have laid the foundation of internal.onal criminal 
laws. 

The Universal Declaration of Human Rights (19-18), the European 
Convention for the Protection of Human Rights and Fundamental Freedom 
(1950) and the various Convention, on Genocide and on the Status ni 
Refugees adopted by the U. N. arc, in effect, treaties which add to the body 
of international conduct regulated by law. 

The long term task of building up a world .ulc of law through conten¬ 
tions judgments and authoritative expositions of the International Court of 
Justice and codification is being pursued systematically by the U. N. 

Lessons from the history of Law of Nations —A study of the 
development of International Law reveals, according to Oppunhcini 1 the 
following lessons : 

(1) The first moral is that the progress of International Law is intimately 
connected with the victory everywhere of constitutional government over 
autocratic government, or of democracy over autocracy. 

(2) The second moral is that the principle of nationality is of such force 
that it is fruitless to try to stop its victory. 

3) The third moral is that the progress of International Law depends 
to a great extent upon whctlici the legal school "l international jurists prevails 

over the diplomatic school. 

(4) The last moral is that the progressive development of International 
Law depends chiclly upon the standard of public morality, on the one hand, 
and, on the other, upon economic interests. 


CHAPTER IV 

LAW OF NA I L RE AND ITS INFLUENCE ON HIE DEVELOP.MEN V 

OF INI ERXATTOXAL LAW 

The law ot naiuic is that portion of morality which supplies the more 
impoilant and univcrs.il rules for governance of the outward acts of mankind. 

1 1 is written by the. fingers of nature in the hearts of mankind. It consists ol 
the rules which nature, personified as a guiding power, is deemed to have 
cvolved and prescribed. Such rules arc the principles of natural right and 
wrong or the principles ol justice in its widest sense. (neck philosophers 
though* that the material and moral phenomena of the world could he resolved 
into some simple and general rules and they called them the law a nature. 

Natural law is also known as Di\iuc Law (being the command ol God 
imposed upon men), unwritten law (not written on braz.cn tablets or on pillars), 
universal or common law (being of universal validity), law of reason (being 
established by that Reason which governs the world) and eternal law (being 
uncreated and immutable). The true connotation of the term ‘natural law* 
will appear from the views ot eminent thinkers enunciated below. 

Justinian.—‘‘Natural law (Jure mluralia) which is observed ’equally in *dl 
nations, being established by «iivine piov idcncc, remains for ever settled and 
immutable ; but that law which each State has established for itself is oltcn 
changed either by legislation or by the tacit consent of the people.” 

L Oppenheim : International Law, Vol. I, Ulli Ed. pp. 
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Hooker. —“ 1 he law of reason for human nature is that which men by 
discourse of natural reason have rightly found out themselves to be all for 
• ever bound unto in their actions.” 

Christian Thomasius. —“Natural Law is a divine law written in the 
j hearts of all men, obliging them to do those things which are necessarily con- 
c sonant to the rational nature of mankind, and tc refrain from those things 
■ which are repugnant to it. 

) There is no doubt that natural law has had great influence on the dev©- 

1 lopmcnt of the law of nations in its early stages. From the days of Greeks down 
to seventeenth century the natural law which was the law constituted by right 
i reason, deriving its force not from the specific agreements between States but 
from the universal principles of right and wrong which arc immanent, 
immutable and eternal, largely governed the relations of individual Stales. 
; Such 1 ulcs right and wrong were, no doubt, -not concrete and could not be 
reduced to abstract principles which could be applied without any difficulty at 
all times, but still there was the general recognition that such an eternal law 
existed, and that ultimately paved the way for the development of the modern 
law ol nations. 


The Greeks.—1 he Greeks were more civilized than their neighbours 
whom they regarded as barbarians. They drew a distinction between the 
Hellenic circle and the States falling outside it. Non-Hellenics were deslined- 
by nature to be the slaves of the Greeks; the laws of the Hcllcn cs were 
derived From the law ol reason or divine law, obliging them to act in conso- 
nance with ihe rational nature of mankind. We thus find that in Europe 
the Greek C.ity States left to history the example of a community of life 
based on common race, religion, customs and language. They developed the 
idea of Jus natural* .looking upon the universe as being guided by a funda 
mental principle, which they called the law of nature. “They thought”, 
observes Sir Henry Maine, “that the material and moral phcnoinen a of the 

d^Law^nf Nn 1 ° Slm P lc , and general rule and they called them 
...bUn^n L X •\‘ ll ? c >' 1 arc lhc Which Nature personified as a 

guiding power, is deemed to have evolved and prescribed ” 

and torif^pW .** S** stalcs 

of this‘higher law’and for the most rmoL.v for lh . c sliest affirmation 
‘The Laws of the Hellenes’ as theTwe^ recognition of its authority, 
based upon natural or universal law and nartlv ’ f Consistcd partly of customs 
■ the separate city states.” nd Panly of cx P rcss conventions between 


The Romans. —The Romans had an advanced c , 

' Law which they evolved with the help Q f natural hw ° Ti° International 
‘of law: F aiural Uw. 1 hev had two se.ts 


They had two sets 


f (0 jus civile or the civil law beimr tL- u,., „ i 
ys Romans ; and S ’ he laW a,,d customs applicable to 
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multilateral convention generally accepted. He admitted that in character the 

second process was legislative and political. The two processes, that of scientific 

determination of the law and that of achieving the adoption of machinery for 

rendering the law so defined and determined 1 hiding on States, observes Sir 

Cecil Hurst, get mixed up together. That is precisely what happened at the 

Codification Conference of l'*30. 1 


Advantages of Codification.—We have seen earlier that International 
haw is dclcctivc on account of its provisions 1 cing uncertain, not easily* ascer¬ 
tainable and obscure. Codification would, however, provide a systematic 
arrangement of the law. The advantages nl codification may be summed up 
as under: 

(I) Codification let ds to tender the law readily ascertainable and lu 
obtain unity over a large area. The weakness of International Law lies in its 
uncertainty. The existing international legislative machinery is not as cll.ta- 
cious at that *»f the State legislative machinery. Codification by reconciling 
conflicting views among different States binds the different units to a large 
purl ot law, whic h othciwise would remain a subject for divergent conflicting 
opinions. 


(2; A careful I v close knit code gic.it ly assists tlic Judge in dispensing 
justice, by the process •• I interpretation, tin Judges can deal with many a fault 
that usually creep in the codilic.ilim. 

(3) I h< rowth ol tlie law through custom m ves very slowly. With the 

advanc* of eiv ili/ation, creation of mw mu resis and new inventions the .social 
fabric is Incoming complex dav by dav. Circumstances and conditions fre- 
(|ucitllv change so rapidly that the customary law of a State finds it difliculi to 
keep pace with them. Codification, therefore, Ixa es a necessity to deal with 
these developments, and stimulates the science ot law. 

(4) Disagreement and confusion that prevails on many an important 
niattei will disappear win n the law is codified. 

(•>) h will greatly help tin- International Court of Justice and mhor 
tithunab m decide disputes win n there is a Code consolidating tlic otherwise 
diversified law. 


(b) I he codification of International I.aw adds to its clarity and authority 
and results, to sonic extent, in the willingness of States to submit to obligator) 
judicial or arbitral settlement, it they entertain doubt as to its correct 


interpretation. 


(7) finally, there arc numerous lacunae in the existing state «4 Inter- 
natma.*1 l.aw .so that many matters have not yield <1 to any rule. Codification 
would Id! up such lacunae and bring uniformity in the system. 

n a - of Codification. — I. I he most common 


Disadvantages ol Codification. — I. 1 he most common objection 
against codification is that it stereotypes the natural growth of law and cuts ofT 

,l cramps and impedes tlic free and natural growtii of law. 
•International Law must be a living, growing, developing 


It is said that 


••rganiM,, and that any attempt to reduce it m a series of writ ten propositions 
•usi have ilie effect of strangling its development, that even if it be possible 
al a satisfactory statement of the rule of today, it will not be satis- 
■ "r> ot tomorrow, because the rule of law must respond u» and regulate the 

»nt tu-.us ..t the moment, and it the conditions change, the rule ol law ceases 
“ 1 cs P'»nd io the requirements of the silualians.** 

I. Su CcrilJ. B. liur i : International Law-! lie Collected l*a|*rs. p. H L 



48 


CODIFICATION OF THE LAW OF NATIONS 


1 he objection is repelled by the fact that a code makes the full maturity 
of a system of !aw and there is bound to be a regular and scientific revision 
through the acceptance of additional rules rendered necessary by the changes 
in international conditions. ” 

i , 2 ‘ I , A u COr u ng to R ° scc ! e Pound, “Law must be suitable and yet it cannot 
be standstill. Hence all thinking of law has struggled to reconcile the 

conflicting demands of change.Continual changes in the circumstances of 

social life demand continual new adjustments to the pressure of other social 
interests as well as to new modes of endangering security. Thus the legal 

'IdZrf r 'l r, ! S, e blc - 11 ,nusl bc ov " hau,cd continually 
govern •• conunuall y t0 the Ganges in the actual life which it is to 

3. It is often remarked that codification leads-to new fresh controver¬ 
sies by making the law rigid and inadaptablc to new situations. 

(V m whvE'wT"" 4 ' LaW ‘ S sti l* V‘ i,s infanc y and, with the social cataclysm 
n lav !' JUSt c,ncr i' e<1 '"■'igiut; about radical transformations in 

Tm " , , latlons ,' , ? ost of tlic States do not believe in the efficacy of 

International Law but only in the efficacy of treaties made between states and 

arc apprehensive of strictly judicial solutions which do not always appear to 

Si’S of international life. They, there/ore. prefer Xtion” 
i asca on political expediency or compromise. 

In order to o b\i a i c this shortcoming, partial codification may easily be 
undertaken embracing within itself out of the general body of the law of 
nau<>n s at least those precepts which arc manifestly in force and discarding 
those which have fallen into desuetude. It has also been suggested that the 

f.iXttlSfS b“ '“S " i” ‘■ ,ir “ *" d P"o.iplc, In 

and SyS,C ^ iCa, 'y arran S c< l> "many oft s di “d^s 
ing-or trying to agree-on 

*• *•> the rules which would be appropriate to their i thCy “ ght to be 

and the delegates will find that The requirements Tf th , rcqu,rc,nen,s ! 
diversified, so contrary, that agreement is impossible.’*! go e,nments are s, » 

The difficulty of codification of International Law is further a 

account of the fact that the existing law is well settled In .tXm of 

1. hir Cecil Hurst : The Collected Papers, p. 14 $. 
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customary rules generally accepted or of judicial precedents or of enactments 
to enable the draftsman to make an orderly arrangement of the law by 
devoting himself not to the substance or policy of the law but with the form 
of its presentation. 'The international codifier is, however, not required to 
confine his attention to the form of the law but to its substance, to fill up 
gaps where the law is uncertain “and to give precision n> abstract general 
principles of which the practical application is unsettled.*^ “In circumstances 
such as these,’* observes Briefly, “codification has ceased to be a technical 
task which can be entrusted to lawyers ; it has become a political matter, a 
task of law creation, and in the absence of any international organ of legisla¬ 
tive powers the contents of the'codecan be settled only if the representatives of 
governments can agree upon them. 1 This undoubtedly is a very difficult 
task as was experienced at the Hague Codification Conference convened by the 
League of Nations in 1930. On account of these difficulties international 
lawyers like Sir Cecil Hurst advocate the enunciation of the rules of custom¬ 
ary International Law in the form of a statement or series of statements by a 
group of independent non-govcrnmcntal international lawyers of different 
nationalities, but here again such statements of law will have not binding 
authority, except for the intrinsic merit that it might have, and will al vays 
be subject to revision. 

The work of the International Law Commission is, however, in the right 
direction and should succeed if it is assured of the goodwill of the Stales. But 
Fenwick very pertinently observes that the objective of codification announced 
in the Charter of the United Nations can be attained without great difficulty in 
respect to certain of the less important relations of States, where the conllict 
ol interests is not acute. In resp et to various fields in which national 
interests -ire in conllict much will depend upon the degree of mutual con¬ 
fidence that exist-* in the itit n’liatioital co mnuuity. “A few ol the lesser 
interests ol the natiois may yield to agreements of codification, but until 
collective security can be attained and the issue ol national defence loses 
something ol its dominant character, governments will doubtless continue l i 
hesitate to commit themselves to treaty obligations which they believe may 
limit their treednm of action in unforeseen ways. Progress for the present 
will more likely be in the direction ol agreements in non-controversial 
economic and social fields, leaving political issues to be settled item by item 
as the particular problem arises, in other words by a procedure that would 
la 11 underlie 'development* rather than the codification of the law.** 1 

*^#hort History.— The idea of codification of the Law of Nations was first 
mooted by Bcntham at the end of the eighteenth century. He suggested a 
utopian International Law which could be the basis of an cverh sling peace 
between the civilized States. 

The National (Convention of France resolved in the year 1792 to proclaim 
a Declaration ol the Rights of Nations. Abbe CIregoire, who had been charg- 
outy ol drafting a dcclaiaiion by the Convention, produced in tin: 
draft ol 21 articles, which was eventually rejected by the Con¬ 


ed witli the 
year 1795 a 
vcntiui^ 

1 Y^ ec h* ralion Paris.— Real codification was aimed at under the 
Declaration ol Paris in the \<ai li»56, which was signed by (heat Britain, 
France. * . 


Austria, Russia, Prussia, Sardinia and Turkey at the end of the 
Caiman War. It laid down four principles : 

U) Privateering is to be abolished ; 

L Uricrly : The Law of Nations. 5th Ed., p. Bo. 

2. Fcnwiik,Charles G. ; International Law, 1967 Ed. p. 105. 
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of war 2 - Neutral fla? Covers ene,n y goods with the exception of contraband 

>3) Neutral goods under enemy flag are not liable to capture except the 
conti a band ol war ; and 

(4^Blockadc, in order to be real and binding, must be effective. 

w>S ifiC ^ 0 , n , by individual . writers-^Rcal attempt at codification 
whorntw* kj 8 ? l , b Y a ? Austrian jurist, Alfons von Domin Petrushcvecz 

howfn a, , L , eip71 ? hl j. code . cnti “ td Kecis d'an code do droit i.Uo,national 

showing the possibility of codification of International Law. 

x-,, * n * 883 professor Francis Liebcr of the Columbia University Law School, 

W c Y °'h d i, a j ed LaWS of VW in a bod y of rules, which the United 

Stales on b ihc h F fid „ InSlrUCtl0ns for thc Government of Armies of the United 

ol an in.e h r C na y tim r ,al 8 Sd D e“-‘ ey ^ PUbU ' hcd at XcW York “ D ‘ aft °“dines 

d. U jli « - '"‘"“‘“-t r.w published U, Im 

o«de s izisirisr ^ hu -><» «*«»., t „. 

national U». "" 

In 1106 E. Duplcxis published his Code of International Law.* 

3S. ££%^'i£j%J5£ 

two important Conventions, in the form of a code. viz. R * produced 

(a) Convention for the Pacific Settlement of International Disputes, and 

(b) Convention with respect to thc Laws and Customs of War on Land. 

1 he conference was attended;-bv 26 nowrrs T, c *• 

marks in the codification of International Law. ' COn '™tions are land- 
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he Second Hague Conference of 1907 produced thirteen conventions, 
some of which arc codifications of parts of maritime law. They also dealt 
with regulations concerning warfare and neutrality in war on land and sea, the 
status of enemy merchantmen at the outbreak of hostilities, conversion of 
merchantmen into inen-of-war, bombardment by naval forces, and laying of 
automatic submarine contact mines. Three of the thirteen conventions were a 
reproduction of three corresponding conventions of the First Hague Peace 
Conference, these being convention for the pacific settlement of international 
disputes, that concerning laws and customs of war on land and that concerning 
the adaptation of the principles of the Geneva Convention to maritime war. 
The conference was attended W 44 independent sovereign States 

^declaration of Londo^tT— An attempt was made at the London Xaval 
Conference of 1909 to draw up agreed lists of goods lor contraband purposes. 
Its decisions were incorporated in the Declaration of London (1909;, I ut the 
Declaration did not come into force for want of ratification. I he impact of 
total war at first in I‘.»14 and then in 1939 reduc d the Declaration of London 
as devoid of any vestige of authority. 

In 1913 the Institute of International Law published its Manuel rfe 

la RUerre maritime. 


liiication by Regional Group*. —As a result of the composition of a 
committee of international jurists to carry on the Work ol Codification in 
furtherance of tlie aims of a conference of American States at Mexico in 
1901-02, tlie American Institute ol International Law, which was founded in 
1915, submitted a number ol codiiicatioii proposals to the American Con¬ 
ference in 1924. In 192b the American Conference adopted the following 

seven conventions on (il status of'aliens, pi duties of neutral States in the 
event of civil strife, (iii) treaties, \iu) diplomatic functionaries, ( v ; consular 
agents, maritime neutrality, and (vii asylum. 

^^Iic League of Nation9 he League of Nations look a keen interest 
in the codification ol International Law. 1 he Consultative Committee of 
Jurists set up by the Council ol the League in pursuance of Article 14 of the 
Covenant to prepare the constituent Statute of a Pcimancnt Court of Inter¬ 
national Justice adopted a resolution recommending the meeting of a Con¬ 
ference to carry on the work « 1 the 1 iist and Second Peace ( oiifctcnees at 

The Hague. Ii required the Conference to devote itself to the task of re¬ 

establishing the existing rules of the Law of Nations, particularly those 
affected hy the events of the war. In September 1924, me Council of the 
League on the recommendation of the fifth Assembly appointed a Committee 
of experts to report on the codification of International Law and to select 
topics ripe for codiiicatioii. In its report in 1927 tire Committee submitted 
the following topics as ut for codiiicaiion ;(l* Nationality ; (2) Territorial 
Waters ; 3) Responsibility of a State foi damage done in its territory to the 
person oi propci ty ol foreigners ; ^4) Diplomatic privileges and immunities; 
(:») Procedure of international conferences and procedure for the conclusion 
and (trailing of treaties ; (6; Piracy ; and (7; Lx ploi tali on of the products 
of the sea. 

In September, 1927, the Asseml ly examined the Comm it tee's report to 
the Council and the Council's observations thereon and convened a conference 
•u 1 lie Hague loi the purpose *4 coditving il, c law on the following three 
topics, vi-/., 

L Nationality ; 

2. 1 erritorial Waters • ami 
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3. Responsibility of a State for damages done on its territory to the 
person or property of foreigners. 

In pursuance of the above the first conference on the Progressive Codi¬ 
fication of International Law was held at The Hague from March 13 to April 
12,1 J30. It resolved itself into three committees for each of the three 
topics Asa result of the deliberations of the fust committee on Nationality 
the conference adopted : (a a convention concerning certain questions relating 
to the Conflict of Nationality Laws ; (b) a protocol relating to military 
obligations in certain cases of double nationality ; {C) a protocol relating to 
a Certain Case of Statelessness ; and (d) a special protocol concerning 
Statelessness. These conventions were subsequently ratified bv a number of 
States. No convention with regard to territorial waters could, however, be 
adopted by the committee entrusted with the task for want of agreement on 
the question of the width of territorial waters and the problem of a conti¬ 
guous zone adjacent thereto. Ihc Conference also could not reach agreement 
on State Responsibility, especially, with regard to treatment of resident aliens. 

\^ppenheim on the Hague Conferen ce of 1930.—Discussing the 
experience ami result of the Hague Conference of 1930, with a view to 

.S ?" 1 ," 8 ronfc, y a :', d ": c p, " spec,s "f codification, Oppenheim observes 
lwu the Conference, in the first instance, revealed clearly the difference 
between codification conceived as a systematisation and unification of agreed 
principles and codtficauon regarded as agreement on hitherto divergent views 
and practices. Its progress and results showed that different methods were 

ofTl.e ^Tl o C achlevcmcnl of e«her of the two purposes. Sccondlv, in view 
of the fact that international conferences arc governed by the rule of unanimity, 
there was a danger that attempts to reach agreement in the form of codified 
rules might result tn reducing the value of the rules eventually agreed upon 
for the reason that the issue might be unduly determined by the most persistent 

the cautKauiludi " ,Crc «>•"««■ thriven 

the cautious attitude of Governments, attempts at codilicationmightinma.lv 

cases reveal and emphasize differences in cases where agreement was hitherto 

supposed to exist, fourthly, ,t appeared that i„ so far as codification implied 

uniform regulation, ,, s scope was limited due 10 divcrsi.v of iinterests and 

the Coiifcrcnee showed*d'at even w!‘,h S', ” r " ndc , s 1 irkblc 

In the domain of the law of war also a number of conventions were 
drawn up under the auspices of the League. Article 171 of the Treaty of 
Versailles piohibitcd the use of asphyxiating, poisonous or other gascs^ml 
forbade its manufacture in Germany. An attempt was made at the Washington 
Conference of 1921-22 to arrive at an agreement upon a limitation of arina- 
mems, but the Conference wen, beyond lts primary task by drawing u » d , 
ot warfare restrict.ng the use of poi s „„„„ s gases and the mcihods of submarine 
warfare. It, labours ...this field should be classed as new legisla im "a " r 
than as a codification ol the existing law. latnci 

Rules. 1 ” thC yC3r 1923 “ CoromissioM of j uris,s Pfxluccd a Code of Air Warfare 

CouncU o 9 f 25 the n 'l^v, e , r ,e 0 I' S H a,C - SmC f at 3 spccial confe «' lcc convened bv the 
v^ouncil ot the League and signed a protocol prohibiting the use in war of 

by P Ui y c SwiSS (^ vernm U enr ‘ In r Ju,y 1929 al a conference convened 
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Charter and Codification. —Article 13 of the Charter of the 
United Nations gives ample scope for the codification of international Law. 




It reads : 

•*1. The General Assembly shall initiate studies and make recommenda¬ 
tions for the purpose of— 




A. Promoting international co-operation in ihe political, fie Id and enc<»u- 
iif the progressive development of International Law and its codification ; 


The International Law Comirission. —The International Law 
Commission ol the United Nations was set up by a resolution of the General 
Assembly, dated November 21, 1947, in order t«* implement Article 13(1) v ji) 
of the Charter, whereby the General Assembly is charged with the initiation 
of studies and the making • »f recommendations for the purpose of encouraging 
the progressive development of International Law and its codification. The acti¬ 
vities of the Commission arc.regulated by a statute annexed to the resolution. 

The Statute of the International Law Commission provides in Article 1 
that the Commission shall have for its object the promotion of the progressive 
development ol Inter national Law and its codification. It is concerned 
primarily with Public International Law, but is not precluded from entering 
upon ilic field ol Private International Law. 


Statute —'Flic Commission consists of fifteen members, wno, in accordance 
with Article 2, must l c pci sons of recognized competence in International Law. 
No two members ol the Commission arc to I c nationals ol the same State. The 
members "l the Commission arc elected by the General Assembly for a three- 
year term from a list of candidates nominated by the Governments of Memliers 
ol the United Nations. By a resolution adopted by the General Assembly at 
us tenth session in 1955, the icrn. of oil ice was, as from January l, 1957, 
changed to five years. (Art 3). 


Under Article IB, the Commission is charged with the task of surveying 
the whole field ol Intcrnati mal Law with a view to selecting topics for 
coddicaiion, having in mind existing drafts whether governmental or not. 

lien die Commission considers that the codification of a particular 
is necessary or desirable, it has to submit its recommendations to the 
General Assembly. Its drafts to the General Assembly arc to be in the form of 
at tides together with a commentary containing— 

(a) Adequate presentation of precedents and other relevant data, 
including treaties, judicial decisions and doctrine. 


(b) Conclusions relevant to— 

(i The extent of agreement on each point in the practice of States 
and in doctrine ; 


(ii) Divergencies and disagreements which exist, as well as 
arguments invoked in favour of one or another solution. 
(Art. 20). 

Under Article 24, the Commission is charged with the task of finding 

ways and means for making ll»c evidence ol customary International Law 

more readily available, such as the collection and publication of documents 

< "in erning Jjiate practice and of the decisions ol national and international 
courts on questions of International Law, s»nd has to make a report to the 
General Assembly on this matter. 

On November 21, 1947, the General Assembly directed the Goininision to 
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(a) formulate the principles of International Law recognized in the Charter of 
the Nuremberg Tribunal and in the judgment of the Tribunal, and (b) prepare 
a draft cr.de of offences against the peace and security of mankind, indicating 
clearly the place to be accorded to the principles mentioned in sub-paragraph 
(a) above. The Commission was also asked to prepare a draft declaration on the 
rights and duties of States and to study the desirability and possibility of 
establishing an international judicial organ for the trial of genocide and certain 
other crimes. 

Beginning in 1949, the Commission each year has held one session lasting 
from eight to eleven weeks. Since it began its work, the Commission prepared 
a draft declaration on the rights and duties of States ; formulated the princi¬ 
ples of international penal law recognized in the Charter and judgment of the 
Nuremberg Tribunal ; prepared a draft code of offences against the peace and 
security of mankind ; studied the question of defining aggression • expressed 
an opinion regarding the desirability and possibility of establishing an interna¬ 
tional judicial organ for the trial of persons charged with genocide and 
certain other crimes ; made recommendations on the problem of reservations 
to multilateral conventions ; prepared draft conventions on the elimination 
or reduction of future statelessness ; and submitted proposals concerning the 

rcadny n available'>}L. , i' S eV “' C " CC ,,f cust0,nar y international law more 

r .jl Ur , V . ey of "International Law and the selection of Topics for 
Codification.— Die Commission decided to give priority to the followimr 

t^:Scai: ,La "' 0f TrCalieS *^ ) Arbi,ral and l (ihjRegimc of 

Draft Declaration on Rights and Duties of States.-The Commission 
then entrusted itself to the task of preparing a draft Declaration .e • ,. 
and duties of States, taking as a basis of discussion he draft a T ■ r ‘ 8h,S 
the Rights and Duties of States presented by Manama *nd -'T" °" 

deration the other documents and drabs on\hc'subice^ U1 1° “T' 

declaration for being adopted and proclaimed by the General a 

standard of conduct an d Ilot as * svstcni 0 M.i. i A 4?, b y as a 

articles—-14 in number-declared four rights of States"^ ‘u^c ff* y t riou * 
dence; of jurisdiction over State territorv ; and, subiic^ u, . hr ^ ,ndcp ? n ’ 
International Law iccognizcs. over all Dcrsom .1.; 1 i . imm umtics 
and of ■'■dividual or collective self-defence against armed ‘auaek 1 ° CqUa “ ty: 

1 he dunes of State include the dutv of non *«acK. 

from fomenting civil strife in the territori of another r $Ste >, \° f rc f rain j n S 
conditions prevailing in Us territory do not menace internal c,isui »»g tha \ 

order, of refraining from resorting fo war, u™ng Uircat r peaCC a ? d 

territorial integrity or political independence of another St?J • agamSl , lhC 
manner inconsistent wit!. International Law a nd Order of v* . a,ly ° lhcr 
ary and conventional International Law „r «-ttlin * bltiln {- T custom- 
means and of treating all persons under its im-Urlirti g . d . ,s PUtcs by peaceful 

Sixth Legal Committee'of*^” *'" 1 *!' ‘heir comments. The 

No^ommen^h'as'bcer^ rece*i*vcd*s^ce*that r dat , ( ^ °™ ^ifi^^^n^Duties'of'state*. 

has taken place. The Draft Declaration still rem*’ ”° , furlhcr development 
to command general adoption. remains a dralt and has failed 

Formulation of the Nuremberg 

(June 5-July 29, 1950), the Commission f* r , n uSISP lcS ’“"r 1 lls sccond session 

rmulated a set of seven Principles of 
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International Law recognized in the Charter and in the judgment of the 
Nuremberg Tribunal. These arc : 

(1) Any person who commits an act which constitutes a crime under 
International Law is responsible therefor and liable to punishment. 

(2) The fact that internal law does not impose a penalty lor an act 
which constitutes a crime under International Law d<»cs not relieve ihe person 
who committed the act from responsibility under International Law. 

(3) The fact that a person who committed an act which constitutes a 
crime under International Law acted as Head oi State or responsible Govern¬ 
ment official does not relieve him from responsibility under International Law. 

(4) The fact that a person acted pursuant to order of his Government or 
of a superior docs not relieve him from responsibility under International Law, 
provided a moral choice was in fact possible to him. 

(5) Any person charged with a crime under International Law has the 
right to a fair trial on the facts and law. 

(6) The crimes hereinaftci set <»ut a»c punishable a* crimes under Inter¬ 
national Law : (a) Crimes against peace ; (l») War crimes; and (c) Crimes 
against humanity. 

(7 Complicity in the commission of a ci imr against peace, ,i war crime, 
or a crime against humanity as set forth in Principle (6) is crime under 
Intcruati'mal Law. 


I he Assembly at its 1950 session sent the Commission’s formulation to 
member-governments foi theii comment, flic Assembly requested the Com¬ 
mission in preparing .1 draft code o| ollcnces against the peace and security of 
mankind, to take account ol observations on the Nuremberg Principles made 
during the session or subsequently received from governments. 

Customary International Law.— At its second session the Commission 
reported that the widest possible distribution he made of publications relating 
to International Law issued by organs «*l the United Nations ; that the. Assem¬ 
bly might authorize the Secretariat to prepare and widely distribute eight 
groups of publications which would make the evidence of customary Interna¬ 
tional Law more readily available and that the Assembly might call to the 
mention of governments the desirability of their publishing digests of their 
d iplomalic correspondence. 


On the basis ot that icport, the Assembly at its sixth session noted with 
satisfaction that a repertoire relating to the interpretation of the Charter was 
already under way, and requested the Secretary-General to submit a icport as 
to possible publication of a United Nations juridical year book, a consolidated 
index to the League of Nations Treaty Scries, a supplementary list of treaty 
collections, and a repertoire of the practice of the Security Council. At its 
eleventh session, the Assembly authorized the Secretary-General t<> undertake 
lhc Publication (a) of a list of treaty collections, and (b) of a repertoire of the 
practice of the Security Council. A repertoire of the practice of the Security 
li'Ti* ' WaS Polished l‘*54, with supplements covering the year 

.>z-iJ3b. A list of treaty collections was published in November 1955. 


Reservations to Multilateral Co ventions. — l hc Commission recom- 
'1 / • preparing future conventions it was desirable that the organs 
!' 10 United Nations, specialised agencies and States might insert provisions 

• s " the admissibility or non-admissibility of reservations and as u> the effect 

to lip-- • - J - - 


" ,c attributed to them. The General Assembly on the 12 th January, 1952, 
cn ° rscci lJ,c Commission’* recommendation that provisions regarding reserva- 
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lions should be inserted in future conventions. It also recommended to all 
States that they be guided by ihc advisory opinion of the International Court 
of Justice in regard to the Genocide Convention. 

Definition of Aggression. —Although the Commission was at first 
averse to defining aggression at its third session held in Geneva from May 16 
to July 27, 1951, due to the difficulty of its enumeration, it decided on 
reconsideration to embody a general definition of aggression in the draft code 
of offences against the peace and security of mankind. It further included 
in the term “aggression’* any act of aggression, including ihc employment by 
the authority of a State, of armed force against another State for any purpose 
other than national or collective self-defence or in pursuance of a decision or 
recommendation by a competent organ of the United Nations. 

At its sixth session the Assembly discussed the subject and came to the 
conclusion that it was possible and desirable to define aggression by reference 
to the elements which constitute the crime. The Assembly's discussion at the 
seventh session revealed the complexity of the question, and many members 
challenged the practical value of a definition. The Assembly recognised that 
detailed study was called for on the forms of aggression ; the connection 
between a definition and the maintenance of peace ; the question of the place 
ol the definition on the Code of Offences against the peace and security of 
mankind ; and the effect of a definition on the work of United Nations organs. 

1 lie Assembly decided that all these problems should be studied by an expert 
group. At the 1952 session the Assembly decided to establish a fifteen-member 
Special Committee with a request that it should submit to the Assembly at the 
ninth session draft definitions of aggression or draft statements of the notion 
«*1 aggression. I'hc Committee considered the questions raised by the Assem¬ 
bly at its seventh session, and decided to transmit the several texts presented 
to it, which aimed at defining in one form or another, aggression, to the 
General Assembly and, for comments, to member .States. At the 1954 session 
ot the Assembly, the opinion was again divided as to the desirability of dofiii- 
ing aggression and with regard to the type of definition to be adopted. To 
coordinate the views expressed in the discussions, the General Assembly 
decided to establish another Special Committee consisting of nineteen 
members and requested it to report to the ccvcnth session of the Assembly 
scheduled to meet in 1956. In 1970, the Committee established a working 
group ol eight members, who reported to the Committee its assessment of the 
progress made during the 1970 session indicating the points of agreement and 
disagreement. At the 25th session the General Assembly took note of the ro- 
gress made by the Special Committee and of the common desire of its members 
to continue their work on the basis of the results achieved and to arrive at a 
draft definition. 

Dr ?f* ^° ie 0l ° ffences the Peace and Security of Man¬ 

kind .— 1 he Commission prepared a draft on this topic at its second session 
which was submitted to the Assembly at its 1950 session. The Assembly 
invited comments from member governments. 

At its third session in 1951, the Commission drafted a code limiting its 
scope to offences containing a poliiical element and endangering or disturbing 
the maintenance of international peace and security. The offences enumerated 
in the code were defined as “crimes under International Law.” The Commis¬ 
sion decided that only individuals should be punished for such crimes and 
that no provisions be made with inspect to crimes by abstract entities. 

The draft code included, among others, the following offences, viz., act 
of aggression, threat of aggression, preparation by the authorities of a State 
tor the employment of armed force against another State for any purpose other 
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than self-defence or in pursuance of a decision or recommendation by a 
competent organ of the United Nations ; incursion into the territory of a State 
from another State by armed bands acting for a political purpose ; acts by 
State authorities connected with fomenting civil strife or terrorist activities 
in another State ; annexation of a territory in violation of International Law ; 
genocide by authorities of a State or by private individuals, inhuman acts 
against the civilian population ; acts in violation of the laws of war, etc. 1 he 
Commission observed that the fact that.a person acted as head of a State, or 
as a responsible government official did not relieve him from responsibility. 
If a person acted pursuant to an order of his government or of a superior, he 
would be responsible only if a moral choice were in fact possible lor him. 

The Commission did not frame an instrument for implementing the code 
pending the establishment of an international criminal Court and left its appli¬ 
cation to national courts without prescribing a definite penalty for each offence. 

At its 1951 session the Assembly decided to postpone c >n side rat ion of the 
draft code until the 1952 session. The Commission, however, took up the 
matter again at its tifth session in 1953, and requested the special rapporteur 
to prepare a new report for submission at the sixth session. That report 
discussed the observations received from governments and proposed certain 
changes in the text previously adopted by the Commission. The Commission 
decided to modify its previous text in certain respects, by, inter alia , adding a 
new offence to the list of crimes, namely the intervention by the authorities 
of a state in the internal or external affairs of another slate by means of 
coercive measures. It also decided to omit the condition that inhuman acts 
against a civil population were crimes only when committed in connection 
with other offences defined in tin code. The rule regarding crimes committed 
under order by a superior was reworded to say that the perpetrator of such a 
crime would be responsible if, under the circumstances at the time, it was 
possible for him not to comply with the order. At its 1954 session, the 
General Assembly, considciing that the draft code raised problems closely 
related to that oi the definition of aggression, decided to postpone further 
Consideration of the draft code until the new special committee on the 
question of defining aggression had submitted its report. 

Regime of the High Seas.—At its third session the Commission defined 
fhe "continental shelf” as that part of the sra-bed contiguous to the coast, but 
outside the areas of marginal seas, where the depth of the superjacent waters 
admitted of the exploitation of natural resources of tlie sea-bed and sub-soil. 

I he coastal State might exercise control and jurisdiction for the purpose of 
exploiting the natural resources of the shelf but the legal status of the superja¬ 
cent waters and of the air space above might not be affected thereby. In 
particular there should be no substantial interference with navigation or 
fishing, though safely /ones might he established around installations construct¬ 
ed on the shelf. 

1 he Commission also considered various other topics falling within the 
regime*of the high seas like nationality of ships, penal jurisdiction in matters 
of collision, safety of life at sea, right of warships to approach foreign vessels 
suspected of piracy or the slave trade, submarine telegraph cables, hot pursuit, 
etc., and the rules framed by the special rapporteur were communicated to 
governments for their comments. 

At its seventh session, the Commission considered the report submitted 
by the rapporteur, and adopted 38 provisional articles concerning the regime 
*»I the high seas. These articles were circulated to governments for comment. 
After examining the comments by governments on the drafts previously 
prepared, the Commission at its eighth session in 1950 proposed to group 

8 
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lo-cU.c r systematically in a single report all the rules adopted by it in respect 
ot the high seas, the territorial sea, the continental shelf, contiguous zones, 
fisheries, and the protection of the living resources of the sea. 

• G c'‘ c va Conference on the Law of the Sea adopted four Conventions 

m 1953 viz.. Conventions on (I) the Territorial Sea and the Contiguous Zone, 
2 h and the Conservation of the Living Resources of 

the High Seas and (4) the Continental Shelf The Law of the Sea Conven¬ 
tions arc ot primary interest to the international community, though they arc 
concerned with special regimes. 7 

... The Convention on the Territorial Sea and the Contiguous Zone deals 
iv,th the baselines, from which the territorial sea is measured both in normal 
cases and in the cases of bays, roadsteads and islands. It contains a section 

anH ! r r ‘,| h T,** 1 ' 1 both of merchant vessels and warships, 

and it furthermore deltnes the right of control to be exercised by the coastal 
state ", the contiguous zone. The Convention docs notdncludc any provision 

Sid'S stdSd U ' C ,C "‘ l " rial sea ’ question no agreement 

whirh^eedom 'r^" T l , 1,C “* h Scas sc,s out «• g c, teral the conditions under 

* “ , pxercised. I, deals, inter alia, with 

at l access t, the high teas, nationality of ships, safety 

n.lmi.mb.Tl ,C e ' r U °'. CO " ,s " m - sl »vc-t.adi„g, piracy, hot pursuit, 
ca'blcs and 'pipelines." M ' J, ° aCl,VC a " d thc of submarine 

of thr^^SeT'"','" a ' ,d ,hc Gonservalion of the Living Resources 

oLccdur.. for tht^ M| UP a , r 5 S J. mC to ensure conservation which includes a 

1 ,ipMesl,y - 1 S1,ccial co,n:,lissi,m wl,osc dcc ‘- 

a. s, a ^^ thc «- 

In addition to the four conventions detailed above the conference 

meTt lC of°D,?p P uler!vh,X ,C o 01 0 f ri Si * n r aluru . concerning ,hc Compulsory Ssttle- 
Litcrna ional Com-, r ? .‘ ,rovul “ ,>r <',e compulsory jurisdiction of the 

nuelem 1,C tcs°« f , adol>lcd ni " c "solutions on the following subjects : 

materials' interna "r , SC3S ; P° 1Iuuon °f the high seas bv radioactive 

snr co,,ve i. , i° ,,s; c °T ration ,n 

relating to coastal lisl,cries rc"i m r f ? . ■ llfc 1 S|>CC,al siluall, ’ ,,s 

United Nations s,m F of historic waters ; convening of a second 

the "f th. Sea ; and a tribute to the 

I lie final Act of the conference was signed on April 29, 1958. 

the dcsTral?h. t v°r 1 ,J“ r isdiction._Thc Commission examined 
ucni.c^de^Id'crriain 13 i| 1S lln ’' *" " Uer " alional judicial organ for the trial of 
the es al li nrn. r ‘ C " m “ a * 1,5 s «°"d session. In 1950 it considered 
oncl disirable l u i i ,? 1 ' ■mernational criminal court as both possible 
International Corn. TjKT ^ “ C ° Url sc ‘ “P a * a of the 

At its lifth session the Asscinhlv sei un n 

nec' 8 m'tt* ^ 4 --* zaz* 
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The Committee made the following, among other, recommendations, riz 
the setting up of the court by means of a convention-rather than by a Geneial 
Assembly ^resolution—concluded under United Nations auspices by a conference 
called by Ihe General Assembly ; a permanent, rather than an j 
of ihe court which would function only when cases were submitted to it , 
composition of nine Judges of the court who should be ol recognised competence 
in "international Law, especially in international criminal law, they being 
cleetcd for L nfne year term by the States parties to the court s statute ; the 
court’s functions would be to judge crime under InleriLUicmal Law as nngI t 
be provided in conventions or special agreements among States parlies t the 
statute • conferring jurisdiction on the court by the conclusion among States 
tMirties 'toth^Ttatute of conventions to .ha, elf. c, relating to cases which 
might arise with respect to one or more groups ol crimes. 1 lie Committee 
finally recommended that the General Assembly might invite the conference 
„f States convoked for establishing the court to <lraw up at the same tune a 
protocol conferring jurisdiction on the court in respect ol the crime ol genocide. 

The report of the Coininilice together with the draft statute was sent to 
Governments for their comments and observations. 1 lie above draft was revised 
|,y the Committee on International Criminal Jurisdiction m p!>3 at a month is 
session at the United Nations Headquarters. Under the revised draft statute 
On Court will have jurisdiction to tr> individuals, “whether they are 
constitutionally rcspor.siblc rulers, public olhcials or private individuals 
accused of crimes generally *ccogni/cd by International I-aw. 

The nature of the c rimes was not sj>cli out in the new draft statute, and 
.1 definition was left to future international conventions to he ratified by 
individual States a s has heen the case with the G»nve ition on Genocide ol 
1948. 

Under the proposed statute the G-urt would have power to issue warrants 
of arrest, but the executions of any sentences the Court might impose, is 
left to future conventions on tlic matter. I he new draft statute also includes 
articles on nomination and election of Judges, procedure for tlie Court and 
provisions for clemency and parole. It proposes a bench made up ol 1 j Judges 
instead of nine as provided for in the Geneva draft. The Committee expressed 
ilie opinion that the Court should come into existence when a certain number 
of States —the exact numbci to be decided later-—has ratified the convention 
containing the statute and has conferred jurisdiction upon the Court. 

The report of the Committee, together with the draft statute, was 

communicated to governments for their obscr\ ations. I lie Assembly decided 

lo set up a new Committee consisting of seventeen members, which met at the 
United Nations Headquarters in the summer of 1953. The Committee decided 
that the best method of establishing an international criminal court would he 
by mean* of a convention prepared 1} an international diplomatic conference 
convened undo the auspices of the United Nations, and that the Court should 
not come into existence until jurisdiction had been conferred on it by a certain^ 
number of Stales and until a certain number of States bad lalifted the conven¬ 
tion containing the statute of the Court. The Committee also made a numj c.i 
of changes in the 1951 draft statute, increased the numl cr of methods by N ' hich 
jurisdiction might he generally conferred on the Court by states, gave a lxillcr 
definition of the effect of conferment of jurisdiction, deleted a rcquimncn 
that the General Assembly should approve the conferment of jurisdiction, anu 
inserted a provision on the withdrawal of jurisdiction. I he rcpoit “ 

Committee was placed before the Assembly at its 1954 session, » 

considering the connection between the question of defining- aggicssion 

draft code of offences against the peace and security of mankind ana me 
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question of an international criminal jurisdiction, decided to nostoonr 
consideration of the latter until it had taken up the report of the I956 snedal 

offences *g"**° n a " d until »* had again taken up the draft code ol 

ff CCS against the peace and security of mankind. At the 1957 session the 

r;eZ^:r !idt “ ,lon ri ii ** the 

^^^ty^”ZS^r° nUdthC draft COde ° foffCnCC s against thS 

S&SS& 

Treatm^nt^Offi!^ Nmio ^ s . po^ccss on the Prevention of Crime and the 

Sr. 95 T 7 he EC °' Wmi; ZSSjfcX approved STSSAtSSi 
Prevemtn S ofTuvenile f D=lit t Gon « r «“ h A as a **° Published a study entitled “Th- 

i'XsjlrF'n 1 S-CeS 

.isatss. “i?sa/wa 

its first session nationality 'inc 1 udh'r' 11 a ~ P '* = Gomm . i “ ion selccted al 

The subject related to Jo proUems J *,"*** as » topic for codification, 
and the elimination of statelessnetT a. na <'o»aluy of married women 

was asked by the Economic and S • )r' ,tS 8 ? SSlon In l 95 0, the Commission 
the nationality of married women ? ?T \ Cl1 to tlrafl a convention regarding 
been recommended by th« Coi^uV b ° dy i! nS ccrU,n P rin ciples which had 
Pies being (a) thaT Vhe* rfSSd TT2? 

nationality, and that m-itko- . distinction based on sex as regards 
the nationality of cither spouse \ 'Xafr^f nor ils dissolution should affect 
of married persons was submitted to °n * c ? li y c,mon on lhc nationality 
1952, which however decided that rhe*^ C .° mm ! sslon at its fourth session in 
women could not suitably be conudT ^i 511 ? 11 of t,lc nationality of married 
text, and as an integral pan byi ! sc P ara ^ly but only in the con- 

sion therefore did not take further sJl” C S ^ b . ,cct of nationality. The Commis- 
In pursuance of , K ,l W|th rcs P fi ct to the draft. 

Commission at its fifth scsslon^n " 1 l,lc Ec l mo,nic and Social Council, the 
of statelessness, si*. a draft convent l , Wo . draf ^ the elimination 
ness, which were transmitted to * n r c * lmin ation °f future stateless- 
tions aimed at facilitating the atvmU!^T Cnt r com f ,lcnt - Thc draft conven- 
birth within its borders and at avoid* 011 1 1C | nallon ality of a country by 

another nationality was acquired At .k^ihr? loss of nationality except when 
a majority of representatives expressed ilJ J ^. scss|OU of thc General Assembly, 
for immediate consideration of ihc , °P ,n «'*n that thc time was not ripe 

the position of member States with S ance lbc draft conventions, and that 
sufficiently ascertained. The Assemble respccl *°. lhe drafts had not yet been 
conference of plenipotentiaries should ^ pressc d lls drsire that an international 
for the reduction or elimination of f„, conv encd to conclude a convention 
States had communicated to the Secret > s,alcl i CSsness as soon as at least 20 
ate in such a conference. y-Gcncral their willingness to cooper- 

lu I 959 an International Confer 

Geneva, and subsequently in New Yorkvrh^r , Plenipotentiaries was held at 
on the Reduction of Statelessness was a Hmt ,c United Nations Convention 
vention required both jus sanguinis and ° n Aue V sl 30 » 1961. The Con- 

1 cou ntries to grant nationality 
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under certain circumstances to persons who would otherwise he stateless; “and 
special provisions were adopted for persons who might lose their nationality 
by reason of a change in personal status. ,fl 

Arbitral Procedure.—At its first session in 1949, the Commission select¬ 
ed Arbitral Procedure as a topic for codification. On the basis of reports 
submitted by a special rapporteur the matter was discussed at the second, 
fourth and fifth sessions <>f the Commission. The Commission at its fourth 
session approved a Draft on Arbitral Procedure, which was submitted to 
governments for comment. The Commission at its fifth session made some 
alterations in the draft in the light of replies received from governments. The 
General Assembly at its 1953 session decided to ransmit the draft to member 
States for their comments. The Assembly took up the question again at its 
1955 session and decided to refer back the draft to the International Law 
Commission, and to invite the Commission to consider the comments of 
governments and the discussion in the Sixth (Legal) Committee in so far as they 
might contribute further to the value of the draft. The Commission was 
asked to report on the matter at the 1958 session of the Assembly. At the 
1958 session the Commission prepared a model set of rules and submitted them 
to the General Assembly which, on November 14, 1958, decided to bring them 
to the attention of the member States for use in drawing up treaties of arbitra¬ 
tion. The Assembly also asked the governments f«>r their comments. 

Vienna Convention on Diplomatic Relations, 1961.—The General 
Assembly resolution adopted on December 7, 1959, inter alia decided that an 
international conference of plenipotentiaries shall he convoked to consider the 
question of diplomatic intercourse and immunities and to embody the results 
of its work in an international convention, together with such ancillary docu¬ 
ments as may be necessary and requested the Secretary-General to convoke the 
conference at Vienna not later than the spring of 1961. The Conference accord¬ 
ingly met in Vienna, Austria, from March 2 to April 14, 1961, in which 81 
States participated. The Vienna Convention on Diplomatic Relations was 
signed on April 18, 1961. 

The Convention on Diplomatic Relations consist of a preamble and fifty - 
three articles. It divides itsei! into four parts. The first part consisting of the 
first nineteen articles deals with problems of diplomatic relations in general— 
defines the terms used in the Convention such as head of the mission, members 
of the diplomatic staff, etc., deals with the appointment of the staff of the 
mission, appointment of nationals of the receiving State and the size of the 
mission, and with the question of declaring the head of the mission or any 
member of tlie stair of the mission persona non grata. The second part comprises 
articles 20 to 28 and deals with well established privileges and immunities 
accorded to the premises of the mission and to its archives, such as inviol¬ 
ability (which includes means of transport of the mission), exemption from 
all national, regional or municipal clues and taxes, freedom of movement, 
freedom of communication, etc. The third part comprising articles 29 to 36 
specifics the privileges and immunities, etc., to be enjoyed by a diplomatic 
agent such as personal inviolability, inviolablity of residence and property, 
immunity from civil, administrative and criminal jurisdiction, exemption from 
social security regulations, taxation and customs duties, etc. The last pan of 
the Convention comprising articles 48 to 53 contains final provisions on sig¬ 
nature, accession, ratification, entry into force of the Convention, etc. 

Besides the Convention on Diplomatic Relations, the Conference adopted 
an Optional Protocol Concerning Acquisition of Nationality and an Optional 

l. U N. Yeai Book, 1961. p. 553 ; Charles G. Fenwick: International Law, 1967, p. 314. 



*>2 CODIFICATION OF THE LAW OF NATIONS 

Protocol Concerning the Compulsory Settlement of Disputes. The Conference 
a [i° adopted, amongst others, two important resolutions. The first resolution 
a hnned the importance of the subject of special missions and recommended 
Tntlr?, ? , Asse ' nb, y ? f . ,he United Nations that it refer the subject to the 
t on on rant 1 9° lnil » sslo " f ot further study in the light of the Conven- 
*‘° t ? ° H ?.fc at,C Rela,1 ° f nS . adn P ,cd ^ ,he Conference. The second resolution 
Z wi- . ° n -° f "i vi1 Claims ” commended that the sending State 
civil claims of . , "* mu ? ,,y . of me "? b . ers of its diplomatic mission in respect of 
„o C d n ,L r SOMS 111 th r e ',' ece ‘ vi,> ' State this can be done without 

the functions of the mission and that, wh n 
1 waived, the sending Mate should use its best endeavours to 
hun o aljout a just settlement of the claims. 

lopmJt h of ?hr a g - cat , St , ridc in lhe ficld of codification and deve- 

S sub erVw h 1 , 'kT' 0,,al aW on diplomatic intercourse and im.nu- 

tional' law i by bilaLal arr^emenj'" rC?U ' a ’ Cd by CU * t0mary i,,ter " a - 

liHiliipItpHgi 

criminal jurisdiction. ^ ‘ rourt and t,ic, r amenability to 

for codi&^'t,^^ Treaties The topic was selected 

The Draft Articles „ , f , . lh ? l,ltcr, »«»‘*nal Law Commission. 

tional I aw Commission to the Crnr *. Ci V ,CS W 1 C . IC P rc * c «‘tcd by the Interna- 

Assembly referred as the basic DroD<lLw!r CmL, y -f" 1 ? 66, and the Gcncral 
tional conference of “^‘derat on to .he interna- 

with all aspects of the ireaty and also Uid V art, ? ,c * dealt exhaustively 
doctrine of rebus sic stantibus and that of « d< ru . lcs Wllh #rc S ard to the 
with a peremptory norm of general intern^tionankw'! 12,1 lrCali<5S conl,icl,n « 

from April 9 to .\lay*22?* 1 969'^t which' 1 !° f Trca,ics held in Vienna 
the Vienna Convention on the Law of Treat W - cr ? lc P/<** mcd . adopted 
ing such topics as the conclusion and ent v u ZT''?? ° f ? 5 arlicks C ? VCr ‘ 
application and interpretation an d in v J;,r, 1 f f °f treaties, reservations, 

of the Convention for Signature .a ul ratified Y l f nn,nat, .° n - Th c opening 
years of work on the subject iv i 1 ,cal . ,on t was the culmination of twenty 
oral Assembly and the*^ Commission, the Gen- 
treaties now provide most of thr i«.«. /l r C1 lC ? ,ls ^ ,,st scssl °n in i960. As 
and as the customary" Uc . rnalio " aI Nations, 
jeet to dispute, the clarification of those rule?,^ (rc ^ ucml X “"dear and sub- 
tion to thc object laid down in the United n! ; a convention is a contribu¬ 
tions under which justice and respect for ih i y (,, ! arlC1 ' “ lo establish condi- 
can be maintained. * P f r thc “Wigau«ms arising from treaties 

The Vienna Convention on the I aw • . 

ment of infrastructure that has been worked oi.tt^tvf * S 1 lC first csscntial elc- 

The^prevdous*' , codificaiion , t r r S c^?es* < il^ , four^conve'ntio^*^ dl< ^'?*'°''* t 

Sea. the Vienna Convention on Di pIoma , ic R elations> ^ ^ 
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on Consular Relations and the Convention on the Reduction of Statelessness, 
did not, despite their intrinsic importance, grapple with the fundamentals of 
constructing a world legal order. 1 

Printing of the Documents of International Law Commission — 

The Assembly at its 1955 session adopted a resolution requesting the sec¬ 
retary-General to arrange as soon as possible for the printing o the documents 
of the Commission. The studies, special reports, principal draft resolutions 
and amendments of the first seven sessions were to he printed m their ougina 
languages ; and the summary records of the first seven sessions were f. be 
printed in English. The documents future sessions were to be printed in 
English, French and Spanish. 

Universal Declaration of Human Rights.—In 194 '• the United Nations 
proclaimed the first international statement of the Rights of Man, the 
Universal Declaration of Human Rights. On April 6, 19 >0, the Human 
Rights Commission approved the principle of the protection I>y law ol every 
one’s right and its incoiponuion in an international convention. 

Other Conventions.—The General Assembly unanimously affirmed on 
the 11th December, 1946, genocide—the killing of a group ol human beings— 
as a crime under International Law which the civilized world condemns. 
It unanimously adopted on the 9th December, 1948, the Convention on Geno¬ 
cide, which makes the international crime of acts aimed at dcstroyinga 
national, ethnical or racial group as such punishable whether those responsible 
are rulers of States, public officials or private individuals. Five kinds of acts, 
aimed at destroying “a national, ethnical, racial or religious group as such 
are punishable as genocide : killing members ol a group, causing them serious 
bodily or mental harm, deliberately inflicting conditions on the group to bring 
about its physical destruction, imposing measures lo prevent births witlun the 
group, and forcibly transferring children from ii to another group. Not only 
genocide itself hut also conspiracy or incitement to commit it, as well as 
attempts i<> commit genocide and complicity in the crime, arc punishable 
under the convention. Whether they are constitutionally responsible rulers, 
public officials, or private individuals, those guilty of genocide shall be punish¬ 
ed, according to the convention. The convention came into force on ti e 12ui 
January, 1951. Fiftyninc States had ratified the convention by January, 1959. 

A draft convention on freedom of information and international trans¬ 
mission of news has also been drawn up, and is being discussed by die Social 
Committee of the General Assembly. An expert group under United Nations 
auspices has prepared a draft code of ethics. 

The various United Nations bodies are also at woik on world social 
problems, which include forced labour, sla\ciy, the protection of trade union 
rights, population studies, etc. 

In July, 1951, a Convention on the Status of Refugees was adopted undei 
United Nations auspices which is a most comprehensive charter ever written 


uispic* 

<m the rights of refugees. 



1 icatics, 1969, arc, in effect, treaties which add to the .l>"dy ol • 

conduct regulated by law. The United Nations work on t icsc coi \ei 

1. Op. cit. Richard D. Kearney & Kohen E. D.dton : lbc 1 reaiy ou lrcatics, AJ1L. 

61. IU70), 49j. 



04 


CODIFICATION OF THE LAW OF NATIONS 


and on the others yet to be completed such as those on human rights freedom 

co,ii 6 is::i iras^^ss ,h a ^ i r ationai , Law 

C*, £~r„t d the f S on 

sale of goods, international ^ °" f ° Ur P norit y to P ics : international 

and international legislation or^ipplng. 1 " " 3 " 0 " 31 commercial arbitration 

Missions and the Op?ional A protMoi alS ° ado P ,cd ' ,lc Convention on Special 
Disputes arising uX "he (wSoTTlTk Sc ‘.‘ Iement of 

rules of law applying to form*; a ’ a-\ arlic ! c Convention sets out 

titan through embassies and consulate^ d,plomacy carricd out b y means, other 

tional Law concc^ningVricndly RcUHons^nTr^ rinci P lcs of c Intema ' 
"■ect m the first half of 1970 tn ' d . c °-°P^ation an.ong States to 
The Tokvn ‘ WOrk on a draft ° f *cvcn principles, 

board Aircraft, 1963, thc Haimc Cnnl- 'r " d r Cr 'r " “ ,her Acts committed on 
Seizure of Aircraft, 1970 ancf th \i cn ,on f or 'he Suppression of Unlawful 
ol' Unlawful Acts against’ ?hef°!l Suppression 
landmarks in the legal compaign min« K" A l ' ,ailon . 1971, arc important 
General Assembly bv its rcsSuSIn S , , hljack * l JS s - The United Nations 
upon States to provide*for °a Novcmbcr 25, 1970, called 
perpetrate such acts, in a mannr ‘ and P unishm cnt of persons who 
enmes. It called on States to ensure | ^ , f u, ^ n . su,a ^ with the gravity of those 
effective legal measures against hiiackin-- , r^!- .| la,l . onaI .legislation provided 
them to ensure prosecution of hiial'lrr. 3 °, C,XI aircraft in flight ; urged 
of the International Civil Aviati™ O 5 * ,M urgcd ful1 su PPort for the efforts 
Convention to make unlawful scivnr^ IS V? ,zau ?" lo Prepare and implement a 
Thc rC ot a,rcrafl a punishable offence. 

oi nuclear weapons and*othcr ? n ,kc Prohibition of thc emplacement 

the ocean floor and i„ ,h c ‘S/"**** d ? slrucli o |1 0,1 the seabed and 

Assembly on December 7 1970 ‘nd t l ^ cr £ f ado P lcd by the U. N. General 
Bacteriological and other Toxii * he Convention on the Prohibition of 
Assembly in April 1972 constitute'. adop,cd b Y the U. N. 26th General 
relating to general disarmament. ^ * %C Slcps on codification of the law 

cnee on Codification ofYgS) « also dlcTro/ lhc , failurc of ,hc Hague Confer- 
various sessions of thc International llwcS?'* nalUrC of di ^ussions in thc 
achieve any success thc task of codtfi^ n ? ,SS, °" rcvcals thal *n order to 
ments or by their delegates. S s hol ,K- n0t bc Undcrlake n by govern- 
mdividual basis. In such conferences^^thc d,,^ f W ° rk be done on a purely 
fundamental rules and principles of Internatfnnfl ? arC apt to differ on th ^ 
the question from thc practice of their own S. , LaW becausc they look on 
inhabitants of those countries and the reouirAm/^V \ hc . aspir ations of thc 
ments. Their efforts are bound to be direrirH . S ° f lhc,r res P ccliv c govern- 
Intcrnational Lawj^ they ought t„ h r i \°< a S recin S on thc rules of 
appropriate to theij^sent day requirement!* -'I a \? C r U , lcs wh >ch would be 
the icquircments governments arc So ’di^ l « de,c g alcs will find that 

' ersined, so contrary, that 
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agreement is impossible.” 1 The efforts should mainly be confined to the 
task of ascertaining and formulating or declaring the existing rules of Interna¬ 
tional Law. 

The United Nations Charier lays down as one of the aims of the Organiz¬ 
ation the establishment of “conditions under which justice and respect for 
the obligations arising from treaties and other sources of International Law 
can be maintained.” A number of United Nations bodies arc concerned with 
International Law. The International Court of Justice interprets it in parti¬ 
cular cases. The International Law Commission codifies and develops it, and 
special bodies such as the Committee on Principles of International Law 
concerning Friendly Relations and Co-operation among States and the Commit¬ 
tee on Defining Aggression deal with particular aspects. 1 


w 


CHAPTER VI 

RELATION BETWEEN INTERNATIONAL L \W AND AUU 

MUNICIPAL LAW 


I. Conflict between International Law and Municipal Law. — 

before, entering on a study of the fundamentals of International Law, ii is 
necessary to study, in brief, the relationship between International Law and 
Municipal, State or National Law/Qnrrrnfflmnal Law has exhaustively been 
defined in an earlier chapter. J vVcliavc seen that it governs the relations of 
sovereign independent States inter se and “constitutes a legal system the rules 
«>1 which it i«, incumbent upon all States to observe.*' (^Municipal law, State 
law or national law is the law of a Slate or a country and in that respect is 
opposed to International Law, whi« h, as slid above, consists of rules which 
civilized States consider as binding upon them in their mutual relations. 
Ke.lsen observes that national law regulates the behaviour of individuals) 
International Law the behaviour of States or, as it is put, whereas national 
law is concerned with the ‘'internal” relations, the so-called “domestic affairs” 
ol the State, International Law is concerned with the “external” relations of 
the State, its “foreign affairs.** 1 Municipal law is the law of the sovereign 
over individuals subject to the sovereign rule. International Law is not law 
above but between States and is, therefore, weaker than Municipal Law. 

1 he importance ol the distinction l»ctwecn International Law and .State 
Law cannot be overrated. The ir rel ationship no doubt raises problems of 
great complexity. Numerous qQcstions^err^ttp^ might -ncCcssTlate the 
setting of limits between International Law and Municipal Law. To what 
extent the national courts arc l>ound by the rules of International Law when 
the latter arc or arc not in conflict with Municipal Law ? How far arc treaty 
"hhgations finding on national courts? Arc the national ollicials deriving 
then authority Irom Municipal Law hound to execute international obligations 
even though contrary to State Law ? Would the national courts apply the treaty 
or the conflicting State law ? A solution of this seeming inconsistency 
necessitates a study of juristic theories and the practice of States. 

2. Juristic Theories.—A lot of literature has developed on the question 
as to whether International Law and Municipal Law or the various national 
laws can he said to form a unity being manifestations of a single conception 
ol law or whether International Law constitutes an independent system of law 

!; Hu P* •* International Law. Tin- Collected Papers, 

“ Anruvc^iy bruckun. ' Jtk/ i 

Kut»c* Pciuctpfed ol Inicrnaiion.il Law, p^. 
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essentially different from the Municipal Law. The former theory is called 
monistic and the latter dualistic. 

Monistic Theory.—The monistic theory maintains that the subjects of 
two systems of law, mz. , International Law and Municipal Law are essentially 
one, inasmuch as the former regulates the conduct of States, while the latter 
of individuals. According to this view law is essentially a command binding 
upon the subjects of the law independent of their will, which in one case is 
the .Mates and in the other individuals. Ac cording to it International Law 
and Municipal Law arc two phases of one and the same thing. The former 
although directly addressed to the States as corporate bodies is as well 
applicable to individuals, for States arc only groups of individuals. The 
adherents to this theory further maintain that the origins and sources of the 
a, t c f scn ,! ia . n y \ he t»«h spheres of law simultaneously regulate 

c mm > 1* °i. l, ; di y I * d !i a S u and th . e lWo s y slems arc their essence groups of 
kZ f S r W llC \r >,nd the subjects 0 f the law independently of their will. 

su >I . lhe V, , en r a Sch,N3l) h " lds ,hat *•>« *» unity of law between 
tic 1 ‘it . aWa " In I ,crnatIO J ,al Lawa " d ..view contrary to that violates 
•IdX l’ 1 J™ lernal,onal Law. Duguit carried a si -p further and 

ncmhers nfV., ^ Th I, " crnal ""‘ al Law were no, States but the individual 
Mu l l ! "' T hc m°n,sue theory asserts that International Law and 
uni v of t hr L "1 "r hC f"‘ C fu ndamc..tal nature, and arise from the same 

Bulletin svsi«-m« B C r C< ° hcU y* | nani ^stations of a single conception of law. 
bright and lhe,f ” r,8,n a <hi « her law ’ >'-" d <= d "" •'>«= Principles 

subiects'oA'ineriiatimf.l'o' 5 , vicw . < ? e,l y an Y css cntial difference between the 
indh idua 1 ?' and m "!' lclpal Iaw - 1" I "Jib cases, tl.cy observe, it is 

ike r " h ° a ,' C 1 rc ' ula,cd b >- «>"• I™. According to Hans Kclscn, 

o wi „ ntai; aW 15 a rci »“ ,a, ion of human.conduct and it is men 
XTntaim d that '^ImcmaX.al Law “‘ hC rcs ‘* , " s 1 il ’' ,l “ U ' S -der. I, is also 
and that far from being esscntialK diff, , ', v,ll "' ul c ".' "landing aull.ority, 
regarded as a part of t'fcc ,,,U '“ C " ,al 

.KlvocaJedlymXrJlwrSrrM^iit'T'H 0 •• ,f,Cr "' C P* W,,rld War a " d iS 

writings of litnilc I)urltiw»; ‘ 1 llrfs 1,s most direct antecedents in the 

Krabbe, &£?*£££&. "“»* “»***"" »*««* 

International Law ancUf Multiclpal 15 La\ ■ dualist vic '*’ lllc systems of 
the extent to which rules of the one are V . are scpa,alc a,ui self-contained to 
the other system.”* “The two arc separate V* 0111 * reccived ! ,,l ° 

in part, from different sources, compr IbXdlfrX , ega ! normS > c 1 m "b’*"g. 
application to different objects ” OpDcnlu ' 5 dlffcrent subjects, and having 
view the law of nations and thcMunirtH ,° b I SerVCS f th ?‘ accordi "S to tllis 
essentially different from each other In La '. V of the sevcral States are 

their sources. The sources of Municipal I I j “ pUce ._‘ l «=y differ as regards 
boundaries of the State coneen.ed and o , 7 CUS '° m « rOWn up wi,hin ,he 
sources of International Law are cuso. Ulu,es CMaclcd 'herein, while the 
Nations and law making treaties 1on c ] XT’ W '.’ " P "? thin thc Fa,nily of 
place, Municipal Law regulates relation ^cen lheT^"^ ,I>C 
sway of a State or between thc individuals a^d the si,, u,,dc . r th, i 

Law regulates relations between the mcmber-Statcs of*e"^milyoT"^^.^ 

1 . St liwar/enbergcr : A Manual of Inicrnaiionnl Law, p. 19. 
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Lastly, there is a difference with regard to the substance of the law 
inasmuch as Municipal Law is a law of a sovereign over individuals while 
International Law is a law between sovereign States, which is arrived at by 
agreement among them. The latter is, therefore, a weak law. In Municipal 
Law individual citizens are subjected by the power of the State ; but there 
is no central executive authority to compel observance of its norms in Interna¬ 
tional Law.^/ 

The dualists, therefore, maintain that International Law can never 
operate as the law of the land unless adopted by municipal custom or statutory 
enactment. A treaty cannot be executed so as to be binding upon persons 
and corporations unless enabling legislation has been passed to make its 
provisions effective^ 

The dualistic theory has mainly been advocated by Triepcl (German), 
Anzilotti (Italian) and Oppenhcim. Heinrich Pricpel referring to the two 
fundamental differences between the two systems observes that the subjects of 
State law arc individuals, while the subjects ol into national Law arc 
Stales solely and exclusively and their juridical origins arc different inasmuch 
as the source of State Law is the will of the State itself, ihc source of Interna¬ 
tional Law is the “common will” ( vcreinbarung ) ol the States*/ 

As to the first observation of Triepcl wc have seen that indiviatials arc 
today, in a certain measure, subjects of International Law anil they have rights 
in their own capacity and not derivatively through the State of which they 
are nationals. As to the second observation the statement begs the very 
question as to when the common will of States can become decisive. 

Judge Anzilotti distinguished International Law from State Law by 
observing that the State Law is conditioned by the principle that State 
legislation is obligatory while International Law is conditioned by the principle 
pacta sunt serranda , i. e. t agicements between States arc to be respected. The 
main defect is that the norm pacta sunt seroanda is only a partial explanation of 
i lie governing principle of International Lawf 

The conversion ol a rule of International Law into municipal law (some¬ 
times called “reception” or “incorporation* by |>ositivists) is treated by the 
learned Judge as a formal and substantive transformation of International Law 
into municipal law, the two “orders” thus remaining “separate”. ^ 

Dr. Ross’holding that the dualistic construction must be regarded as the 
correct one observes ilia t “national law is not derived from International Law. 
International Law and National Laws arc independent systems. Their inter¬ 
connection lies partly in the demands. International Law makes on National 
Law, partly in references to one another.*^ 

The dualistic theory has been criticised by the advocates of monistic 
theory on the grounds that there is unity in the science of law and both 
International Law and Municipal Law arc essentially the same, regulating 
the conduct of individuals in two different ways. They further observe that 
both tiie phases of law, viz., International Law and Municipal Law originate 
irom a higher law—divine law—which is based on, the principles of natural 
right and wrong or the principle of justice in the widest sense.*/' 

Pluralistic Theory according to Kelsen. -Kclsen calls the above two 
theories as the Monistic and Pluralistic theories. He does not prefer the 


I. Alf Rosi • A Text-Book of International I-aw, p. 63- 
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word ‘dualisin’ as it takes into account the existence of numerous legal orders, 
since International Law itself establishes a relation between its norms and the 
norms of the different national legal orders. According to him, the pluralis¬ 
tic theory is in contradiction to positive law, provided International Law is 
considered to be a valid legal order. And yet, he remarks, the representatives 
of this theory accept International Law as positive law. But the plural J stic 
view is untenable, he observes, also on logical grounds. International Law 
and natioual law cannot be different and mutually independent systems of 
norms if the norms of both systems arc considered to be valid for the same 
space and at the same lime. It is logically not possible to assume that 
simultaneously valid norms belong to different, mutually independent 
systems.!^ 


Kclsen rejects the pluralistic view on tiie ground of difference in subject- 
matter between international and national law, for he says that every domestic 
affair of a State can be made the subject-matter of an international agreement 
and so be transformed into a foreign affair, and he cites the instance of the 
relation between employers and employees, which although a domestic affair 
l n ffairL^ lh th ® COndus,on of a treai V with other States become a foreign 

(.kclsen also repels the view that International Law and national law are 
not parts (A one normative system, because they can, and in fact do, contradict 
each other. He observes that the conflict between an established norm of 
International Law and one of national law is a conflict between a higher and 
a lower norm. • SuC i‘ CO , nfl,Cls occur within the national legal order without 
the unity of this order thereby being endangered. A so-called ‘unconstitu- 
tional State is a typical example. That a statute is ‘unconstitutional’docs 
not mean that it is null and void ab initio. It means only that if a competent 
court asccvtains that a statute is not in conformity with certain provisions of 
the constitution the statute may be annulled either only for the concrete case 
? r [ 'rl\ r poj,s, . l . )1 ^. cas f s Hence as long as it is not annulled there exists no 

thc constitution and the so-called unconstitu- 
tional statute. Accordingly the framing of a norm violating a higher norm may 

bc * Wh , 1Ch lhG ? C8 . al ordcr attaches a sanction but the norm itself 

7- y he,wrrn as ,^ as 11 IS not annulled. This is the case in the relation- 
«l/Snlat^on^^>f * and . national law?) A norm that is enacted in 

rll L/r J ln tcrnational Law regains valid even according to 

general Int Tnational Law. General International Law docs not provide any 

ofTnSmat f nall ° nal arC ‘^gal’ the Stand- 

p{ *KlUhiS t KT^^ 1 i L T ) Can bc abolishcd - Such a procedure maybe 
established by particular International Law or by National LaW^ 

. Tr a n sform a tion Theory.—Besides the above two theories, Strake 
Adontinm^ThporiM rnn< ^ lhcr theories, ««., thc Transformation and Specific 
municipal spLre^the"I-rna.iona, Law within thc 

dual/Of the rules set Zt | n th ' externum to .nd.v.- 

not merely a formal but a substantial requirement ” ''l/ord^mbc’ so 
applied such rules must undergo a nroresn nf c a II; [^ Cr b 

1 "“’ CS3t?3i“ rs 

1: 


PRACTICE OF STATES-OREAT BRITAIN 


r>9 

transformation theory, cannot find place in the National or Municipal Law 
unless the latter allows its machinery to be used for that purpose. An example 
of the transformation of international treaty into national legislation is 
furnished by extradition treaties made by Great Britain?) In English law 
there is no power to surrender fugitive criminals in extradition proceedings to 
a foreign country without express statutory authority. Such authority is given 
by Orders-in-Council made under the Extradition Act and relates only to 
offences therein specified. Similarly, other treaties and conventions also 
require national legislation for their enforcementA ^ 


This theory is fallacious in several respects. In the first place, its premise 
that International Law and Municipal Law arc two distinct systems is 
incorrect. In the second place, the second premise that International Law 
binds States only, whereas Municipal Law applies to individuals is also 
incorrect for the reasons stated al>ovc. In the third place, the theory regards 
the transformation of treaties into national law tor their enforcement. This 
is not true in all cases for the practice of transforming treaties into national 
legislation is not uniform in all the countries. And this is certainly not true 
in the case of law-making treaties. Some treaties are self-operating and do 
not require transformation^ As regards treaties requiring legislative action 
for their implementation, ft cannot be termed as transformation unless we 
regard implementation as transformation^) f urther, as Kclsen observes, “if a 
treaty imposes upon a State an obligation which can be fulfilled only by a 
legislative act, this act is...no transformation of international into national 
law undertaken for the purpose of making the application ..f the treaty possible, 
but the .direct application of tin: treaty by the competent organ.^ 

Delegation Theory.—According to this theory there is the delegation 
of a right to every State to decide for itself when the provisions of a treats* or 
convention are to come into force and in what manner they are to he embod¬ 
ied in Suite law. There is no need of transformation of a treaty into national 
law, hut the act is merely an extension of one single act. The delegation 
theory is incomplete for it docs not satisfactorily meet the main agreement of 
the transformation theory. It assumes the primacy of international legal 
order, hut tails to explain the relations existing between municipal and 
International Law 1/ 1 

3. 


Practice of States with regard to application of International La 

in Municipal Sphere 


w 


In view of the conflicting theories discussed above the practice of 
d. le.cm Slates with regard to the application of International Law in munici¬ 
pal sphere may now be examined, 


Great Britain.-The British practice draws a distinction between the 
customary rules ol International Law and the law laid clown by treaties with 
regard to the.r operation in municipal sphere. Such rules of customary Inter- 
na .onal Law which arc universally recognized and have received the assent 
ot the country arc deemed to l>c part of the law of the land. To this extent 
thcvicwof the English Judge Blackstone asserting in 1765 that the Law of 
nations is here adopted in its full extent by the common law, and is held to 
! ~ P‘ lr ,,f of lhc La,, d” ho ds good even today. Earlier in 1764 

,n iquet v - bath Lor<l Mansfield quoting with approval the opinion of Lord 

I Hans Kclsen : Principles of International Law. p. 352. 

Z. 2 Ivin I J7fl . * * 
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Chancellor Talbot from an earlier case known as Barbuit’s case' observed “that 
the law of nations, in its full extent, is and forms part of the law of England ’ 
This statement was affirmed in a number of decisions during the 19th century 
«• g„ Dolder v. Hunting/,eld 1 2 ; Wolf v. Oxholm 2 4 * * 7 8 ; and Emperor of Austria v. Day * 
A departure was made from this traditional view in the case of R v Keyn 
(The Franconia )' where Chief Justice Cockbum held that English Courts had no 
jurisdiction over a foreigner for criminal acts done within the three-mile 
maritime belt of the English coast, and no concurrent assent of nations that a 
portion of what before was treated as the high sea, and as such common to 
all the world, shall now be treated as the territory of the local State can of 
itself without the authority of Parliament, convert that which before was in 
the eye of the law high sea into British territory, and so change the law or 
give to the Courts of this country, independent of legislation, a jurisdiction 
over the foreigner where they had it not before. This decision caused the 
passing of the territorial Waters Jurisdiction Act, 1878, which gave the 
English Courts jurisdiction over offences committed in territorial waters. [/ 

The traditional view was affirmed in the case of the West Rand Cent,,,! 
Gold Mining Co. Ltd. v. The K,ng> where it was held by Lord .\lverstone C I 
that “whatever had received the common consent of civilized nations’ musi 
have received the assent of our country, and that to which we have assented 
along with other nations in general may properly be called International Law 
and as such will be acknowledged and applied by our municipal tribunals 
when legitimate occasion arises for those tribunals to decide questions to 
which doctrines of International Law may be relevant.” 

\ 


In the well-known case of the ^amora' Lord Parker observed that it was 
the primary duty and function of a prize court in England to administer 
International Law ; it would certainly be bound by Acts of the Imperial 
Legislature. But ,t was nonetheless true that if the Imperial Legislature 
passed an Act the provisions of which were inconsistent with the law of 
nations, the Prize Court in giving effect to such provisions would no longer 
be administering International Law. It would in the field covered by such 
provisions be deprived of its proper function as a Prize Court. Jr- 

It was observed in Commercial Estates Co. v. Board of Trade* •‘•Interna¬ 
tional Law as such can confer no rights cognizable in the municipal courts 
It U only in so far as the rules of International Law arc]recognized as included 
in the rules of the municipal law that they arc allowed in the municipal courts 
to give rise to rights or obligation**^. 


In the case of Compama Camera Vascongado v. Cristina 9 Lord MacMillan 
observed : It is manifestly of the highest importance that the Courts of this 
country before they give the force of law within this realm to anv doctrine of 
International Law should be satisfied that it has the hall-marks of general 
assent and rcciprociiy^i^Z-^ 

1. Gas. temp. Talbot- 281. 

2. UVes. 2 83. 

3. 6 Nl. & S. 92. 

4. 30 Ch. 690. 

5 (1876) 2 Ex D 6:. 

G. (190b) 2 K B. 391. 

7. (1916) 2 A. C. 77. 

8. (1955) 1 K. B 271. 295. 

9. (193U) A. G. *85. 
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rnllrls I " ' he ““ ofChmg Chi Cheung v. The King, > Lord Atkin observed that the 

amonl edgeC A he exis . tcnce of a bod y of rules which nations accepted 

reTe^nt ruk was eS a, °" an . y J udicia > issue they sought to ascertain what the 
levant ruJe was, ami, ^vmg found it, they would treat it as incorporated 

to the domestic law, so far as it was not inconsistent with rules enacted l»v 
statutes or finally declared by their tribunals.^ enacted by 

^ 10 - the British Constitution an Act of Parliament is supreme Intern i- 
w although a part ol the Common Law must yield before an Art of 

of Mar unsen v. Peters * Lon. 

terms h ? , 1 arhament is supreme, and we arc bound to follow its 

Tins.. It is a tntc observation that there is no such thing as a standard of 

Im 1 /a! a n» ,ia i LaW * Xtr * ,ieous . lo ; hc domestic law of a kingdom tc, which 
appeal may be made...International Law, so far as ihk fv.«an , 

which* h- °1 <loC,l ‘ nc rc S a " , i"B ihc international rights and .links^',l'State's 
winch has been adopted and made part of the law of Scotland, 

(With regard to treaties, which affect ,hc private rights of British stihirrt, 
O' wlireh require the vesting of additional powers in ih.- r-,. • J 

additional financial obligations upon the British Govcrnnirm i, T °' im, . ,os ? 
that they must receive ^arliam^ary • TtStSSS 
extent n eattes do not form par, of the law of England, unka exprclsly 


inodilication of the Common or Statute ilw.Sucl, V a " V 


Empire according to the wHl- 
tuaty is an executive act, and for the 

action if they email 


legislative 


.~~.*, WI li “* v^ommoii or aiaiutc Law. Such ir<anV*c ■ 1 

recognition by Parliament li was observed in ih. c ,f Ar fTr V™ 
A C for Ontario* that e.^hin the British '' ' A - Canada v. 

established rule the making of a neat' 
perlormance ol iis ol ligations then must L< 
alteration of the existing domestic law.\>^ 

.jati^l^^inth J mk^i Xin^aXlrV:!^ 7 “ft ,1 .“ l 

received the nation’s implied or express assent ”^2^ dS S,IOW " lo J,avc 

the customary mlernational rule or treaty in,!, ,hc do.ncsUc 

->ioiatmnXSX ar [, wal C nXXed b by' , ro.d S X a M^i aCWP, >-' 1 

““yonsasa rule of international c onduct, ividenccd 1 ’, ,a " CU . b >' . civilizcd 
“ CO,,VC,,,io, ‘ S - authoritative text-books,Vracti^m^ u rui“m^ CS 

statutes or^^SS^ 1 r “ ,C .“ ,,0t ^ " ith 

»,A.UIW 

*• l,,ck,n ^'*. Op cii. p. 2SJ. 
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3. Acts of the executiv e of the State, e.g., declaration of war, cannot be 
questioned by British Courts, although such acts may be/ contrary to the 
established practice of International Law : Crook v, Sprigg.*£^ 

4. Information from the executive on certain matters falling within 
the Crown’s prerogative powers, such as the recognition of States, diplomatic 
status oi persons claiming immunity is conclusive and taking of evidence to 
establish the same is not permissible : Civil Air Transport Incorporated Central 
Air Transport Corporation 2 ; Arantzazu Aiendi 8 and Engelke v. Musmann**-*^ 

5. A national court will apply its own version of what the rule of 
International Law is : Mortensen v. Peters.t 

6 . A treaty, though internationally binding, becomes part of the law 
of the land under the British Constitution when it receives parliamentary 
assent of its enforcement^ / 

America.—The United States has unambiguously applied the doctrine 
that “International Law is part of the law of the land.” All international 
conventions ratified by the U. S. A. and such customary International Law as 
has received the assent of the United States arc binding upon American 
Courts, even if they may be contrary to the statutory provisions. There is a 
presumption in cases of conflict that the United States Congress did not 
intend to overrule International Law. There is, therefore, a close similarity 
between the practice followed by America and Britain in this respcct.U^ 

It was observed by Mr. Justice Gray in Paquete Habana anti the Tola" that 
“International Law is part of our law, and must be ascertained and adminis¬ 
tered by the courts of justice of appropriate jurisdiction as often as questions 
of right depending upon it arc duly presented for their determination^' 

l o the same effect arc the observations of the Supreme Court of the 
United States in Hilton v. Cruyot 1 that the “International Law in its widest 

and most comprehensive sense.is part of our law, and must be ascertained 

and administered by the courts of justice as often as such questions arc 
presented in litigation between man ami man, duly submitted in their 
determination..^ 

1 he Constitution of the United States gives supreme importance to 
treaties. Article VI of the Constitution of the United States of America 
spccilically provides that “all treaties made, or which shall be made, under 
the authority oi the United States, shall be the supreme law of the land : and 
the judges in every State shall be bound thereby, anything in the Constitution 
or laws ol any State to the contrary notwithstanding.” The result is that as 
soon as the President ratifies a treaty, it is transformed into American law. If 
the treaties arc sclt-cxccuting they arc binding on the Courts as part of the law 
oi the country, lhc treaties which, however, require enabling legislation 
ior their enforcement do mrt become law of the land till they arc executed by 
the necessary legislations 

It was, however, observed in the case of Over the Top (1925): * 

1. Svarlien : I nirodu.tion the Law of Nation*, p. 63 ; A. C r ,7> 

2. (1952) ? All E. R. 733. K D “ 

3. (1939) A. C. 256. 

4. (1928) A. C. 4 S3. 

5. 14 S L. R. 227. 

6. U. S. Supreme Court (1900) I7j U. S. 677. 

7. (1895) 159 U. S. 113. 

8. 5 Federal Reporter, 838. 
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“International practice is law only in so far as we adopt it, and like all 
common or statute law it bends to the will of Congress. 

It is thus clear that the municipal laws making provisions in violation of 
the principles of International Law are binding op American Courts, such 
principles of International Law notwithstanding. 

The practice of Anglo-American Courts has thus been summed up by 
Professor Dickinson W' 

“It is the modern Anglo-American doctrine that the national rule on a 
question of international concern shall be derived, in the absence ot a con¬ 
trolling statute, executive decision, or judicial precedent, from relevant 
principles of International Law to which the nation has given its implied 


or 


express consent. The rule thus derived is nonetheless a ride of national law 
because it is derived from an international source...As it is actually applied 
therefore the Anglo-American doctrine of incorpoiation is fundamentally sound 




The doctrine of incorpoiation, though first formulated as an Anglo- 
American doc tripe, has received appi obaimn of Court* in France, Belgium and 

Switzerland, 

France.—In France the customary rules of International Law aic 
treated as part of the Municipal Law unless they are in conJlit i with the 
statute or the constitution of the country. With regard to treaties, there is 
no uniformity in the decisions ot French Courts. Sometimes couitshaxc 
allowed treaty to prevail over statute law; while often they have taken a 
contrary view. With icgard to the enforcement of treaties the position in 
France is also fluid. Some,treaties require proclamation as laws, while otlioi 
are simply published.* 


Cl s 


Spain.—Article 9 of the Spanish Constitution (1931) 
International Law is part of the law of the land.^/ 


pi o\ i< 


les that 


Latin American States.—Such States as a rule follow the Anglo- 
American practice and require the incorporation of the principles ot Inter¬ 
national Law into State laws. Some American States have, embodied in their 
constitution the doctrine that International Law is part of the law of the land. < 

Norway.—Customary iulcs of International law arc'ticaicd as part of 
the law ot the land, but treaties to l e binding so as to supersede municipal 
law must receive legislative sanction. 

Belgium and Poland.—Customary International Law is treated as part «»l 
the law of the land ; hut the Courts will consider themselves hound by the 
treaty only when the same has received legislative as'Ciit or been transformed 
into Stale law. In Belgium and Poland it is essential th^i treaties should 
receive the approval ol Parliament for their enforcement, u*-' 

Denmark.—Danish Law als<> recognises the generally accepted Interna¬ 
tional Law and actions at variance with this are regarded a- invalid, 

Austria —Article 8 of the Austrian Constitution recognizes the validity 
<>f the recognized rules of International Law, the tendency of the -Court being 
to recognize customary International Law as part ol the law ol the land. 

10 
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Germany.—Article 4 of the Weimar Constitution of Germany (1919) 
laid down that “the universally recognized rules of International Law arc 
valid as binding constituent parts of German Federal Law.” Notwithstanding 
clear provisions of this article, the German Courts put much too narrow a 
construction on this article. In 192P. the German Rcichsgericht held in the 
Reparations Levy Case that it was bound to act on the principle lex posterior derogat 
priori (a later Act overrules an earlier one) and applied a later statute contrary 
to the provisions of the Treaty of Versailles. In another case the Supreme 
Court of Germany held in 1933 that as Germany alone, in virtue of her 
international sovereignty, can decide what belongs to the generally recognized 
rules ol International Law within the meaning of Article 4 of the Constitution, 
so it lies within her discretion to promulgate legislation conflicting with the 
provisions of a treaty. In short, during the National Socialist regime there 
had been a tendency on the part of Courts to apply Article 4 of the Constitu¬ 
tion only to such rules as had received the specific consent of GcrmanyjJ^k 


Constitution of India.—Under Art. 51 of the Indian Constitution it is ac 
directive principle of State Policy to endeavour to— 



(a promote international peace and security ; 

\)> maintain just and honourable relations between nations : 


^:) foster respect for International Law and treaty obligations in il» 
dealings of organized peoples with one another ; and 


(d) encourage settlement of international disputes by arbitration. 


Although the Directive Principles o|-State Policy may not be justiciable 
under the Indian Constitution its principle is fundamental in the making of 
laws. I he Indian Constitution ensures that in the entire Indian administration 
high regard shall be given to International Law and also to international', ✓ 
morality. # Vjy 

Soviet view.-|monistic thcorctisatious do not find favour with 
Marxist-Lent nisi conceptions as t«» theories of State and law. The ‘solidarity’ 
principle figuring prominently in the monistic theories of Duguit and Scclle, 
which overlooks the lundamcmal contiadictions between bourgeoisie and 
proletariat, is lorcign to Communist theory. It is quite plain that the monistic 
hcory is not an acceptable theory to Communbt jurisprudcntUl thought. 
Judge Krylov asserts tlial the norms of International Law and those of internal 
law coexist without uniting He, however, concedes that asignificant interplay 
between International and Municipal Law takes place and is one of the 
Historical means for the progressive development of International Law.* 


l he various sources of the internal law of a State can. however, become 
SOU1CCS Of International Law from the moment that they touch the domain of 
international relations and that they .arc recognised by other States. 


To the same effect arc the observations of Vyshinsky : “The orinrinlc; of 
Soviet law reflecting the will of Soviet people and its socialistic concept of*iw 
cannot fad to have a decisive influence on every aspect of-Soviet forehm pnl ’ v 
on the solution of-he problems of foreign policy with the cooperation and 
assistance of legal institutions. There cannot be a separation, Justus there 


J»ny, 1955. pp. ^20. **** *" Comparand Law Quarterly. 
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cannot be a separation between municipal law and International Law in oilier 
Stales.” 


There are, however, fundamental differences in the nature of the two 
' ^ types with reference to their enforcement. The very standards of International 
Law, for which, there exists no single legislator, interpreter or organisation 
guaranteeing their enforcement are characterised by less concreteness and 
permanence than the standards of internal State Law which is safeguarded by 
the entire might of the apparatus of State power. 1 
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It is clear from the above that the Soviet view strongly repudiates the 
subordination of internal law to International Law.> 

Then, as regards the relationship between the two systems of law, Lmanuel 
Margolis observes that Communist literature, which is extremely sparse, leaves 
the clear impression that the main bridge l etween the two rests in th orthodox 
dualist conception of consensus. The •will* ot the State is clear in the enact¬ 
ment of internal legislation, while it is also expressed in the conclusion of both 
general and particular treaties and agreements. In the case of customary law, 
this consent is tacit or implied, and becomes concretised through widespread 
international practice. In support ol the consensus doctrine Korovin observes 

“Like any other law, International Law reflects the will of the titling 
classes. The reality of International Law, however, is not obviated by the fact 
that for die time being there arc tn the international stage bourgeois Slates, 
as well as icudal and socialistic ones, hach of them, implementing its own 
approach and directed by its own motives, may be interested in supporting and 
preserving a certain portion of gencrallv binding legal norms in international 
relations.” 

Communist writers also seem to express their concurrence with the 
observations of die Permanent Court of International justice : “Municipal 
laws are merely facts which express the will and constitute the activities of 
States”, 4 and with the views ol some ol the Judges of the International Court 
of Justice that “under the regime of the Charier, the rule holds good that the 
jurisdiction ol the International Court of Justice, as of the Permanent Court of 
International Justice I clbre it, depends on the consent of the States pat ties to 
a dispute.”* 

Soviet viewpoint on the whole accords with the Western theory of 
“dualism” and “conscnsualiMii”, consensus being the only possible objective 
basis i»l v ability between States of divergent political * liaracter. International 
Law is assigned a “co-ordinating” rather than a supreme or prc-emiiunt 
character. 


Lmanuel Morgolis in conclusion observes that Communist jurists lind 
themselves in the position of upholding a traditional anti classic point of view 
devclopc«l by the Positivists in the nineteenth and early twentieth centuries. 

I heirs is, with certain practical and theoretical modifications, an orthodox, 
tlua list-consensual approach. It is somewhat ironic that so highly a rcvoluiion- 

I. I). B. Levin • Sav. Go*, i Pravo, No. 9, Sepir. 1948. p. 25. 

1 * ,c concerning Certain German 1 merest* in Upper silesia P. C. l.J. 

Ser. A No. 7. p 19. 

3. ( f The Corfu Channel Case. 
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a ry and tradition-shattering doctrine as Communism should embrace such 
distinctly “bourgeois” doctrines. 

Conclusion .-^T he Permanent Court of International Justice as also the 
International Court of Justice has consistently maintained that it is a generally 
accepted principle of International Law that in the relations between powers 
who arc contracting parties to a treaty, the provisions of municipal law cannot 
prevail over those of the treaty : Greco-Bulgarian Communities. 1 Further, decisions 
of international Courts bear testimony to the fact that municipal law contrary 
to International Law cannot be pleaded before such Courts “as «n excuse for 
the non-fulfilment by a State of its obligations under Iniernationl Law”. 
Schwarzcnberger thus sums up the principles developed by the Permanent 
Court of International Justice under six headings : 

Firstly, a State is estopped from pleading before the Court that the non- 
lulfilment of its international obligations or the violation of an international 
treaty is due to its constitution, or to acts or omissions on the part of its 
legislative, judicial and administrative organs or of any self-governing body 
under its control. 

Secondly, the provisions of municipal law annot prevail either over the 
obligations of a Stair under international customary law, including the mini¬ 
mum standards of International Law, or over its obligations under internation¬ 
al treaty law. 

Thirdly, a State which has contracted international obligations is bound 
to make in its municipal law such alterations as may be necessary to ensure 
the fulfilment of its international obligations. 

fourthly, a violation of International Law does not cease to he so because 
the Mate applies the same measures to its own subjects. 

1 itihly, the evasive form of a measure under municipal law is irrelevant 
il. inlacl, it amounts to a violation or non-fulfilment of an international 
obligation. 

Sixthly, a measure of a municipal character which endangers treaty rights 
ol ihe Mates is a violation of an international obligation.*^ 

/ 


V 0 t; W) P.C I.J. Sfr B.No. 17,32. 

G. Schwar/enb< rger : International Law, Vol. 1, p,.. 21-22 
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CHAPTER VII 

SUBJECTS OF INTERNATIONAL LAW 

‘Subjects of the law* are those to whom rules, of law are immediately 
addressed, that is to say, they arc directly obligated by the rules of law. 
Persons to whom law attributes rights and duties are the subjects of law. A 
subject of International Law is possessed of rights and duties under Interna¬ 
tional Law and can prosecute a claim before an international tribunal where 
he finds that his rights arc being infringed. The objects of the law, on the 
other hand, arc the things necessary 10 which rights are held and duties 
imposed. 

States are the principal subjects of International Law. They enjoy a 
locus standi in the law of nations and are the wearers of international personal¬ 
ity. In International Law every civilized State is a member of the Family 
of Nations and is termed in the legal parlance as an International Person. 
States arc the persons to whom the law attributes rights and duties, though 
it is true they being composite in nature cannot act as a physical unit and 
have to act through designated agents or public officers. 

According to the orthodox positivists, only States are subjects of Inter¬ 
national Law, and the individual persons arc its objects. That implies that 
with respect to the law ot nations, the individual has no legal standing except 
through Ins own State. He lacks any juridical personality and cannot 
v indicate the violation of rules, which right, according to the object theory 
ot the individual, is exclusive with the State. 


According to Westlake, on the other hand, “the duties and rights of 
the States arc the duties and rights of men who compose• them." 

According to Kclscn, ‘‘The State is purely a technical legal concept 
serving to embrace the totality of legal rules applying to a group of persons 

vvithin a defined territorial area.The subjects of International Law arc— 

1 ike the subjects of national law—individual human beings. States as juristic 
persons are subjects of International Law in the same way as corporations as 
juristic persons arc subjects of International Law. The statement that States 
as jur istic persons arc subjects of International Law docs not mean that 
nidiv iduals arc not the subjects of the obligations, responsibilities and rights 
established by that law. It only means that individual human beings arc 
indirectly and collectively, in their capacity as organs or members of the 
btatc, subjects ot the obligations, responsibilities and rights presented as 
obligations, rcspoiisibihl.es and rights of the State. Besides, human beings 
arc also directly and individually subjects of obligations, responsibilities and 
rights established by International Law.” 


“ I he Nuremberg J rilnmal made the following observation regarding the 
position ot the individual in International Law : 


1 hat International Law imposes duties and liabilities upon indivi¬ 
duals as well as upon States has long been recognised.Individuals 

can be punished for violations of International Law. Crimes against 
International Law are committed by men, not by abstract entities, 
and only by punishing individuals who commit such crimes can the 
provisions ot International Law be enforced.” 
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According to Lawrence, “all authorities agree that sovereign States arc 
subjects of International Law.** But there is difference of opinion as to whcthci 
they arc the only subjects. He holds that, while they arc bv far the most 
important, they do not stand alone. Individuals must possess the power oi 
directing their own actions and controlling their own lives before they can be 
received into an ordinary society or club. In the same way a state must be 
able to determine its own destinies before it ean be accnunied;a member of the 
society of nations. If its corporate act ion is settled for it by some external 
authority, other states will be obliged to dsal with that authority. He furlhci 
observes that just as a minor, who has partial, but not full control of his 
affairs is sometimes permitted to join a society in a lower grade of incinhcr- 
ship, so when the domestic government of a state deals with some of its 
international affairs, while an external authority answers foi it in others, it is 
impossible to regard that Stale as outside the family of nations e ntirely, while 
at the same time it is evident that its membership is not complete. He 
concludes, therefore, that there are grades and degrees among the subjects of 
International Law. Besides sovereign states, part sovereign states and civilized 
belligerent communities not being states arc also subjects of Inlet national 
Law. With regard to corp nations a id individuals, IVofcssor Lawrence 
entertains grave doubts. 


I he orthodox positivists' vic.v that only States can h* subjects of Interna- 
tional Law became with the advent of the 20ih century more and more 
obsolete. The individual person came to be regarded afiei the first World 
'\ar not only as an object, but as “the final end, a beneficiary, and a potential 
subject of International Law.”* flic (icitocidc Convention adopted by the 
ucncral Assembly ol the United Nations in December, 194b, provided that 
persons committing the acts of genocide must he pu tished whether thev are 
constitutionally responsible rulers, public officials or private individuals. 


I he traditional view that the individual is not a subject of Inte rnational 
l-avv but only an object and International Law affect* him only through the 
medium of the States, has undergone considerable changes. Asa result of 
the modern developments in International Law and the Charter of the 
Umn d Nations th • indi vidual has acquired status and a stature transforming 
«m rom an object ol international compassion into a subject ofinterna- 
J? 1 ; By recogiusing fundamental rights of the individual, indepen- 
“ “ ‘V a,K, r or confer, ug right* 

'r i - thl n| rs 'r 1 ■> " « phase towards ,1, : reegnition 

nuiiims * ** 1llc indi\idual so as lu constitute him a subject of the law ol 


U|> ' P 0 ' , * , " l, •" ‘he words of Schwa.zoubever : “The original 

Law arc sovereign Stales, that is to sav, independent 
dis S,,, T,"!" C| ’ C rf‘ s,dc '’y M,lc a higldv dynamic—and licqucitlly 

r , , ! riU, '‘- - 1 , hcy aru slrol *t? enough to resist interference In other 

rule' thrv w lal ,,lc y eoMStder tola: their exclusively domestic allairs.' \s a 

, P ic l ,a, ‘ed to treat on a footing of equality those wl 

" ^ a,C r tslr “"J! enough to reduce to a state of subjection 


lioiu they 

liivin.11.. . i • •v.uuv.c io a state oi suujeeiion. 1 bus, 

“ 11 ls ? ,uc to dial sovereign States arc the normal 

£11,^1 l,llcr, . ,u,lo,,al ^ It is equally t« uc that, in the future 
ii 1 , T . C,a ° l . ,l ! crnallol,a l Law » diese two conditions will have u» be fulfilled 
c \ (lritoual group should c laim to be admitted to the chosen circle ol 

can 1 G fr C ^ a ? nw . , l Ihs Objeci Theor. of the In lividutl in International Law, Ameri¬ 

can Journal of International l.aw Vol. 10 .I9jJ), 4JJ. 
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ihe existing subjects of International Law. Nonetheless, it is a mistake to 
deduce from this state of affairs that sovereign States alone are eligible to be 
subjects of International Law. This is a matter within the discretion of each 
of the existing subjects af International Law. States which arc members of 
an international institution may agree to treat such an international institu¬ 
tion as a subject of International Law for limited -purposes. Non-members, 
however, may choose completely to ignore the existence of an international 
institution, as happened in the ease of the League of Nations. Equally States 
may recognise a dependent State as a subject of International Law.**! 

According to Starke, international practice has in recent years extended 
the range of subjects far beyond that of States only, and he cites instances to 
illustrate that international institutions and organs, such as the United Nations 
and the International Labour Organization, have been established under 
International Conventions containing constitutional provisions regulating 
their duties and functions and even within the United Nations and the 
International Labour Organization, for example, arc other organs, and even 
individuals ( t . g. t the Secretary-General of the United Nations), whose activi¬ 
ties arc regulated by rules set out in these constitutional instruments. Then 
several ‘law-making* Conventions have been concluded in regard to matters 
ol international criminal law, for example, the Geneva Conventions dealing 
with the Suppression of Counterfeiting Currency (1929) and with the Suppres¬ 
sion of tlie International Drug Traffic (1936). Under these Conventions, 
Slates have concerted their action for the punishment of certain international 
offences or crimes in which individuals alone were concerned. Further, under 
treaties concerning national minorities, individuals were given the right of 
securing redress by application to an international Court (Arts. 297 and 304 
ol the Treaty of Versailles). Again, insurgents as a group may be granted 
belligerent rights in a contest with the legitimate Government, although not 
in any sense organised as a State. 

Starke while summing up his conclusions observes : 

“1 hese and other developments of iccent years appear to show that 
the theory that States arc the exclusive subjects of International 
Law cannot be accepted today as accurate in all respects, although 
it may be a good working generalisation for the practical interna¬ 
tional lawyer. The use of the State as a medium and screen for 
the application of International Law, which was apt for the 
system ol International law as it existed in the eighteenth and 
nineteenth centuries, cannot now do justice to all the far-reaching 
aims of the modern system. 

“Yet it is wrong to minimise this traditional theory as artificially to 
explain away the developments that have subjected the theory to 
such strain. The hulk ot International Law consists of rules 
which bind States, and it is only in the minority of cases, 
although it is a substantial minority, that lawyers have to concern 
themselves with individuals and non-Statc entities as subjects of 
International Law.”* 

This topic has been discussed in another chapter “Place of I lie indi\i- 
dual in International Law’’ 3 in greater detail and may be studied there. 


I. Schwar/enbcrgcr : A Manual of International Law. 2nd Ed., p. 25. 
2 Starke • An Introduction to International Law 7th Ed., p, 75. 

3 Sec post, Chapter XXV. 
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Definition of State.- A Slate has been defined in various ways accord¬ 
ing to the manner oi thinking of the writers concerned. Ii will be useful to 
study here those definitions in order to have a clear idea of the characteristics 
ol a Slate. — 

Lawrence dcl/fics a State as a political community, the members of 
which are bound together by the tie of common subjection to some central 
authority, whose commands the bulk of them habitually obey. 1 

According to Salmond, a State is a society of men established for the 
force'* nanCC ° f ° rdCr a,Ul j uslicc wilhin a determined territory by way of 

A State is a numerous assemblage of human beings organized for law, 
generally occupying a certain territory. To quote the language of Holland, 
a otate is a numerous assemblage of human beings, generally occupying a 
cci tarn territory, amongst whom the will of the majority, or of an asccrtain- 
auie class of persons, is by the strength of such a majority, or class, made to 
picvail again st any of their number who oppose it. 3 

. AcSmg^f Holland the live characteristics of a State arc a number of 

r;J l poIit IC al organisation so permanent as to secure the habitual 
obedience of citizens, a delmed territory, independence, and a level of civili¬ 
zation procuring its admission, into ilie family of Nations. 

hcoiile^nr.'mam dv * a Suic purposes of international law as a 

people permanently occupying a lixcd territory ; bound t....ether i,»to on» 

' ^ - "'aiuiaininj' 

As understood in International Law, a Stale is .1 n.-r..,a,......n, 

sovereign Govern men. The V ‘ , l SS l“ ,ed 1,1 a tou,a, >' ^ •>«>■ 

of a State aro femr : c ‘> n ««‘“" ns w'-ch must obtain for the existence 

both sexes who li’ve to’'cther^s^ < c ' an aggregate of individuals of 

be, °‘* “> tUflfcreii^ia^s'or crei^sl'or'bc'of diffijrwit ^ .* 
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There must, thirdly, be a Government —that is, one or more persons who 
are the representatives of the people and rule according to the law of the land. 
An anarchistic community is not a Siate. 

There must, lastly, be a sovereign Government. Sovereignty is supreme 
authority, an authority which is independent of any other earthly authority. 1 

Sir Cecil Hurst defines a State as an organised political entity, exercising 
sway over a certain area of territory and over its inhabitants and over all the 
men and women who may be bound to it by the tie of nationality. Apart* from 
the self-imposed limitations, each State is master in its own household.^ 

A State is a b<*dy of free persons, united together for the common benefit, 
to enjoy peaceably what is their own and to do justice to others.* 

Article 1 of the Montevideo Convention of 1933 on the Rights and 
Duties of States (signed by the United States and certain Latin American 
countries) enumerates the following characteristics of the State as a person of 
International Law: 

(a) a permanent population ; ( b) a defined territory ; (r) a Government; 
and (d) a capacity to enter into relations with other States. 

It is necessary that “a State must have recognised capacity to maintain 
external relations with other States. This distinguishes States proper from 
lesser units such as members ol a Federation, or Protectorates, which do not 
manage their own foreign affairs, and arc not recognized by other States as 
fully-fledged members of the international community.*** 

Rights of a State.—A State possesses certain rights—which are often 
termed as fundamental—, these l>cing the right of self-preservation, the right 
to equality, the right to independence, the right to respect or dignity and the 
right to territory. The right of self-preservation is supreme, and even the 
violation of a rule of International Law is justified if the circumstances so 
warrant. As regards a state’s right to respect or dignity, it is, as observed by 
Oppenheim, a quality recognized by other States, and adheres to a State from 
the moment of its recognition till the moment of its extinction, whatever 
behaviour it displays. 

Sovereignty and Independence of States.—Sovereignty is a legal term 
signifying the supreme power by which any State is governed. It denotes in 
ordinary parlance the unrestricted power of self-determination by the indivi¬ 
dual State of its external and domestic affairs. Austin termed sovereignty as 
essential, indivisible and illimitable. As a result of the exercise of sovereignty, 
there emerge two legal assumptions in the domain of International Law, viz » 
the independence and equality before the law of each sovereign State and the 
prohibition to interfere with the external and internal sovereignty of each 
independent State, “External sovereignty is independent of control from 
without ; internal sovereignty is paramount power over all action within**. 
(Holland). 

The doctrine of independence of a state implies that it is free to adopt 
any constitution it likes, is free to deal with its own citizens, cither inside or 
outside its territories, and aliens within its territory, in any manner and is at 
liberty to shape its foreign policy, join any bloc or ad>pt a neutral attitude, con- 
clu le treaties with other States or make war or peace accordingly as it suits its 
interests, without any intervention by other nations. It is freedom from out¬ 
side interference which constitutes a State’s independence. 

1. Oppenheim : International Law. Vol. I. pp. 118-119 

2. The U. S Supreme Court in Chisholm v. Georgia. 2 Dallas. 456. 

5. J. G. Starke • An Introduction to International Law, 5th Ed.,89. 
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The traditional concept ot sovereignty has undergone revolutionary 
changes. It is one of the prerogatives of a sovereign State to enter into treaties 
with other States for their mutual benefit and common interest. But the 
conclusion of treaties of unequal alliance or guarantee in a sense limits the 
exercise of the sovereignty by the imposition of unilateral burden on the 
weaker party. The establishment of the United Nations, although based on 
the principle of the sovereign equality of all its members, has shifted the 
emphasis from independence to interdependence of States. All the signatories 
to the U. N. Charter have united their strength to maintain international 
peace and security and to employ international machinery lor the prom >tion 
of the economic and social advancement of all peoples. 

The very idea of independent States being bound by International Law 
in their conduct towards cacli other, irrespective of their municipal legislation, 
militates against their unrestricted sovereignly. And, as Oppunheim obs rves.: 
“It is being increasingly realised that progress in International Law, the 
maintenance of international peace and, with it. of independent national 
States, arc in the long run conditioned by a partial surrender of their sovereig¬ 
nly so as to render possible, within a limited sphere, the process of internation¬ 
al legislation and within a necessarily unlimited sphere, the securing of the 
rule of law as ascertained by international tribunals, endowed with obligatory 
jurisdiction". 1 

“At the present time there is hardly a State which, in the interests of the 
international community, has not acc< pled restrictions on its liberty of action. 
Thus most States arc members of the United Nations and the International 
Labour Organisation (I. L. O.), in relation to which they have undertaken 
obligations limiting their unfettered discretion in matters of international 
policy. I hcrcforc, it is probably more accurate today to say that the sovereignty 
of a State means .the residuum of power which it possesses wi thin the con¬ 
iines laid down by International Law.*’* 

The division of the world in the past into two powerful blocs, one led by 
the United States and the other by the Union of Soviet Socialist Republics, 
commonly spoken of as the col 1 war ,—but more recently with, the collapse of 
of the frontiers of the cold war and develop nentof international relations into 
a two iicr character constituting at the apex the tier of the major powers and 
in the second tier the smaller powers left largely, to their own resources, steeped 
into divisive issues and eonllicts—have led to the withering away of State 
individualities and to the development of mutual economic, military and politi¬ 
cal co-operation within each of the blocs <*f the West and the Last, or the 
respective spheres of inllucncc of the major |*>wcrs, each striving to expand 
the area of its inllucncc. 

Case Law on Sovereignty and Independence.—The law of nations 
being part of the common law of England and being the medium of commerce, 
a foreign sovereign at peace with the Crown of England, suing in an English 
Court to protect his prerogative right of issuing coin or paper money, will have 
his right protected trom invasion: The Emperor of Austria v. Day and A ossutl. 3 A 
foreign sovereign may sue in England for a wrong done to him by an English 
subject, unauthorised by the English Government, in respect of property 
belonging to that foreign sovereign, either in his individual or his corporate 
capacity, or to his subjects, (ibid .‘ 


L Oppcnlicim - International Law. V«|. I. Btl, Ed. p.. 123. 
v s J a £e - An Introduction to International Law. 5tl. Ed.. i>. 91. 
3 111561) 2 GifT. 6.8 . I B. I. L. C„ 22 
4. I B. I. L. a, 45. 
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v' P ^ Ut *^ an ^dependent foreign sovereign seeks to enforce the performance 
>f a commercial contract in the English Courts, he will be liable to give 
.security for costs : Otho, King of Greece o. Wright 1 ; The Emperor of Brazil v. 
Robinson & Others * A foreign prince who comes voluntarily as a suitor into a 
court of law in England, becomes a subject, as to all matters connected with 
that suit, to the jurisdiction of a court of equity : Rothschild v. Queen of Portugal . 3 


There is, however, a well-recognised rule under which the English 
Courts wdl not collect the taxes of foreign States for the benefit of the sover¬ 
eigns of those foreign States ; and this is one of those actions which those 
Courts will not entertain. The English Courts will, therefore, not entertain 
an action by a sovereign foreign State suing in England on a claim for revenue 
due from one of its own subjects : H. M. The Qjieen of England v. Drukker .« 

Equality of States.—States, although unequal in size, population, 
power, degree of civilization, wealth and other qualities, arc nevertheless 
equals as International Persons in the Family of Nations. 1 his legal equality, 
Oppcnhcim observes, has four important consequences. 


be settled by 


The first is that, whenever a question arises which has to 
Consent every State has a right to one vote only. 

Vi? SCCOn , d ConsC J quCn< ;f is l t hai legally—although not politically—the 
vote of the weakest and smallest State has as much weight as the vote of the 
largest and most powerful. 


.... The lhl,d consequence of State equality is that no State can claim juris- 
tW ra..° VC . r a " 0,hc . r - , Therefore, although States can sue in foreign courts, 
imUHV.' ,0t a r \ n r C - C Sucd lherc ’ u,,lcss ,hc V voluntarily submit to the 

conccri ' ct '- IMighell v. Sultan of lohore*. The 
Parlermnl Beige • and Duff Development Co., Ltd. v. Government oj Kelantan'). 

State do nm U Is h » CO "t !CqUenC ' ° f c ^ uaUl y of Sla >« is that the Courts of one 

another sovrn-i , £ quCS,,on ‘ hc validity or legality of the official acts of 

atH ,C , 0[ th , C 0fficial 01 officia "y a 'o«cd a «s of its 

Where'' of flatter£“ ? r “ ““ P u, Port «o take effect within the 

spncie ol the latter State’s own jurisdiction.* 

neverthdcss U fn h arI.,»l‘!^ S “ ,c *. c, U°y c 1 oal rights, and have one vote each 
ou is h l° T n u ,S . ,h , C VO,CS of thc b ‘S powers that ultimately 
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of substance'. 1 his power of veto has, however, been circumscribed by the 
new machinery adopted by the General Assembly whereby it has the power 
to lake positive action against aggression on which the Security Council is 
unable ;o act because of the‘veto*. Again, it was the influence of the United 
States of America, one of the most powerful members of the U. N\, which for 
long prevented the entry in the U. N. of the rightful Government of China. 

I he People’s Republic of China was, however, admitted to the United Nations 
in October 1971, and she exercise* her veto in the Security Council in 
August 1972 to block the admission of Bangladesh to the United Nations, 
which has kept up tensions in South-Past Asia. 


Apait from what lias been said above, the inequality of States is fuitliei 
evidenced by the fact that the diplomatic envoys of certain powers, i. e. t the 
United States, Great Biitain and France arc designated as Ambassadors, while 
those of lesser powers, e. g., Switzerland, arc ranked as Ministers only. 


>m 


According to Sir Cecil Hurst, literally nothing could be further fr. 

the truth that; the idea that all States are equal. One has only to look aruum 
the world to sec that in respect «>i the size of their territory, the numbers of 
their population, their material resources and the degree of prosperity to 
which they have attained, States are most unequal, h is only in respect of 
tins right to manage their own allairs that all States are equal—a principle 
that may be adequately summarised as equality L< fore the law.* 

lo quote Fenwick, “ I’hc contradiction between legal principles and 
hard tacts was so manifest that realists before 1914 readily drew the conclusion 
that the whole business ot equality was a legal paradox." 

According io Svarlicn, in spile of assertions to the contrary, Slates are 
unequal by all collectable tests which can be applied : They are' unequal not 
, y 1,1 suc » Population, resources, state of the arts, and in power, but it would 

uLu r\ a |!, a J‘ C s Wll ‘ 110 lacls cvcn 10 co:uc,ld that drey arc always equal in 
tiom . . ^ates June certain legal lights with reference to- other interna- 
l ll,e . co "\ ,,,un 'l y . ,f nations as a whole. Bui it would be 

entitled t . renal U ‘ al 1 ,OS - C r ! 8 m arc c '‘ Udl - Nevertheless .ill btalcs are 
weakness 1 n| tt f'si! J >lolcctl "" ol whate\c f legal right, they possess. Hms, tin: 
rights!* “ rVC aS CXCUi ° law for tile denial ol such 

Classification of States — l'o, die purposes of I.itemalioual Law States 
may be d.vuled into two pans ^Olul! smerci-n or independent States and 
W not full sovereign or dependent States. They are, in other words, perfect 
and imperfect international persons. 1 

of , 1 . I 7 de P*“ d l e " t States—Independent States arc fully sovereign members 
of I": I anilly ol Nations. 1 bey are termed in International Law as sovereign 
otates. 1 hey are the normal 


type 


reigi 

and 


, , .. subjects ot International La..,....u 

Unvdrv' u,, di\ ldcd authority over all persons and property within their 
i™* and arc "‘dcpcndeiH of direct control by any other power. Sovereign 
Us are by international usage entitled to certain privileges and immunities. 
States 11 CC ^- 1 ^ 1,0 P ri vilcgc of Sending uiplomatic ministers to other 

i«I a »hf. ,and ° rcccivin 8 representatives from them in return. I hey conclude 

in their own names treaties with other States. They meet at international 
co tcrcnccs on the basis ol |wrf«xt equality. 1 „ short, there is no third party 

2 Svirit? 'IT' \ In,fr, ' a,ioiial Law. The Collect c<l Paper,. i» - 5-6. 

‘ SvaH,cn : b'iroHucnc n to the I au „f Nation*. pp. 84-85. 
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to intermeddle in their relations with other States. “Independence means free¬ 
dom from control, and a Slate like United Kingdom or France is independent 
because it is free from all control cither over its internal Government or over 
its foreign relations.*’ 1 2 

Dependent States. —The idea of dependence necessarily imp lies a rela¬ 
tion between a superior State (suzerain, protector, etc.) and an inferior or 
subject State (vassal, protege , etc.) ; the relation between the State which can 
legally impose its will and the State which is legally compelled to submit to 
that will. Where there is no such relation of superiority and subordination, 
it is impossible to speak of dependence within the meaning of International 
I.aw : Austrian-German Customs Union. % 

Dependent States undoubtedly have only a limited capacity for foreign 
relations and arc imperfect subjects of International Law. Their exact posi¬ 
tion can only be determined by reference to treaties and to the extent their 
subordinate position has been recognised by other States. In other words, 
they arc subjects of International Law within the range of their self-govern¬ 
ment. The outside control, although impairing the independence of the 
Slate, docs not preclude it from membership of the Family of Nations, for, as 
Westlake observes, “it is not necessary for a State, to be independent in order 
to be a State of International Law.’’ 3 Such dependent States do enjoy many 
rights and fulfil obligations of international persons. They send representa¬ 
tives abroad, and their inonarchs receive the courtesies and enjoy immunities 
which, according to International Law, are accorded to sovereigns or their 
accredited representatives. 

Statehood alone docs not imply membership of the Family of Nations 
and the lack of such a qualification docs not necessarily place a State outside 
the sphere of International Law. The essential characteristics of a State have 
been discussed at the very outset. To recapitulate them, there must be a 
permanent population, a defined territory, a Government and a capacity to 
enter into relations with other States. Besides these, the State, represented 
by a Government, must receive a de facto allegiance from its subjects ; it must 
exhibit reasonable promise of durability ; it must have its own military and 
naval forces ; and it must possess a separate flag which is the main symbol oi 
irecdom. Above all these, Oppcnhcim emphasizes that a State is, and 
becomes, an International Person through recognition only and exclusively. 

1 his proposition has been discussed in a subsequent chapter. 

Composite Communities. —Having discussed the main characteristics 
ol sovereign States, we now pass on to a certain special class of States, which, 
although not fully sovereign, arc yet possessed of many characteristics of an 
International Person. 

A State is generally a single International Person where there is one 
central political authority as government representing the State. In addition 
there may be composite International Persons. 

Sovereign States permanently united together by a federal compact may 
cither assume the form of a confederation or a supreme federal Government, 
often termed as a composite State. There arc two kinds of composite Inter¬ 
national Persons, 'Viz., Real Unions and Federal States. In contradistinction 
to Real Unions and Federal States, observes Oppcnhcim, a so-called Personal 
Union and a Union of so-called Confederated States arc not International 
Persons. 

1. Westlake : International Law. Vo*. I (2nd R.I.). n 

2. A. li. 41 57. K ' 

3. See post. Chap. X 
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Real Union. —A “real union” is in existence when two or more 
sovereign States have, by an international treaty, the same monarch anil for 
international purposes and external relations act as one State although the 
constituent elements retain their separateness in domestic matter. A real 
union is not itself a State, but merely a union of two full sovereign States, 
which together make one single but composite International Person. At 
persent there is no real union in existence. The 'real union of Austria- 
Hungary formed in 1867 was dissolved under stress of defeating war in 1918. 
The union between Denmark and Iceland also came to an end in 1944. 
Another example of it is Norway and Sweden between 1814 and 1905. 

Personal Union. —A personal union is in existence when two sovereign 
States and separate international persons arc linked together through acci¬ 
dental fact that they ha\e the same individual as monarch. These States 
retain their separate identities for external purposes. Such a personal union 
existed from 1714 to 1837 between Great Britain and Hanover, from 1815 to 
1890 between the Netherlands and Luxemburg and from 1885 to 1908 between 
Belgium and the Congo Free State. A Personal Union is not an International 
Person, the two soscrcign inembcr-Statcs retaining their separate international 
entities. 

Confederation.—A confederation or staalcnbund is constituted bv a 
number of full sovereign States linking together by an international treaty into 
a union with organs of Government extending o\cr the incinbcr-Siates hut 
not over the subjects of those States. They unite by means of a compact 
for the purposes of mutual co-opcration or defence, each constituent member 
retaining its sovereignty and separate identity. Such a confederation is not 
a State. It is more or less a society of an international character anil the 
inCinber-Staics remain full sovereign States and maintain their international 
position. Each confederating State retains the power to revoke the treaty 
which has united them. The organs of the confederation fall short of being 
legislative and governmental. A confederatio t lias not proved a success, and 
the three important unions of confederated States of modern times, viz,, the 
U. S. A., the German and the Swiss Confederation turned into unions of 
federal States. Examples of confederation are provided by the Netherlands 
from 1580 to 1795, the United States of America from 1778 to 1 787, 
Switzerland from 1291 to 1798 and from 1815 to 1848 and Germany from 
1815 to I860. Confederated Stales do not exist at the present time. 

Federal State. —A federal State or Buwlesslaat is a perpetual union of 
several sovereign Stales which has organs of its own and is invested with 
power, not only oven the uieinbcr-States> but also over their citizens. 1 “A 
BuudesiUml ” observes Lawrence, “comprises those unions in which the central 
authority alone can deal with foreign powers and settle external affairs, the 
various mouthers having control over the internal affairs only.” The ordinary 
powers of sovereignty are partly vested in the federal government and partly 
in the separate Slates, both the authorities being co-ordinate within their 
respective sphere. It is a real and sovereign State within the sphere of the 
powers granted t*> it and has unlike a confederation direct power not only over 
the member Stales but also over the citizens of those States. Sovereignty, as 
said above, is divided between incmbcr-Siaics and the Federal State. The 
Federal State has the power to declare war, make peace or conclude treaties 
and the member-States exercise power ami control within their competence 
and retain a considerable measure of autonomy. Oppenheim observes that 


1 . Oppenhci/n : Imernaiional Law, Vul. I p. 175 
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mcmber-States of a federal State can be International Persons in a degree. 
1 hey are not lull subjects ol International Law. Their position, if any, 
within the circle is overshadowed by their federal State ; they are part 
sovereign States, and they arc, consequently, international persons for some 
purposes only. 

rhe principal Federal States in existence arc the United States of America 
since 1787, Switzerland since 1848, Mexico, Argentina, Canada, Brazil, 
Venezuela, Australia, the Union of Soviet Socialist Republics, Federal Repub¬ 
lic of Germany India, Pakistan and Indonesia since 1949. 

The Indian Constitution is federal in all its general features, although it 
permits the federal government, \iz., the Union Government at the centre, to 
convert itsell into a unitary one in times of emergency by the issue of a procla¬ 
mation by the President under Article 352. 

Condominium. It is a common rule of two or more States in a 
territory. In it although there is a joint sovereignty ov er the population, each 
of the jointly governing States has separate jurisdiction over its own respective 
subjects. 1 he Anglo-Egyptian Sudan, the Phoenix Islands in the South Seas 
under the common Anglo-American administration and the New Hebrides 
under the common Anglo-French administration furnish examples of a 
condominium. In 1939 the islands of Canton ami Edcnbury were placed 
under tbc joint control of Great Britain and the United Stales for a period of 
50 years. 


Vassal States and Protectorates 

Vassal State.— A vassal State is one which is completely under the suzer¬ 
ainty oi another State. It has no position in International Law. The suzerain 
absorbs all the lunctions to the vassal state. A vassal has no right of declaring 
war nor oi making alliances with foreign powers, for these acts impair its alle- 
l . Suzcr / ,:| - According to Hall, “a State under the suzerainty of 
another being confessedly part of another State lias those rights only which 
have been expressly grand 10 it and the assumpti on of larger powers of 
external action than those which have been distinctly conceded to it is an act of 
rebellion against the sovereign.** 1 

.I 1 '?, 1 ",f rc - ! l ’,' WCVCr ’ in ?“ ncci wherc vassal States have maintained certain 

Intel national relations, and in such cases they have a limited international 

K!''n"/' ■ “j examples ol vassal stales are Rumania and Serbia before 

l 1878 "“l 1»1. Egypt till October 1951 when she 
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suzerainty of Britain and China. Then China invaded Tibet in 19 Hand 
established a rnditary occupation when the 13th Dalai Laina took refuge in 
Inaia. But Tibet terminated Chinese suzerainty in Pjl2 when she declared 
herself independent. 

India’s relationship with Tibet thus remained iluid for several decades 
till a conference was held in Iyt4 at Simla under the presidency of Sir Henry 
McMahon at which the well known Simla Convention was drafted. The Con¬ 
vention recognised the autonomy of Tibet under Chinese authority The 
British Agent and political otficcr in Sikkim conducted'on behalf of the Co\ em¬ 
inent of India relations with Tibet. Butin 1936 India established direct 
contact with the 1 ibetan Government in view of the developments in China 
and 1 ibet, with Chinese suzerainty continuing more in a theory than in practice. 



In I9 j 0 when the Peking Government of Red China wanted to occupy 
1 i .ct India maintained that she never accepted the sovereignty of China over 

Tibet' )Ul rCC ° gn,SCd ,,omi,,al Ghincsc Suzcr ainty subject to the autonomy of 

Tltc Sino-Tibetan treaty (17-point agreement was signed in Peking on 
the 23rd May, 1J51, which provided for the establishment of a Chinese 

Tsiilf? iT- 1 a :‘ ,nin,S 1 ! rali r commission and military area headquarters in 
l i hei and laid down that the Central People’s Government of China shall have 
the centralised handling of all external affairs of the area of Tilet h 
guaranteed internal autonomy to Tibet and a suzerainty to China Pekin - 

S'tSS... ““ L “"' “ 

This irealy was thrust upon libel as a measure of sccuri.v for China's 
..W,. existence on the occasion of the alii,,I troops crossing the 38th para " in 
Korea and their progress at the border of Manchuria. B 1 

ineVmo ruX'w-,Y il ll Chi, “ lli ' 1 l'” 1 ' ,rcvenl ,1,c Communist ideology 
25ma. H ' hC anCle '“ rc ‘S lo,,s ideology of Tibetans under 

l’anehslioTf,^ 8,1 ^ 54 ’ lhc Pri,nc Mil,islcrs ,,f '"dia and China allirmcd the 
I unci pies to govern the relations between the two countries. 

streets lighting flared up and swirled through die 

against the Chinese t cm m< I * r ’ a, , ld w,dcs P ,cad demonstrations were made 
and the Tibc tanctS he T? 11 s ?°? s P r <* d to all the corners of 'Tibet, 
be independent (),, \t d n ‘ ,un< - cd l * lc 1931-treaty and proclaimed Tibet to 
Dalai 3 '> thc S R irilual and temporal head of Tibet, the 

announced ihai ih^ r" U ? Illd,ai1 l ® r «tory and the Prime Minister of India 
asylum. The (Wm, °vcmment of India ha<l decided to grant him political 
Laina in ^ ^ ^ 


The ... 

from coming .... 
I he Dalai Lama. 


90 


STATES IN GENERAL 


China has no reason to claim Tibet for the Himalayan region never be¬ 
longed to her. 

Grant of Asylum.— As regards the question of the asylum granted to 
the Dalai Lama, it is in consonance with the inalienable right of a State to 
afford asylum to political refugees. International Law, however, requires that 
the person to whom asylum is given must refrain from engaging in activities 
directed against the country from which he has lied while enjoying the 
asylum. India has, therefore, acted within her rights in affording asylum to 
the Dalai Lama and China cannot take any objection against the act which is 
fully permissible under the International Law, nor should it be regarded as an 
unfriendly act against any country. 

Nepal. —Nepal was reduced to the status of a vassal after the treaty of 
1815 between the British Government and Nepal under which the external 
affairs of Nepal were transferred to the British Government. The treaty of 
1835 between Nepal and the East India Company even forbodc the Nepal 
Government to have any intercourse with Indian princes. After the First World 
War the British Government recognized the independence of Nepal by confer¬ 
ring on her the right of legation in foreign countries. She now possesses the 
right of a fully sovereign State and has treaty relations with India and Tibet. 

Indian States. —Under the British rule the Indian States were mere 
vassal States under the suzerainty of His Majesty the King of England. They 
exercised internal sovereignty only. With the passing of the Indian Indepen¬ 
dence Act, 1947, the suzerainty of the Crown lapsed over the Indian States, 
and it was a difficult task for the Government of India to integrate no fewer 
than 550 territorial units into sizeable uni ts under a common system of law 
and government. The State Department, with the late Sardar Vallabhbhai 
Patel as its head, achieved complete success by merging some States into 
adjoining provinces, by grouping other States into union of States and by 
taking over a few States to be administered centrally, the instrument of 
accession having been executed by the rulers of the States. Such ‘States’ lost 
thcn>scparato identity and arc a part of the Indian Union. 

^ In the ease of Kashmir, however, a difficult situation arose. The Govern’ 
mctit of Kashmir entered into a standstill agreement with Pakistan for the 
continuance of economic and administrative relations as also communications, 
supplies and post office and telegraph arrangements on the same basis as 
existed before the partition of India. Pakistan, however, shortly after began 
to put economic pressure on Kashmir which grew into a blockade against the 
State followed by a mass invasion of tribal peopled On the 27th October, 
1947, on a request made by the .Maharaja of Kashmir, the Government of 
India accepted the accession of Jammu and Kashmir ; but the Prime Minister 
of India declared that the accession was subject tojthc proviso that a plebiscite 
of the people would be held in the State when the law and order situation 
allowed. It is to be noted that the declaration by the Prime Minister of 
India about the plebiscite was made after the acceptance of the accession, the 
accession not being subject to that condition and that this pledge was given 
unilaterally. In spite of the accession of the State to India, the raiders 
continued their operations from bases in Pakistan. On the 30th December, 
1947, the Government of India brought the dispute before the Security 
Council, which has been hanging fire since then. 

On May, I V, 1954, the President of India issued an Order under Article 
370 of the Constitution of India implementing the decisions of the Jammu 
and Kashmir State Constituent Assembly on the constitutional relationship 
between the State and the Indian Union. Under the Order the provisions 
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relating to citizenship and fundamental rights, the legislative, executive and 
judicial organs of the Union and their powers, relations between the Union 
and the State, finance, trade, commerce and intercourse within the Union as 
found in Parts 1 to 3, 5 and 11 to 22 of the Constitution have been made 
applicable to Jammu and Kashmir. The Supreme Court ot India will exercise 
practically the same jurisdiction in Jammu anti Kashmir as in oiher parts of 
the country. 

The State of Jammu and Kashmir is part and parcel of the Indian 
Uuion. It forms part of the Indian Union and lias delegated its three subjects, 
oiZ. t Defence, Foreign Affairs . nd Communications in the Indian Union. For 
other subjects it has full autonomy. 

Protectorate. —In the case of a protectorate, a weak Slate s :rks the 
protection of a strong State by tlie* conclusion of a treaty, with the result that 
the important international business is left to tin* protecting State. The 
protecting State exercises a varying measure of control over the external 
relations and sometimes over internal affairs, of the weak State depending 
upon the provisions of the treaty. Oppenheim calls the relationship a kind of 
international guardianship. 

A State deprived «»f the possibility of conducting its own foreign rela¬ 
tions, cut off from contact with its sister nations and almost necessarily 
incorporated (internationally speaking > in the protecting State represents a 
denaturalised conception of a protected State. A protected State is, in fact, 
not a State at all. 1 


It was observed by Lord Haldane in Sobhzun II v. Miller 2 that in the 
general case of a British protectorate, although the protected country is not a 
British dominion, its foreign relations arc under the exclusive control of the 
Grown, so that its Government cannot hold direct communication with any 
other foreign power nor a foreign power with its Governmcnt. The protected 
State becomes only semi-sovereign, for the protector may have to interfere, at 
least to a limited extent, with its administration in order to fulfil the obliga¬ 
tions which International Law imposes on him to protect within it the 
subjects of foreign powers. 

In I’arounak v. 7 urkey* the Anglo-Turkish Mixed Arbitral Tribunal obscrv- 
cd m regard to the British protectorate in Cyprus in lu 14- : "It is generally 
recognised in International Law that there is no single and uniform type of 
protectorate, and that each case must be taken by itself. In every case, 
however, the protectorate involves in general a certain change in the sovereign 
rights of the protected State, inasmuch as it confers upon the protecting State 
not only the conduct of the international relations hut also various rights 
concerning the regulation of the domestic affairs of the protected State, such 

as military command, administration of justice, levying of taxes, etc.It 

is .ypical of agreements establishing protectorates that they often allow to 
subsist the more or less nominal sovereignty of the piotccted State, while 
transferring the real power into the hands of'the protecting State.” 

(1921-1922) pif i U4.1ll5 0,eCt0rale$ * ‘ d Man<,alc <’* n »** British Year Rook of Intern tional Law 
2. *(1926) \.C. 518. 

3 Annual Digest (19?0-|930). Ca.e No. 11. 
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As regards the extent of the powers of a protecting State in the territory 
of a protected State the Permanent Court of International Justice observed in 
the case of rums-Morocco Nationality Decrees' that it depends, first, upon the 
treaties between the protecting State and the protected State establishing the 
1 rotectorate, and, secondly, upon the conditions under which the Protectorate 
has been recognized by third Powers as against whom there is an intention to 
rely on the provisions of these Treaties. The position in th c various protected 
Mates must be ascertained in each case by reference to the relevant agreement. 
In spite of common features possessed by Protectorates under International 
Law, they have individual legal characteristics resulting from the special 
conditions under which they created, and thc stage of their development 

It was observed in the Ionian Ships * that the status of thc Ionian Islands 
and then .eUtion to Great Britain, arc regulated exclusively by the Treaty of 
Pans ol November 5, 1918. That constitutes them a free and independent 
State, under the exclusive protection of Great Britain. Thc protecting 
sovereign has the right of making peace or war for them. But the intention 
o place them in a state of war must be clearly expressed, as they do not 
become so ex necessitate from Great Britain being at war. Great BrUain ha 
not declared war for them against Russia. Their trade, therefore, with Ru fa 

rssseirr u u r hey are nci,her Briush ***** *>•-’* - *. r: 

Authority over foreign subjects is appropriated independently of consent 
on the part of other European states. It rests upon thc implied assertion that 
cxcrc.se of .ur.ad.ct.on on all persons within a protected territory s soecev 
sary, or at least so natural, a consequence of thc protectorate where native 
administration and juridical organisation is inadequate, that foreign powers 
may be expected to acquiesce in its enforcement in the same manner I 
acquiesce in thc effects of complete sovereignty.. cr as they 

In Ex parte Mtunya * thc Court of Appeal setting aside the view of thc 
Divisional Court that because Northern Rhodesia is a protectorate therefore 
°T course and of principle i, followed that “he Court of Outen’t 

easTof a Bi-Uish^b^Vn^lK 1 ?” *° T ordcr of habeas in the 

£, • 1 1 i , ? l . hat couulr y w ho was unlawfully or arbitrarily 

detained there, held that the jurisdiction ought not to be limited to end o- 
ries, outside England, which were strictlv lahrlUrl . 

dominions- but would extend to te^itorfes'^hieh, h^ng'^nUo'lfie 
extent of thc dominion in fact exercised, can l>c said t » hr , ■ 

and effidein *? W " an< ‘ Whi ° h "‘ C Usuc of a will be regarded as-pr^r 

BPsSs&3&Ta.S 

integrity of Si kkim . The Si kkim Gove=f ■ 

2. B No 4 - 

4.' 1 H q 1 B. P 24l' rS and Forei « n J«bdic,ion of .he Bri.i.h Crown. 
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itself by agreeing to refrain from importing arms, ammunitions or any war 
materials from any State without the Indian Government’s express consent 
and approval. Its external relations are controlled by the Indian Government. 

r CM 1 ?? 1 1973 -° n lhc request of thc head of lhc State of Sikkim, the Gliogyal 
of Sikkim, India sent her army to take over control of Gangtok with a view 
to restoring law and order in the Kingdom. 

Sikk , i,n has ils OWn ,e S«slativc body. There isan Indian political olhccrin 
Sikkim who, according to the terms of the treaty, acts as India’s representative. 

Bhutan.—Bhutan is of strategic importance to thc Union of India, lying 
on the latter’s north-eastern frontier, and is surrounded by Sikkim, Tibet and 
North East Frontier Agency on its three sides. Under the treaty of 1865 
concluded between the Government of India and Bhutan, she was to enjov 
the status of an Indian State but it was accorded a special position, like 
Sikkim, in contradistinction to other native States of India. Presently, 
Bhutan is a protectorate of thc Union of India by virtue of the treaty conclud¬ 
ed between thc two States in 1949, and the latter is to advise, govern, 
control and regulate the former’s foreign relations and external affairs! 
Bhutan enjoys, like Sikkim, complete internal autonomy. In September, .»j 7I, 
the semi-independent Himalayan kingdom, Bhutan, having an area of 25.U00 
square kilometres and 750,000 inhabitants, was admitted as a member of the 
United Nations. Even after admission to the United Nations, under the 
1949-treaty, Bhutanese external affairs arc to be conducted with tin*, guidance 
of the Government of India. 

British Protectorates.— Basutoland, Bcchuanaland ami Swaziland are 
the three British protectorates in South Africa. South Africa has been claimin'* 
the.tr transfer since almost 40 years. I lie British, however, claim that the pro¬ 
tectorates could not l>o transferred to thc Union except with the consent of the 

African population of the protectorates and the consent of the British 
Parliament. 

The Malay a Federation consisting of Malay States, Penang and Malacc a 
had been another British protectorate. In 1957 the Federation of Malaya ac¬ 
quired independence and was admitted to thc U. N. 

The 1 onion Islands were made a protectorate of Great Britain by a treaty 
between Great Britain, Austria, Prissia and Russia in 1815. Tin: islands 
b< came a part of Greece in 1863 when the protectorate came to an end. 

The island of Samos, which had been declared a protectorate under the 
joim guarantee of Great Britain, France and Russia, was annexed l»y Greece 
in 1914 when the protectorate came to an end. 

instrumental !/ lh , 0c !° ,K \ r ’ l9f>2 ’ ? rcat Brhai " handed over constitutional 
' . hy whlch , ; hc . surrendered her 63-year old protectorate over 

33rd i^lcpcndem^na^om 10 mdc ' I)C,ldC,,CC ' U « a, “ U ’ became Africa’s 

French Protectorates.— Tunisia and French Morocco in North Africa, 
nrlL A a, . n ’ lo » k,n L and Cambodia in South East Asia constitute the French 
one V* ) cr! f ,iIcs Trcat V Morocco was split .nto three parts, 

>nc pait falling under the French Protectorate, the second under the protcc- 
uo 11 ol Spain and the third constituted the naturalized zone of Tangier, 
i ne ricnch Government maintained that thc protccto.atcs owed their progress 
to trance and as such they regarded any outside interference in thc adminis- 
uauon ol territories under her guardianship as an insult. The Tunisians and 
iUoroccans clamoured for their inalienable right to end thc colonial rule, 
lunisia became independent on March 20, 1956, and was admitted to thc 
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United Nations on November 12, 1956. On March 2, 1956, France recognised 
the independence of Morocco, and Morocco was admitted to the United 
Nations on November 12, 1956. 

Mandated and Trust Territories 


Development of the Mandate Principle. —“Though the mandates 
system was an innovation in the fields of International Law and of colonial 
policy and though it owed its creation mainly to the need for disposing of a 
pressing political problem, it is also the fact that, underlying this institution, 
are ideas which had for a long time been taking shape in the minds of idealists, 
statesmen, and experts in colonial matters and in International Law and which 
had been disseminated by philanthropic and progressive circles in different 
countries. Some of these ideas had, in fact, already found expression though 
in somewhat indefinite form, in international conventions. 

“At the outset of the period of modern colonisation (in the 16th and 17th 
centuries), colonisers concerned themselves almost solely with the exploitation 
of the conquered are as for their own benefit and that of the mother-country. 
Though sometimes religious motives were alleged, nothing was as a rule under¬ 
taken in this direction beyond attempts to effect a rapid and superficial 
conversion of the natives, and if these failed the latter were often exposed to 
the worst kind of treatment or even to extermination. International Law, 
which began to develop at this period, was held to apply only as between 
Christian States and therefore afforded no protection whatsoever to peoples 
dwelling outside the sphere of European civ ilisation. Neither as individuals 
nor as communities could the natives possess any rights, but their conquerors 
acquired rights over them. Thus they were entirely dependent upon the 
humanitarian sentiments of the colonisers and these as a rule proved a very 
dubious safeguard. The well-being or material and moral needs of the natives 
were scarcely considered. 

“Gradually, however, humanitarian, political or economic considerations 
brought about a reaction against this state of affairs. A keener sense of moral 
responsibility for the wcliarc of native races began to develop among 
colonisers. 1 owards the end of the 18th centur>, and still more at the begin¬ 
ning of the 19Ui, theologians, philosophers and politicians oi advanced ideas 
raised their voices against abuses such as slavery and advocated fairer treatment 
tor the native inha. itants of colonial territories. At the same time a truer 
appreciation ot the economic potentialities of such territories brought about a 
realisation that a policy ol good treatment of the natives could not be otherwise 
than beneficial to the interests of the colonizers. 


1 he mandatory idea made its appearance in the international sphere in 
a number of isolated cases in which the Powers entrusted one of their members 
with a specific task—sometimes of limited duration. Thus, in 18i 5, Great 
Britain took over the protection of Ionian Islands, under a sort of mandate 
5 ifio , Up ° n hcr by Russ,a » Prussia and Austria at the Gonference of Paris, 
in lbbU, 1 ranee intervened in Lebanon in order to protect the Christian 
population of that country (the Maronitcs), in virtue of a mandate from the 
Great Powers. 


of \\J 1 ,!i!- n ? ,0nS °, f 1 t - Utclagc ’ of trusteeship, and even of a mandate in respect 
cLditinnt r,. P ° PU °" S W , CrC no1 unknown prior to 1919. Equality of 
0 5 in lhe .economic sphere had also already l>ecn recognised in principle 

maS f T S ° f * frica ’ The ma in elements, therefore, of the 

been out f?7 IT™ r 6 “ 0t r° nly m lhcory LlU had even to a limited extent 
uccn put into practice in a few cases. 
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“On taking up the question of the fate of the German colonies and of 
the territories of the Ottoman Empire inhabited by non-Turkish populations, 
the Peace Conference, in 1919, found itself confronted with a peculiarly 
complex problem. A medley of factors of different kinds had to be taken into 
account : the actual situation resulting from the war, the claims of Allied 
countries and the agreements reached between them, the interests of the 
inhabitants of the territories in question, the trends of public opinion, the 
principl s formulated by the Governments which were to serve as criteria for 
the general peace settlement and, finally, the differing degrees of civilisation 
which had been attained by the peoples inhabiting these territories and which 
rendered a uniform solution impossible. 

“In the plan for a League of Nations published by General Smuts in 
December 1918, on the eve of the Conference of Peace, we. find for the first 
time the broad outlines of an international mandate system.” 1 

Mandated Areas.—The experiment of mandated territories was tried 
for the first time in 1919-20 under the League of Nations. These were former 
enemy territories and were alleged to be inhabited by backward communities 
who were not able to standby themselves under the strenuous condition of 
the modern world. Under Article 22 of the Covenant of the League of 
Nations such cx-encmy territories which were surrendered by Germany and 
Turkey to the Allies were subjected to a tutelary regime under the ultimate 
responsibility of the League. The League handed over these territories for 
administration under “mandate” to advanced nations who by reason of their 
resources, their experience or their geographical |H>siiion could best undertake 
this responsibility and who were willing to accept it. Such nations 
administered these territories subject to the supervision and ultimate authority 
of the League of Nations. 

It was further provided in Article 22 that the character of the mandate 
was to differ according to the stage of the development of the people, the 
geographical situation of the territory, its economic condition and other 
circumstances. 

I here were three types of mandates, viz. : 

A. Certain communities formerly belonging to the Turkish Empire which 
had reached a fairly advanced stage of development where the mandatory 
merely rendered administrative advice and assistance till such time as they 
were able to stand alone. Examples of this type were : Iraq administered by 
<»rcat Britain ; Palestine (and Transjordan) administered by Great Britain ; ami 
oyria and Lebanon administered by France. 

B. Other peoples, especially those of Central Africa, who were at such a 
stage that the mandatory must be responsible for the administration of the 
territory under conditions guaranteeing freedom of conscience and religion, 
•subject to the maintenance of public order and morals, the prohibition of 
abuses such as the slave trade, the arms traffic, and the liquor traffic, etc. Its 
examples were British Cameroons, British Togoland and Tanganyika 
administered by Great Britain; French Cameroons and French Togoland 
administered by France ; and Ruanda Uruiwli by Belgium. 

P -fi G ’r i lC, . ril °u- CS SUC 1‘ as South-West Africa and certain of the South 
acme Islands which, owing to the spuseness of their population or their 

1. The Mandate System, Geneva, 1945, League of Nations Publications VIA, pp. 7-15. 
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remoteness from the 


small size, or their remoteness from the centres of civilization or their 
geographical contiguity to the territory of the mandatory, were administered 
as integral portions ol the territory of the mandatory subject to the safeguards 
mentioned above in the interests of the indigenous population. They were 

Sth b S - Samoa hv ^ ,Uth ; We 1 St administer'd by ihe fcf 

bvr ^ '^/ Sa T a by .^ ew ? e t 1 r and i Nauru by the British Empire jointly 
by Gi eat Britain, Australia and .New Zealand; and Pacific Islands north of 

the Equator by Japan and those south of the Equator by Australia. 

Lord Balfour thus explained the mandate system in 1922- “The nuhlir 
mind might have misunderstood the powers of the League of Nations and its 
•mined i egarding the mandates. The mandates were not the creation of the 

League of .Nations and they could not in substance be altered by the League 
" hose duties were confined to sec that the specific and detailed Vrms of ^thc 
mandates were in accordance with the decision taken by The allied and 

associated powers.that in carrying out these maml.tp, ‘, j ? d 

power should be under the supervision, not under the control’ of the League 

wldeh 1 ; alC WaS " SC f - 1,np, t d Hmitalion conquerors on Vhc 

which they exercised over the conquered territory. In the general interest of 
mankind, the Allied and the Associated Powers had imposed ,Ids limhation 
u on themselves and asked the League to assist them in seeing that the 
general policy was ca rried out; but the League was not the author of h 
mandatory system. The duty of the League *as first to J If f r 

the mandates were in conformity with the principles uf ,i 1 , ! tc,ms °f 

secondly that llicsj terms would in fact regulate thc'policv . ■ 1C ,i 1 ^ <>VCnan , 1 ? nd 
power in the mandated territories ” 8 *° Uey ° [ lhc "Calory 

non-mandatory States. 


consisting „f a major hy of 


(.-.: 5 ,,r ,hu . 20th session 

under tutelage, has become fit to be able to tcommunity, hitherto 
and assistance of a mandatory depended on $i* 1 * 
development of the territory. In each it U P a * aI *. SOC, ?* and economic 
principles. The Commission laid <lnwn ,h ^ S * a . < i llcs,1 ° 1 } °f fact and not of 
cd territory to become independent, thcs^bein'^rsc'ule l <1U ' S ‘ ,C f °'' “ mand ? 1 ' 
to maintain its territorial integrity and nolftiraT •' t r «vernmcnt, capacity 
maintain law and order within the tcrrimrv ' f ,n<lc P"»l="cc, ability to 

mo. When it was su^rs’cllcd by'thc trLs'tceship system. 19 ' Ca "‘ C l " C "‘' 

introduced*new'syst'em of'^uuM-tcrriLries” U, ‘‘' C<I Na ' io " s Organization 
mandates system. Article 77 of th c c harter nr ?. corol ' ary *’* ll >c f,,r ™? r 

system shall apply to (a) territories now held undcr mand^' ,h ? ‘ ru * t *«**“P 
Which may be detached from enemy States . mandate ; ib) territories 
War; and (c) territories vnluSy rfSJT ra, ‘ * ,hc ***** World 

responsible for their administration. ' The trus eeshin t*. by ^ 

e trusteeship system docs not apply 
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lo territories which have become members of the United Nations, relationship 
among which shall be based on respect for the principle of sovereign equality. 

The objects of the trusteeship system arc enumerated in Article 76 of 
the Charter. 1 hey are to further international peace and security, to 
promote the political, economic, social and educational advancement of the 
inhabitants of the trust-territories and their progressive development towards 
self-government or independence, to encourage respect for human rights and 
tor fundamental Ireedoms for all without distinction as to race, sex, language 
or religion, and to ensure equal treatment in social, economic and commercial 
matters tor all members of the United Nations and their nationals. 


lhc terms of trusteeship for each territory to be placed under the 
trusteeship, including any alteration or amendment, shall be agreed upon by 
ihc States directly concerned, including the manda tory power in the ease of 
territories held under mandate by a member of the United Nations. The 
trusteeship agreements must in each ease include the terms under which the 
trust territory is to be administered and designate the authority which has to 
exercise the administration of the tiust territory. Such authority is called 
the administering authority, which may be one or more States or the Organi¬ 
sation nsclt. It shall be the duty of the administering authority to ensure 
that the trust territory shall play its part in the maintenance of international 
peace and security. To this end ihc administering authority may make use 
° vo Juntccr forces, facilities and assistance from the trust territory in carrying 
out the obligations towards the Security Council under taken in this regard 
by the administering authority, as well as for h eal defence and the mainte¬ 
nance ot law and order within the trust territory. 


lrU si ,Tr h ri 1 ^r, C , li ,°"t t lhc U " i, '‘ 1 r N u a ' ioUS iu lospm 01,1,0 supervision of 
of'thcii f aher'a ti * C ap P r " val "* ,hc wr"" "> m.MccsI.ip agreements ami 
Ot the 1 relation or amendment arc carried out in the cases of strau-iric 

Tr U s t c , e y 5 h'in C G^unr!| ty r C ' V ' ,ich ,n f f avai .' ****** «hc assistance of O,.! 

wsf, .„sx 

the V**" 1 ** 1 «»**«* of .hose members of 

.he Security (S r c ilI. "T™' 8 l'™ lerri,ori «?» -ombets of 
oilier members elected for .br * l * 86 *7 lrusl ,orrKor y a "<l as many 

be necessary to ensure .hit hr ? by •. U, ° Go " oral Assembly as may 
Council is dually Zided bi j :' | U ' nb,:r of *»««.l>«. of the Trusteeship 
which administer in • wcc,1 1 ,l ose "'embers of the United Nations 

lhc Trusteeship Council t wl,ich ,do "'>i. Each member of 

represent it therein ° JeS, ’ ,al ' : ,mo N^cially qualified person to 


ri.y, the TrutuxsddD 0?im?T| S ■ ( f ci,cra ' Assembly and, under its autho- 
reports submitted bv ihc ■iVnlink^ 1 '* 1 ' >m ' °» Ul l . ,lcir func »ions may (a) consider 
examine them in ! * b) aooo l» l . petUio... and 

for periodic visits to the respective in. ad, """. slcrin S. authority ; ^c) prov ide 
.be administering authoritvZn.U lrus, lerr ‘ t ""es at times agreed upon with 

.ni.y with the terms of the' t’ru^eshlp^ecun'cnis?"'' **** 
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The Trusteeship Council has to formulate a questionnaire on the political, 
economic, social and educational advancement of tlie inhabitants of each 
trust territory, and the administering authority for each trust territory within 
the competence of the General Assembly shall make an annual report to the 
General Assembly upon the basis of such questionnaire. 

Voting and Procedure. —Each member of the Trusteeship Council has 
one vote. Decisions of the Trusteeship Council arc made by a majority of 
th e members present and voting, flic. Trusteeship Council adopts its own 
rules of procedure, including the method of selecting its President. It has 
to meet as required in accordance with its rules, including provision for 
convening of meetings on the request of a majority of its members. 

The Trusteeship Council must, when appropriate, avail itself of the 
assistance of the Economic and Social Council and of the specialised agencies 
in regard to matters with which they are respectively concerned. 

Declaration to place mandated territories under the trusteeship 

system.—At the first Assembly of the United Nations in 1946 Great Britain, 
Australia, New Zealand, Belgium and, with some qualifications, France 
made declarations announcing their intention to place their mandated 
territories under the trusteeship system. South Africa, however, claimed the 
right to incorporate the mandated territory. 


South-West Africa. — By virtue of tills stand taken by South Africa in 
respect of her mandated territory, uiz. t South-West Africa, she discontinued 
sending reports and petitions from the inhabitants of South-West Africa to 
the United Nations. The General Assembly of the United Nations, therefore, 
submitted a series of questions to the International Court of Justice. The 
two important questions for decision of the Court were : 

0) What arc the international obligations of the South African Govern¬ 
ment with regard to the former mandated territory of South-West Africa ? 

(2) Has the South-African Government the right to modify the inter¬ 
national status of South-West Africa, and, in the event of a negative reply, 
where does competence rest to determine and modify the international status 
of the territory ? 

On July 11, 1950, the International Court of Justice—the highest 
tribunal in the world—unanimously decided at The Hague that South-West 
Africa was still a territory under international mandate and that the Union 
of South Africa was not competent to modify its international status. The 
findings of the Court may be summed up as under : 

(1) The Court held by 1 2 votes to 2 that South Africa continued to 
have tlie international obligations stated in Article 22 of the Covenant of the 
League ot Nations and in the Mandate for South-West Africa, including the 
obligation to submit reports and transmit petitions from the inhabitants of 
that territory, the supervisory functions to be exercised by the United Nations, 
to which the annual reports and the petitions arc to be submitted. 

(2) The Court unanimously decided that the provisions of Chapter XII 
relating to trusteeship of the U. N. Charter were applicable to South-West 
Africa in the sense that they provided a means by which the territory might 
be brought under the trusteeship system ; but by a majority of eight to six 
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the Court decided that the provisions of Chapter XII of the Charter did not 
impose on the Union of South Africa legal obligation to place the territory 
under the trusteeship system. 

(3) The Court unanimously held that the Union of South Africa acting 
alone had not the competence to modify the international status of the 
territory of South-West Africa and that the competence to determine and 
modify the international status of the territory rested with the Union of 
South Africa acting with the consent of the United Nations. 

(4) The terms of the original mandate given to the Union Government 
did not involve any cession of territory or transfer of sovereignty to tin- Union 
of South Africa. 1'he Union Government was to exercise an international 
function of administration on behalf of the League with the object of 
promoting the well-being and development of the inhabitants. 

(5) As regards the argument advanced by the Union Government that 
the mandate had lapsed 1 ctatise the League had ceased to exist, the Court 
observed that if the mandate lapsed the Union Government's authority would 
equally have lapsed. There was a dissenting opinion by three Hague Judges 
—a Russian, a Belgian and a Chilean—who held that South Africa was 
legally obliged to place South-West Africa under the U. N. Trusteeship system, 
inasmuch as all the mandatory powers except South Africa had consented to 
tlie conversion from the mandatory to the trusteeship system. 


The trusteeship system represents a compromise between the competing 
claims of interested Powers. And as Duncan Hall observes, the trusteeships 
arc examples of the international frontier in which Powers, (particularly the 
Great Powers, expanding along their main lines of communications to the 
limits ol their political and economic influence and their defence requirements 
nnpmgc upon each other in conflict or compromise. 


The administering States have to perform a large number of duties in 
regard to trust territories, and any dispute arising between the trust territory 
and the administering State is referred to the International Court of Justice. 
1 lie administering authority docs not exercise sovereignty over the trust 
territory and lias international obligations in respect of the same. 


Of the original II Trust Territories there remain only two—New Guinea 
and the Trust Territory ol the Pacific Islands-which have not yet attained the 
('barter goal of self-government or independence. 

~ Competence of the General Assembly to revoke the Mandate for 

n, ! 1 ™ A ( fr,ca r. n,C - U . ,HO V °f S° ulh A *nca has consistently followed the 
P ncy ol racial discrimination in its administration of the mandated territory, 

r..l I , . n , aUCr rc r civcd lllc aUcmion of 1, ‘C General Assembly from time to 
“ ,. 1 ] 'T 1,1 1 his manlier flouted the mandate. Repeated United Nations 

solutmiis have had no effect on the Union of South Africa in regard to the 
mandated territory of South-West Africa (now called Namibia). Ultimately 
L?,, « . C S- ( 1 ncra l Assembly resolved on October 27, 1966, to 
c inmate South Africa s right to administer the territory. In its resolution 
' .'pjy dc , clarcd dial South Africa has failed to fulfil its obligations in 
irm-af °i c adm »»siration «f die mandated territory and to ensure the 
Solid, w ,naU r n;d w ch-being and security of the indigenous inhabitants of 
lv i i • ? , !’ lca * a,ld ! ,as » iu f acl > disavowed the mandate, and consequent- 
. i decided that the mandate conferred upon His Britannic Majesty to be 
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exercised on his behalf by the Government of the Union of South Africa is 
therefore terminated, that South Africa has no right to administer the 
territory and that henceforth South-West Africa shall be under the direct 
responsibility of the United Nations. To give effect to the above resolution, 
the General Assembly established an ad hoc committee for South-West Africa 
comprising fourteen member States and charged upon the ad hoc committee 
to recommend practical means by which ' South-West Africa should be 
administered, so as to enable the people of the territory to exercise the right 
of self-determination and to achieve independence. 


Resolutions of the General Assembly.— In order to enforce its deci¬ 
sion the General Assembly has to enlist the support of the Security Council 
for taking legally binding decisions. The Security Council can take punitive 
action of an institutional character an.i enforcement action as envisaged in 
Chapter VII of the Charter. As regards punitive action of an institutional 
character, the General Assembly can, upon the recommendation of the 
Security Council, suspend or expel a member from the organization. The 
various resolutions passed by the General Assembly of the United Nations 
have condemned South Africa for its policy of racial discrimination and 
have also proclaimed that the policy pursued bv South Africa has led to 
international friction constituting a danger ^international peace and security. 
In November 1962 the General Assembly adopted a resolution calling upon 
member States to break off diplomatic relations or refrain from establishing 
such relations close their ports to all vessels flying the South African flag 
and boycott all South African goods. In 1963, the Security Council recom¬ 
mended an arms embargo against South Africa. Earlier in 1962, an embargo 
on oil supply to SQuth Afnca had been imposed by the U. N. Trusteeship 
Committee. The UNESCO the 1AO, the ILO and the Economic Com¬ 
mission for Africa have set the process of its expulsion or forced withdrawal. 
On November 2 1972, the U. N. General Assembly called upon all 

countries to withhold aid to South Africa, Rhodesia and Portugal until they 
renounce their policy of colonial domination and racial discrimination 


rhe action taken against South Africa in the nature of punitive action 
ol an institutional character, preventive or enforcement action, has not cased 
the problem. If anything, it has ha.dcncd the attitude of South Africa. In 
this view of the matter even suspension or expulsion of South Africa from 
membership of the United Nations cannot solve the problem. 

Difficulty in implementing the measures.— The difficulty in the 
implementation of any of the measures provided in the Charter is that the 
big powers, namely. Great Britain and America, are not in a position to 
impose any sanctions against South Africa on account of their political and 
economic affiliations with that country. America has a huge trade with the 
Republic of South Africa. American banks have made renewable cred it to 
the tune of 40 millions of dollars to the Union. The exports of the United 
otates to oouth Africa have increased enormously. West Germany is also 
doing enormous trade with South Africa. Against the waves of indignation 
shown by the United Nations from time to time against South Africa, there 
is a massive common economic link built on fabulous profits between the 
racist minority regime of South Africa and the leading Western powers. 


Even if there were a consensus 
enforcement action against South 


of opinion among big powers for taking 
Africa, the cost of a naval blockade of 
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South Africa’s principal ports, which is a pre-requisite for the success of 
economic sanctions, would he enormous and it is difhcult to conceive that the 
United Nations will be in a position to undertake such a formidable venture. 

The ad hot committee, constituted in aecoidancc with the General 
Assembly’s resolution of October 27, 1966, terminating the mandate over 
South-West Africa, for devising practical means by which South-West Africa 
should be administered, was duly wound up on the adoption of a resolution 
on May 19, 1967. Under the new resolution an eleven-member Council was 
elected on the 14th of June, 1967, by the General Asscml ly. It resolved that 
the newly created Council lor South-West Afiica should contact South Africa 
for laying down procedures tor the transfer of the territory. The new resolu¬ 
tion could not be said to be a step in lurthciance of the previous resolution 
of October 27, 1966, terminating the mandate over South-West Africa. 

Advisory opinion of the International Court of Justice on the 
Legal consequences for States of che continued presence of South- 
Africa in Namibia. — 1‘he International Court ol Justice in its advisory 
opinion on the status of South-West Africa opined on thc21st of June 1971, 
that it considered South Africa’s presence in South-West Africa to he 
illegal and that it should withdraw from the territory immediately. 
The opinion, by 13 votes to two, had lecu sought by the United Nations 
Security Council. The General Assembly had passed a resolution 
in 1966 terminating South Africa's mandate over South-West Africa 
granted to the font.ci ly the League of Nations hti> ytais ago. Before 
acting on that resolution, the Security Council wanted to aim itself with the 
World Court's advisoiy opinion on the issue. 1 hr Security Council seeking 
support for its efforts to force a South African withdrawal, had asked the 
Court for its opinion on the legal consequences <t South Africa’s continued 
presence in South-West Africa. I lie two dissenting votes were tasi l.y the 
Judges of Britain and France. 

By 11 votes to four, the Court advised that the U. X. members were 
under obligation to recognise the illegality of South Africa’s presence there 
and the invalidity of its acts on behalf of or concerning Namibia (South-West 
Africa) and to refrain from any acts, and in paniculai any dealings with the 
Government ol South Africa, implying recognition of the legalitv of, or 
lending support or assistance to, such presence and administration. 

The South African Premier, John Vorstcr, rejected the World Court’s 
finding that South Africa's continuing presence in Namibia was illegal. He 
observed that an advisoiy opinion, by its very nature, was of no binding 
force, and in the present ease was totally unconvincing. 

International Trusteeship and Mandates. —The system of interna¬ 
tional trusteeship is more comprehensive than the system of mandates 
associated with the League of Nations. The idea which runs throughout the 
Charter is to encourage respect for human rights and for fundamental 
freedoms f°' without any distinction. The Charter further lays down that 
the object of trusteeship is to further international peace and security. This 
clause embodies a very progressive step from the point of view of the. interest 
of the inhabitants of trust territories. And, as Gppenheim observes, “this 
somewhat general statement signifies the intention to abandon the drastic 
limitations which the Covenant imposed upon the mandatory in respect of 
recruitment in and fortification of the mandated territories.” Article 73 of 
the Charter of the United Nations requires members of the United Nations 
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assuming responsibilities for the administration of territories to accept as 
sacred trust the obligation to promote to the utmost the well-being of the 
inhabitants of t hese territories. Further, the functions and activities of the 
trusteeship arc also wider than those of the mandates. 

Neutralised States. —“A neutralized State is one whose independence 
and political and territorial integrity arc guaranteed permanently by a collective 
agreement of Great Powers subject to the condition that the particular State 
concerned will never take up arms against another State—except to defend 
itself—and will never enter into treaties of alliance, etc., which may compro¬ 
mise its impartiality or lead it into war.” 1 According to Svarlicn, “States 
whose independence and neutrality arc guaranteed for all future time by 
treaty arc known as 'neutralized* States.”* 

The neutralized State is, therefore, prohibited from carrying on war 
except in its own detcnce or from entering into treaties or arrangements with 
other States that may affect its neutrality in time of war. The great powers 
also guarantee in return its inviolability. The neutralized State to this extent 
limits the exercise ol its sovereign rights. The prohibition proceeds from 
the general 1 ody of nations '1 he object of neutralization is to protect weak 
States from then power I ul neighbours, but no State can be neutralized 
without its consent. I he. big powers neutralize a weak State for the purpose 
of maintaining the. l alai.ee of power by keeping it a bufTer-State in between 

their frontiers. 


* _*, ar H UC< ' lat a "eutralized State is a part-sovereign State as it 
cannot cntci into ticatics ol alliance with or declare war against another 
State. But this argument is fallacious for a neutralised State is ts fully sover- 

c, g n a V'‘Vr,,; ; n i,alc in raaltcrs fallin g within its territory. More¬ 

over independence 01 full sovereignty does not connote unlimited liberty with- 

T fH y !Iw un m ^| ha !’ CVCr ' rhc S,atcs through conventions, treaties and 
^ i a r r VC | many obligations which hamper their freedom in 
internal as als> international jurisdiction. A neutralized Stale docs not differ 
from a fully sovereign stale in these respects. 

On MtTchTo rl ^f5^^h l r^ Und haS P “ r ,? Ucd a P° lic y of neutrality since 1648. 

Po tm.al 1‘iussia Sn^n \ <*»'*"***' Vic nna, Great Britain, Austria, France, 
Poitugal, 1 lussia, Spain, Sweden and Russia accorded to Switzerland the status 

rtaruteof neutralh? ™ a "f. collec, ; v<:1 y guaranteed its independence. The Swiss 
statute ot neutrality prohibits her from participating in political or military 

alliances. Tins position of Switzerland was recognised by the Council of the 

tar aS “!" ri ^ al member & the u “demanding 
i " . f to participate in a military action or to permit the 

tl,e P rc l J * ra *i° n of military enterprises upon her 
wars “ U ‘ al “ y WRS rCS P' Cl “ 1 ^ the lielligercn.s in both the world 


Switzerland has refused to join the United Nations lest membership in 
the U. N. should infringe her neutrality since the Charter makes collective 

military sanctions against ,hc offending State a duty for Ill^ members She 

however, participates fully in specialized agencies of ihe United Nations and 
,s a party to the Statute of the International Court of Justice 

Belgium and Luxemburg.-Bclgium and the Grand Duchy of Luxc.n- 

1. Starke : An Introduction to International Law, 5.1, Ed n 111 

2. Oscar Svarhen : An Introduction ,o the Law of Nat^^p. 87. 
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burg, which were neutralized between varying periods, ceased to have that 
status by the Treaty of Versailles, 1019, inasmuch as their neutrality was 
violated by the Germans in 1914. Both Belgium and Luxemburg are members 
of the United Nations. 


Distinction between Neutralized and Neutral States —It is impor¬ 
tant to observe the distinction between the siatus of a neutralized State and 
the status of a neutral Slate. The term neutrality denotes a treaty between 
two States whereby they mutually agree that if one of them is attacked by a 
third State, the other will maintain an altitude of neutrality towards the c«>n- 
llict. Neutrality, therefore, involves t wo essential elements, viz.* the element 
o! abstention from acts of war and the element of freedom to abstain or not to 
abstain at pleasure. In neutralization the iirst element remains the same, viz., 
the element of abstention from acts of war ; but instead of the second we have 
either an obligation not to light except in the strictest self-defence, or an 
obligation to abstain from warlike use ol certain places and things which have 
had the neutral character stamped on them by international agreement. 
Neutrality, therefore, is a temporary atlair, but neutralization is a permanent 
measure, the status having been guaranteed by the explicit agreement ol a 
limited number of great powers, accompanied by a definite sanction and a 
corresponding obligation on the |>art of the neutralized State to remain as 
such. Enforced neutrality is, therefore, the essence of neutralization. Neutral¬ 
ization, therefore, involves neutrality, but neutrality docs not necessarily 
involve neutralization. In short, neutralization is permanent, general and in¬ 
voluntary, while neutrality is temp nary, particular and voluntary. 

Starke observes that “neutralization differs fundamentally from neutral¬ 
ity, which is a voluntary policy assumed temporarily in regard to a state of 
war affecting other Powers, and terminable at any time by the State declar¬ 
ing its neutrality. Neutralisation, on the other hand, is a permanent status 
conlorrcd by agreement with the interested Powers, without whose consent it 
cannot be relinquished.'*! 


THE QUESTION OF DIMINUTIVE STATES 

^ince the second world war, almost all the erstwhile colonics have been 
granted independence. Most of them did not grow out of the natural course 
ot national evolution, but were products of inter-imperial rivalry and accords 
signed in the European capitals. The colonial powers left them as they were 
and, consequently, some of them even though sovereign stand as liny entities 
whether as regards area, p >pulatton or national economy. Since every slate, 
irrespective ol its size <*r power, has mic vote in the United Nations, the ques¬ 
tion ol diminutive states has now turned into a problem difficult to resolve. 

A sovereign state is one which has a permanent population, defined terri- 
iy, eiiccuvc government and independence. There is no minimum siz.c pre- 
& Vf lb - 0|> P c ! lllci,n ,las cited the examples of Vatican City, Monaco, San 
* a, m ° a, ‘d Liechtenstein which in his opinion can qualify as sovereign states, 
i the tune of admission of individual diminutive states to the United Nations, 
one ra,s . cd a '»y objection as to their size, although the degree of sover- 
eignty enjoyed by them was sometimes questioned. Some of them do have 
in? C ° SC rc,ai »° n ship with larger states, but then even some bigger states arc 
tuct satellites ol some or other super power. Some theorists like Dr. 
lggms, Bowett and O’Connell have tried to introduce a variable concept of 
i«7-,i a ' V V IC **nall states are eligible for ful hnembership of the Special- 
agencies but not ol the United Nations itself. But the theory is not 
I. Starke : An Introduction to Internationa! Law 5th Ed. p. 114. 
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tenable if we closely examine the relevant provisions of international law. 
I lie concept of statehood cannot be used in different senses by the same actors 
( diplomatic representatives of the states ) in similar fora ( intergovern¬ 
mental organisations) for the same purposes (participation). 1 

The second objection that is often raised is regarding the ability of 
diminutive states to ful'il the obligations of membership. The obligations 
of members of the United Nations are not very onerous. Most of the pro¬ 
visions of the Charter arc nothing but rules of peaceful behaviour which are 
pjirsuable by big and small states alike. The most onerous obligation in the 
Charter seems to be the one contained in Article 17 (2)—the obligation to 
contribute to the U. N. budget. The minimum annual contribution to the 
u * N. budget currently comes to about 55,000 dollars which is a pretty big 
sum tor diminutive states. The expense was the main factor in deterring the 
states of Nauru and Western Samoa from applying for admission. Some of the 
diminutive states, e. g. Iceland, do not have any armed forces at all and even 
when one of them maintains an army it would inevitably be quite ineffective, 
iwen so, some provisions of the Charter, such as Art. 43 (I), would be deemed 
to have been complied with if the members provide only “assistance and 
l.u iljties, including rights of passage”. Military assistance is not a strict 
requirement. Moreover, non-military sanctions as provided for in the Charter 
require merely an abstention from having economic and diplomatic relations 
which poses no problem for any state. It has been argued that the diminutive 
state s economic and political dependence on a bigger state may come in the 
way of its taking sanctions against the latter. However, Article 50 give states 
acing special economic problems as a consequence of carrying out the sanc- 
tions the right to consult with the Security Council as to how they can be 
•csoivcd. When admitting such permanently neutral states as Austria the U. N. 
snowed its willingness to ignore their inability to participate in such sanctions. 
,J. ® J U . cal <l «Pciulcncc of diminutive states is no real handicap, as the 

L, c \i c ! cgalca ,y . l, . lc n to lhsir neighbours are, in most cases, revoc¬ 
able. Moreover, the bigger state also normally is a member of the U. N. and 
\ oud violate Article 2 (:>) of the Charter if it prevents the client state’s 


participation in sanctions. 


■ f. ri ‘r ‘ h ’ 11 comes up for consideration i s regarding the desir- 

a , b " l r:l l ‘ c ,.: u 7 i r.r * u,c> v ?• n,c «e«bcShi P <?«*&«•««a 

state some son of prestige in political circles. The U. N. happens to bean 
international platlonn a,d being its member normally means being better 
equipped to resist Political pressure from the p nverful states. The U. N. 
l S ?,f, r rcTr a, ,' C eXC '‘ a,, S‘. in the sense that ambassadors of all 
sates a f.f C :. d , ;' ctucu,ldcr ,hc same roof and for diminutive slates 


• i .i ' 7 ■••**7 wwinc navens OI exemption ioi 

he lawless...or tor over-mighty interests.” On the other hand, the disadvan¬ 
tages of admitting the diminutive states arc obvious. The combined voting 


SliltCS 

strength of all eligible diminutive states is quite substantial although their 
comb.,ted populations would amount to no more than that of one normal state. 
In con)..net.on with another block they could casilv sway the General Assem¬ 
bly while then contributions to the U. N. expenses would be negligible. Ad¬ 
mission of such a large number of states to full membership would also entail 

parative^Law Qpartertyf Vol ^Tp' 6K,T i'ii" eUni,ed ' ,a,ion5 ’ international and Com- 
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a great strain on U. N. resources, in terms of seating capacity document¬ 
ation, duration of meetings, reimbursement of travel expenses of delegates, 

etc. 

Writer Nkainbo Mugerwa, however, holds a diffcrci.i view A< cordin'-: 
to him “Thev (the diminutive states) are certainly not typical lull subjects o! 
international law. They are all dependent to a R r.-ater - lessor extent ....a 
third state, especially for the conduct of the, foreign .clan.,ns.......While 

possessing a defined territory, a Sovemmeut ami a populai.on, these 
states do not possess the full capacity to enter mto foreign relations, l o. this 
reason they cannot be regarded as fully sovereign independent states. 

In 1967 the U. N- Secretary-General pointed out that full member- 
ship for these* states might be too onerous for them awl might weaken the 
U N also The United States raised the issue in tlic becui Uy Council. I lie 
United States put forward its proposal in the following terms The diminutive 
states would be designated as associated members of the Limed Nations. 
They would enjoy all the rights of full members m the General Assembly, 
except the right to vote or hold office ; “appropriate: rights” m the berumy 
Council, when that body is taking action whic h affects them; “appropriate 
rights” in the Kconoinic and Social Council and in the regional commissions 
and other bodies ; and access to U. X. assistance in economic antisocial 
fields. In return, the associate members would be subject to all the obligations 
of members, except that ofmonctarv contribution to the U. X. budget. 

The United Kingdom made a simpler proposal. Hie diminutive state 
would be admitted in the same way as other states but when applying for 
meinb isliip it would voluntarily ienounce the right to vote or to hold othcc. 

Us contribution to the U. X. budget w mid I lominal. Hie British proposal 

dues away with the creation of an inferior class ol members. Further, since 
the renunciation of rights would have t » l»c voluntary, the U. N. Charter 
woul l not require any amendment. 

I he Security Council Committee of Experts on this subject was set up 
in 1969, hut it has not bee t able to d liver its final opinion so far. 


The Holy Sec and the Vatican City.—'The Church an l her main 
body the Hoiv See have constantly obliged the secular power to recognize 
their independence. Although after the annexation of the Papal Males by 
Italy in 1070 the Holy See ceased to exercise any tciritoiial sovereignty which 
had been exercised for more than 1,100 tears, her independence was not 
only admitted hut recognized by the State Laws, and even during the pciiod 
1H70-1929 Italy did not claim territorial sovereignty over the lloly .See. I be 
Italian Law of Guarantees conferred on the Pope peisonal immunities and 
prerogatives as are accorded by International Law to the heads of sovereign 
States. The Pope and his successors were also guaranteed the possession ol 
the Basilica of St. Peter, the Vatican and Latcran Palaces as well as the 
villa ofGastcl Candolfo. Hie Holy lather liad Complete authority within 
this area. The Pope was also offered an indemnity of an annual sum lor 
the loss of his temporal possessions. But Pius IX proclaimed himsell a 
“prisoner in the Vatican" refusing to accept the terms of uic Law ol Papal 
Guarantees, enacted by tin Italian Paili.ment in May 11171 , on the ground 
that such enactments by the Government ot Italy were unilateral, alterable 

1. C/o Manual of Public International Uw : Ed led by Max Sorensen; Subjects of 
International Law, Nkamho Mugerwa, p. 262. 
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at any time by the Italian Parliament. He demanded a guarantee not bv 
the Government oi Italy but the recognition of this position bv other States 
as well. The Government of Italy did not accede to this view, with the 
result that the relations between the Pope and the Government of Italv 
continued to remain strained for about half a century and the Pope never 
lett the \ atican m the period lx*tween 1870 and 192‘b 


the 


finally, the Lateral, Treaty of February 11, 192.1, entered into between 
„r'„, " - ,SCC r a ' U , ,hc ^'ngetem of Italy created the Vatican City, consisting 
svm o? a i’>° Ut • 1/2 k ' n ' S< J' a,,d l,a ' i"S •* population of 1,000, as a 

te • f 10 l o|>CS lcr, ; ,,orial sovereignty. This .narked a return of 
, , |,, 1 ,ssc ^ 1 °" l « ‘he Holy See which she had lost in 11170. The 
preamble to ,|,c l reaty emphasizes the necessity “to guarantee to the Holv 
i m ‘.T 11 Ictc Visible independence and a sovereignty unassailable in 

U-ni. ri LaW • Pl \ e c '“ cf il,m ,,f ‘he treaty was the constitution of the 
r sovere.gnty of the See. The treaty contains an important provi- 

, ' I '| acquisition of Vat,can citizenship, which is made to depend on 
rics oni,, V r 1:,S ^. C ll ' e Ci, y- " determines the precise bounda- 

thrsc h< ,, I v :,“ y a,ul . 8 ra '» s the Holy See territorial sovereignty within 

on l , r ,Ul '“' "• th0 territorial sovereignty accorded bv Interna- 

u onal Law lo oilier Slates. 

inviolable Va -n a " iS “ I*™*"®"* 1 * “'utralisctl country, its territory being 
second WO. I 1 w n * u, ™ ,,t y was , r^Pccicd by the belligerents during the 
k Under Art. 24 of the Lateral. Treaty the Holv See has 

Stat« ami rro.n P - . ' a . ,0of r,valnes of «nnporal nature between other 

‘ll c mi c J r international .egresses convened to deal will, them, unless 
the contending parties make a joint appeal to its mission of peace. 

She hI 1, .hc H :il y iu C or a !i l,0 r 8h ,c,n po'al can he classed as a true .State’ 

tsf.’sisrjv irr 

powers, which clearly'go" u> show tluVl' she “l^ ' U ‘ olhc ‘' r ° rC /. ! f' 

clearly recognized by Inicrnatk,Tial L lw C pJ ? *" £ dc l' c, 1 ,d ?" 1 Personality 
view that “the Lateral. Treatv has irca.rd Pro[c **"'. 0 PPenhc,m shares the 
Vatican City, with the inc^ljTof aThoW":‘ C 7;i Vl ^ 0,,a 
possesses the formal requirements <>r statehood' „',d - Hea<.. I hat State 

recognized as such bv other Slates Its a " '"'cmat.onal person 

national Law lies in the iTc , cntd„, iX''™?- 1 ** licld of I " lC '; 

lo be vested in an entitv pursuin.r obiccts Personality , s here recognised 
herein in national State's such as Hi® d id! !“ V different front those in. 
society of States.”* Lautcrpachl, Cugt-enhc ma !? V“T" f om P° scd ‘h® 
view that 11,e VaUcan is a State, alKih.y <,£ ,J ‘‘ aU ° Shi “ C lhe 

entered into treatics"'''|^ with third states and Ims 

Convention relating to the Status or StaTd ’‘"p 1 " '-haracter, such as the 
City is a member of .be International ^ lcis °'.' s - J‘J54. The Vatican 
sal Postal Union, , 1 , two Specialised Agencies"' 

1. Oppenheim : International Law, Vol. I. 8.1, Ed., p. 254. 
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also a party to other conventions and is invited to participate in diplomat!' « «»ii- 
ferences and treaties sponsored by the United Nations. 

There are, however, certain other writers on International Law who 
hold that the Vatican docs not fulfil the test of statehood.* I Ins Mew .s 
endorsed bv Mendelson who observes that “in two respects ,t may be doubt¬ 
ed whether' the territorial entity, the Vatican City, meet, the traditional 
criteria of statehood. In the first place, it can hardly l»e said to have a perma¬ 
nent population capable of maintaining and reproducing itself. Apart from 
a few lay officials and their families, the population consists entirely ol 
celibate clergy and nuns; moreover, Vatican nationality attaches to 
them onlv for tiu*—usuallv limited- time during which they are seconded 


the Holy Sec. Secondly, the various ‘government 


d’ Inin lion*. conducted 


arc pertinent : “ The 
nations, but it is dilli- 
i the statehood in this 
Some writers have even 


in the Vatican are not, for the most part, cxcrciM-u in relation to, or for the 
benefit of, the City itself. But even if the VaUja , cannot then he < lasted as a 
Stale, it is not its exiguity that i*> the cause. 

In this connection the observations of Svarlicn 
I.ate.ran Treaty returned the Holy Sec to the society ol 
cult to decide, in terms of International Law, wlictlic 
ease is vested in the Holv Sec or in the \ atican (aty. 
contended that the effect ol the treaty was to create two international persons 
instead of one—the Vatican City and the Holy Vr—and that the only punt ol 
dispute was whether the union In tween the two was personal or real. A more 
accurate view, perhaps, would be that the Latent I rcaty, by the constitution 

of the Vatican Citv, did create a new State and that the incumbent ol the 
Holy See is its head. The main significance nl this treaty in the law of nations 
is due to the fact that international personality is here seen to repose, in an 
entity pursuing objects on the whole so different from those ol national 
States”.> The special status of the Vatican City, however, ensures the Pope 
to exercise his spiritual functions freely, and in that respet t it is somewhat 
analogous to that of the hcdcpiarters of the international organizations. 

Even the new Constitution of the Italian Republic gives recognition to the 
fact that the State, and the Catholic Church arc independent and sovereign in 
their own sphere and that their relations are regulated by the Latcran Pac is. 


CHAPTER IX 

THE COMMONWEALTH OP NATIONS 

Relations between Great Britain and the members of the Com¬ 
monwealth.—Relations between Great Britain and the other self-governing 
independent States, which once constituted the British Empire, though not 
strictly international relations, offer a remarkable example of harmonious 
co-operation between the various constituents. The Commonwealth is an 
association of 32 independent member nations. India is an independent sover¬ 
eign republic and yet is a member of the Commonwealth. Pakistan, Sri 
Lanka (Ceylon', Ghana, Nigeria, Cyprus, Tanzania, Kenya, Malawi, Zambia, 
Singapore, Botswana, Guyana and Gambia are other republics. There, are now 

I- Cf. Pearce Higgins. "The State of the City of the Vatican** (»92'») 10 It. V. 1. >«• 
- 14; Hrownlie Principles of Public International Law 1966 . p. 59. 

2. M. H. MrndeLou ; Diminutive States in the Unite.l Nations The International and 
( Comparative Law Quaiterly, V«l. 21, 1972, p. 609, 612- 

.1. Svarlien : An Introduction to the Law of Nations, p. 89. 
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of Gold , A-T’ F-r N,gena> Ghana ( ,he ' ,ew name «f former colony 
U™1 f ,nist ,erri,or y of Togoland), Sierra Leone, 

Taucanvik^ ninL!' y %t.% n ‘ !?°" ^ nown ** Malawi), Tanzania (formerly 
Th rllA T 5 h Za !‘ z l bar, > Northern Rhodesia now known as Zambia, 
da 1 ami LrS ° tho 5 "'^c Wes. Indian (Jan.aica, Trinil 

rtf India Baniw«l. a, ? a , OS) 5 »7 C , Smah Arncri «n, v,:„ Guyana; five Asian, 
members' ! £ ' a 0 ^ 10 "* Mala >’ sia a " d Singapore ; and only six white 
icinpcrs, viz., Britain, Australia, Canada, New Zealand Cvorns and Malta 

BritN^CluM harcomn , l d t C r Ch r KC,y 1 •* w ! lilc lran ’ s ImpcS? Club (really a 

In he words of Tcrndnls /he C «r " S u C ' ,ara ? ,Cr in abo ’" the last fifteen years. 

1 

.. . necessary 

of a new State. ‘ members must formally agree to the admission 

CanadafAmdral'ia ‘New Zealafl V "T ° f f lhc ^—.wealth. Britain, 
Malta, The Gambit Guyana a d Rarl« *' co " c - Jan,a,ca > f' initla.l and Tobago, 
Britain) ,hc Queen 1 emesen.e fvfr• C ,no, » rcl »es in which (except 
Ghana, Nigeria Cyprus TWaS. K G <'verno 1 -(,rncraal ; India, Pakistan 
wan.,, Guyana a.nlTambif are ^DuMie^.' Zambia, Singapore Bots- 

own -nonarch. and Uganda it's* <V State.^ 

nationhood Rapidly! 1 here used ^o* hr C tC c 11 i* 1 ccntur >’ the Dominions attained 
chairmanship of ih c Prime Minim \ <,u ^ r ? uc ?* ' 1)1 (governments under the 

for the purpose of hoffi co f , J ° lhc Um ! cd .Kingdo,n-such conferences 

Imperial Conferences in 1907 A s aTcsnlt^fll SM, » CC 18 *i 7 ; J hc £ wcrc nan,cd 
the Dominions cnioved tie r t h, ,c l 5ult of ,hc Imperial Conference, 1928, 

in the name of the Crown ecxeDt ,h^ , C ?? at ? S wi * h forci « n 

took part in the affixing of the P f I £ V mtcd Kingdom Secretary of State 

were granted tlic right of separate dfni Sca ,- l ° lhc formal instruments. They 

Th St p separate diplomatic representation. 

lhc United Kh?gdoni , f 31 “ Thi s was an Act of Parliament of 

British Con.monwealth and fivincr ^ l , S * atlVC JJ° wcrs °I the Dominions of the 
Imperial Conferences held In and^l^ V!’ ,csolut j < ; ns P asscd bv the 

affirmed the free association of .h- ! ' 3 ?-’ } ,lc P rca,n ble to the Statute 

Nations united by a common allegiance^ Commonwealth of 

Validity Act, 1 865 !* sl^Tno* aL^v^oT'" 8 ^ provid(cd that the Colonial Laws 

of the Act by the Parlia^W.* 0 ^:^ m *? e after . the commencement 

abolished the doctrine of reDiiLma^rxP 0 ^ 110 "* r Thc P rovis ions of the section 

Dominion legislatures. Section 3 nmvhl conferred full sovereign power on 

that Parliament of a Dominion had bdl ^ if was declared ind enacted 

territorial operation. Section 4 Q f ,u ( . c,_ t P ° t Wer lo . lnakc laws having extra- _ 

of Parliament of the United Kingdom n U , C ?™ l * cd as follows : ‘‘No Act ' 

Act shall extend, or be deemed to extend^to a n 161 * ^ comir * cnccment of thls 

lo extend, to a Dominion as part of the law 

ThC Common ^^ * Brief : Brtisish Information Service,. 
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unless it is expressly declared in that Act that the Dominion has requested, and 
consented to, the enactment thereof.” 

Since the passing of the Statute of Westminster, 1931, the members of 
the Commonwealth arc now sovereign States and enjoy full international 
personality. They possess unlimited autonomy in external affairs. They have 
separate rights of entering into treaties and also legation. The 1926 Imperial 
Conference, a term now obsolete, denoted by the periodic meetings of 
Commonwealth Prime Ministers, described the Dominions as “autonomous 
Communities within the British Empire, equal in status, in no way subordi¬ 
nate to one another in any aspect of their domestic or external affairs, 
th' ugh united by a common allegiance to the Crown, and freely associated 
as members of the British Commonwealth of Nations.” 

1 he Dominions arc full international Persons, possess all the external 
attributes of sovereignly and have even the capacity to declare war, the 
cn only acting on the advice of the Commonwealth Go\eminent conccrn- 
, l ful1 »'d<p<i-dciicc may be deemed to be qualificd in the sense 

ia they ha\e agreed as a result of the recommendations of tlu: Imperial 
Conlerence of 1930 to have mutual consultation in vital matters affecting 
peace and war but this di.es not amount n- anv legal limitation of their full 
international capacity. 

rial Mi " ist "; 8 ’ Meetings. l’rnm I <*44 onwards the pre-war Jmpc- 

A k U 1 , C T C " ,r f ' ,la ' ca '*V lcss ''rime Ministers’ meeting, 

e, a e P'«r c, se r, ,Us „f procedure govern Prime Ministers’meetings, 
sloid tha? ,r" M i C s ~°. w " “I’ " VC1 >' cars - example, it is under- 
ahhonelh th C " 1 ". e, " al afr r'" s ■’• » member country will not be discussed, 

I 'tpjh t|» 1 rime Minister of South Africa voluntarily waived this 

Commonweal? 1 ‘ A, ‘ 0, , hfr l co,,vcnli ° 11 * «*»« “tone 

7 , L ,d ? M,U,Cr wiH '* ««*««*« «» except with . 1.0 
onsciii ot the parties to the dispute. 

been noVso’’.'nurif objeC ' of discussio " Comn.onwc.tl.1, meetings has 
Xr to etlsure ^ P |a " j'* inl 

.. ~ ” r 

wealth IT . P M* Sent P °,“ i,l T r of the Comn,onw *®lth.—The British Common- 
i, has no ,i m ! UC PO ""' al forlna "T- 11 « "either a Slate nor federation ; 
ow . ,,o een «l “ ,,S,,,U "°"’ »° Pttrl,ament of its own, no government of its 
anti’ cvdo,ml d . efe " rC °"' S ° r “ tullvt P""er. It is a product of history 
nbc,. ’l "o, drsl '"' c ' 1 a "‘> »te relationship between its 

"" "tbets ts woven by an inv.stble thread which binds them together. 

Nati..n. hC l^ ari0 '' S <l ? mi "‘°" s republics found in the Commonwealth of 
Nations r r , u '"" :d as IVkc aud equal members of the Commonwealth of 
assori-iiU . C r eo-operaung m the pursuit of peace and progress. It is a free 
subordmai 1 ° 1,ullc P cn<l lent nations where member countries arc in no wav 
affair t0 ° ,,e an °"' Cr in a,, Y as l> ccl o' 1 hei r domestic-"-- 


no way 
or international 


Die association is purely voluntary and the members may at any time 
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withdraw from the Commonwealth without any obligation as has been done 
by Ireland, Pakistan and Burma. This association is not disturbed by the with¬ 
drawal of any member from the Commonwealth, except of course the United 
Kingdom. 

The Crown which played a predominant part in the former unity of the 
Commonwealth is no longer the main link which joins members of the Com¬ 
monwealth. This has been made clear in the case of the republics with Presi¬ 
dents as head of ilie State. India does not owe allegiance to the Queen, but 
has accepted on her part the King or Queen as the symbol of free association 
of the independent member nations and as such the head of the Commonwealth. 

I here is a regular representation of each Government at their capital 
cities in the Commonwealth made by the High Commissioners who are equal 
in rank and status to the ambassadors representing the foreign states. Between 
those Commonwealth members who acknowledge the Queen as Head of State 
High Commissioners arc appointed from Government to Government, not, as 
in the case of ambassadors, by Head of State to Head of State. With 
Commonwealth members who have a Head of State other than the Queen, 
High Commissioners arc accredited from Head of State to Head of State. 


The member countries of the Commonwealth vary widely in their size, 
the racial composition of their population, language, industrial development 
and the inllnence which they command in shaping international policies and 
Incussing the attention of the various countries towards the common problem. 
1 he countries represented at the Commonwealth include, besides the United 
Kingdom, Dominions, Republics and monarchies. The United Kingdom, 
Ghana, Ceylon and .New '/.calami arc unitary States, while Canada, Australia 
and Pakistan arc federal in character ; India is virtually a federal State and 
South Ali ica had been substantially a unitary State. Most of the Stares are 
monarchies owing allegiance to the British monarch who is represented in 
many cases by Govcrnors-Gencral appointed by the Crown on the advice ol 
the Governments oi tlie respective countries. These arc called Dominions ; 
and several others are republics with Presidents as heads of States. Further 
many members <>t the Commonwealth have involved themselves in military 
and other regional pacts such as those signed at Manila and Baghdad., There 
is a closer link ol Australia, New Zealand and Canada to Britain on account 
oi the fat i that historically they have grown from colonics peopled by British 
settle!s. And on account of their location in the Pacific, Australia, New 
Zealand ami Canada have greater links also with the U. S. A. Further, as 
observed by Dr. A. Appadoral, “in foreign policy each nation has developed 
along its own lines. Australia and New Zealand arc linked with the United 
kingdom and Pakistan in SEA l O and with the U. S. A. in the Pacific 
Security Pact ; Canada has economic and defence tics with U. S. A. ; the 
U. K. is tied up with western European neighbours under the Brussels Treaty 
am! with Canada in the XA 1C). Pakistan {which terminated its membership 
in 1972; has obligations to Britain under the SEATO ami the Baghdad Pact 
and to U. S. A. under her military alliance with that country.” India has, 
however, followed an independent foreign |w>|icy which is not tied up to 
any power bloc. 


in spite of these differences the Commonwealth is characterised by an 
independent outlook of its member nations, who came from all the five 
continents, viz., .America, Europe, Africa, Asia and Australia. They arc 
perfectly Ircc to follow their own policies, domestic or foreign. 

The Commonwealth is undergoing a change. The inner composition 
and content of the Commonwealth is fast changing. As observed by Bevan, 



position of commonwealth in international law 111 

wl TK 0 T- ahh * h r'- ,c BriiisInlominaiJd or even 

. Pos, 5 lon °fCommonwealth in International law \ ... 

I.OMUOU of the Commonwealth i„ international |. m . j, ,,'ot ''entirely elr 
Licit member stale has a separate membership of the Unite ,1 Yuionsi ' 
same ", ,y as most °| the older dominions were members of ,S 2 “r 

Crow, 10 which it has not assented a.„| which ,t Ims no, r , !a ‘ ,c 

? lat ! ^ ou,d l,r « 1 as uii’lci a i> obligation to mist in V s ir U ^I 

Cwsas- zrzsrai? ifsrr^v? 5 ® 

I lie |<,nWealth, as observed bv Srmi 

Icdcralion. I t has no single parliament or( Cl lll,crnUU: '»«**• a 
d deuce lorccs or executive power. It Ims ,|„,v , ! ,,,, J | U •‘" ,l >•'» central 

1,1 international or municipal law. ' S,,l ' i c P crs °n«ility either 

i-crJStmri .y in 

KmKtloin, ,t heint! niatlc hv the Kin- , m Scm!'. "."‘I,, ,y ,l,c L 'tite.1 

his Canadian Ministers toll,win- the f l j ^ J ' " ll »‘‘e advice 

■lent „i an address Iron, the Throne ( ).. S. , 1 “ l , llC I'arlia- 

Ceneral of South Africa isme.1 a L 'r’ l! ’ 39 - «•* <■ '.mnor- 

Germany. “It is thus dill,, nit to eonic d , , V"? “ "' Uc "*' "ill, 

Coverinneni ol ,l,c United Kingdom wo, hi h 1 “ »f war by the 

Commonwealth without their -overnn cuts n, L " C " ,I,C1 '"embers of the 
A member ol the CommomveaUh "iTsVIcn ^r S fl'“ ri “ e declarations.”* 
"■m the (. iinmomvcalih bv makin- a deel ii ll *" l>"'vcr to secede 

"dcri.ational validity „,av be -iven effect,' I" , ,,,, ' c l‘""<l‘="ce which fos 

'.c 1, j!| > l ,e . , cd in (he ease oV Bnrma, whe!mm lie' i ^ G °' CI . . " f f- K., 

Commonwealth S. I „f i|,c Burin 1 yii 1 “ T ,lot remain within 
f tins choice. «: nunna independence Act, ly+ 7 , s i vc direct to 

Asian hrotlic.'s, 1 ’ 1 ’ ohsc val'Vhc R^'ho “'k T'}"? " U,cir K »">l^.» ami 
characterised by its inelusiveiiess, not its' c^clus'ivcnc’ " ll "’ is 
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not by claims, but by intangible links which have, in times of stress, proved 
their strength.” 

Commonwealth on Trial on Rhodesian Unilateral Declaration of 
Independence.—On November 11, 1965, the white-settler colony of Rhodesia 
(formerly called .South Rhodesia) proclaimed a Unilateral Declaration of Inde¬ 
pendence (U. D. I.). Rhodesia has a population of about 5 million, of whom 
only about 250,000 arc whites and the rest are coloured. And yet the white 
minority rules the country and there is no native representation in the govern¬ 
ment or the legislature. Therefore, in effect this declaration meant the conti¬ 
nuance of white domination. 


Britain retaliated by ordering the suspension of the Rhodesian Prime 
Minister, Ian Smith, and all his ministers. The British Prime Minister, Harold 
Wilson, condemned the Rhodesian action as “an illegal act ineffective in law.** 
He announced some measures against Rhodesia, including Rhodesia’s removal 
Irom the sterling area, a halt to all British aid to that country including the 
supply of arms and spares, and a ban on further purchases of tobacco from 
ni l °a CS - a ‘ a * S ° il,l,,ou,lccc l l * lc suspension of Commonwealth tics so far as 
Rhodesia was concerned. The British Government, however, ruled out 
♦nilitary action against the Rhodesian government, as some African countries 
had urged. 


1 he Security Council condemned the Rhodesian rebel regime and 
declared it “an illegal entity which all states should abjure.” 

Evidently, the British reluctance to use force was motivated by their 
desire to avoid the shedding of British blood for the sake of Africans. But 
this annoyed, and even enraged, the African countries. The 36-member 



Britain on 
December 


December 
16. 


Tanzania 


December 


Ghana 


Rhodesia became a republic on March 2, 1970, casting a^lc all its 
links with the British Crown. The rule of the white minority waTwell and 
truly secured by a constitution approved in a referendum in 1969—a referen- 
dum m which 100 000 of the 250,000 whites arc eligible t<* vote against only 
7,000 of the some five million blacks. 

Dismantling the Commonwealth.—There is a tendency on the part of 
the present Conservative Government to transform Britain into a Europe- 
oriented power and in this process to snap off the links that unite the Com¬ 
monwealth countries. The British Government has unilaterally decided to 
cu “ l,lc Commonwealth preference system in textiles. The imposition of 
tariff on textiles from the Commonwealth countries is not in keeping with 
Commonwealth spirit. The British Government has already abolished the 
Commonwealth office as a separate ministry and merged it witli the Foreign 
Office. The Commonwealth cadre has been absorbed into the foreign service, 
Great Britain’s recent decision to impose tariff on textiles from Common¬ 
wealth countries, its Rhodesia policy and the manner in which it handled 
the race problem have created serious misgivings in the minds of the non-. 
European members of the Commonwealth. 

1 he Commonwealth members have been reduced to a secondary position 
as a result of Britain’s joining the Common Market on January 1, 1973. 



CHAPTER X 

RECOGNITION OF STATES 


As stated in an earlier chapter, Oppenheim is of the view that a state is, 
and becomes, an International Person through recognition only and exclu¬ 
sively. In order to correctly appreciate this proposition it is necessary to set 
out, in brief, the salient features and the theories of recognition. 

✓definition of Recognition.—Jessup observes that recognition of Slate, 
is the act by which anorocr State acknowledges that the political entity 
recognised possesses the attributes of statehood. 1 * * 4 Recognition may be defined 
as formal acknowledgment by an existing member of the international com¬ 
munity of the international personality of a State or political group not 
hitherto maintaining official relations with it.? It implies that in the opinion 
«>f the recognizing State the nascent community possesses the requirements of 
statehood, and is therefore a normal subject of international lights and duties.- 1 
It is the free act by which one or inon States acknowledge the existence on a 
definite territory of a human society politically organised, independent of any 
other existing State, and capable of observing the obligations of International 
Law and by which they manifest therefore their intention to consider it a 
member of the international community.* 


Theories of recognition.— I'hcrc arc two theories of recognition, viz,, 
the c onstitutive theo ry and the d eclaratory or evidentiary the ory. 

According to the former, it is the act of recognition alone which creates 
statehood and clothes a new Go\eminent with authority in international 
sphere. It is the process by which a political community acquires personality 
in International Law by becoming a member of the family of nations. 

Hegel was the founder of this school., According to Anzilotli, since the 
rules of International Law have grown up by the common consent of die .States, 
a subject of International Law comes into being with the conclusion of the 
first ai^nneiit as expressed by the treaty of recognition. Such a recognition 
is reciprocal and constitutive, creating rights and obligations which did not 
exist before. Holland leans in favour of the constitutive theory and in this 
sense shares the \icw of Oppenheim. H« observes that a State cannot he said 
to have attained maturity unless it is stamped with the seal of recognition, 
which is indispensable to the full enjoyment of rights which it connotes. 

l’lie recognition of Poland and Czechoslovakia through the iiisiruiiicn- 
tality of the Treaty of Versailles lends support to the constitutive: theory ol* 
recognition. 


1 he constitutive theory presents serious difficulties. It would oblige us 
to say that “an unrecognized State has neither rights nor dutii s at Interna¬ 
tional Law,” which is an absuid suggestion. Again the status of a Mute 
recognised by some States and not recognised by others presents a queer 
phenomenon. Non-recognition of a Stale by others is not conclusive evidence 
ot the absence of qualifications requisite for statehood. 

1 . Jesiup ; A Modern Law of Nations, p. ». Y 

-• Fenwick : I me national Law, p. |ii7. 

> **r*ush Yrar Book of International Law. 1944, p. 127. 

4. Institute of International Law, American Journal of 1 1 tcrna'Hi.al law ^ 1 ^.-6 . Vol. 

30. j\ i85 1 
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According to the latter theory statehood or the authority of a new Gov¬ 
ernment exists prior to recognition and the act of recognition is merely a 
ionnal acknowledgment or admission of an already established fact. In other 
word?, the exponents of this theory maintain that recognition merely has a 
declinatory, not a constitutive, effect, inasmuch as recognition merely 
declares an existing fact that a particular community or Government possesses 
the necessary qualifications of a State as required by International Law./ 

, p Article 3 of the Montevideo Convention of December 26, 1933 stated • 
he political existence of the State is independent of recognition bv the 
f? atcs - .“ Ev . cn bc £ orc recognition the State has the right to defend its 
integrity and independence, to provide for its conservation and prosperity and 
consequently to organize itself as it sees fit, to legislate upon its interests 

coml^rThc 5 scrv,ccs ’ f a !‘ d lo . ? cfi " c its Jurisdiction and competence of its 
cou ts. \ 1 he exercise of these rights has no other limitation than the exercise 
ol the rights of other States according to International Law.” 

Briily! 10 CXP,mCU,S ° f thiS ,1,C "' y ■* rc HM ' Wa 8 |,cr » Fischer. Pin Cobbett and 
earner. 1100 ' 1 ' No Sta ' c * right to withhold recognition wKVl™' 

M thc'cxUt’cnr' 1 of a" S.aleT," W ‘' 1 ' ^ "‘-,ry i, of the view 

community possesses in fact the °- f r faCl f V r “ so ,0 "8 as a political 

would not appear t., be m c . lu ,lcs of statehood, formal recognition 
ordinaty rights an d ohli^.fo ‘‘-T" P ', CCC<lc ". t «" acquisition of the 

to the famous declaration of Xcp'.lc.u": «ThTftencScinlbrZ IC " dS SUPP c °ds 
recognition than the sun requires to he rcc^dzcu" " M ' C "° 

S . ra "'. in ? -cognition to a new State is no, a 
State which did nt r aC * 1 * 11 C OCS not br *ng into legal existence a 

and!f itdocslxUrin^b?!°rc- A Mate may exist without being recognized. 

W other States, i, has a righto treated by ^'them Is 

* -SSi 

rssr.55* 

But if this vieJ wrri I« g K hC SCal a .P pr ? 1 v t a 1 1 upon the existence of a State. 
Government*' reused " toS 

Ch?nTho t0 thC mc 4"?' h ‘P of a "he 0, Uni«ed OU N«ions a / d The aS State ’ofRed 
•1* L - Bncrly : The I-aw oT Nations. 5ih Ed., p. 131. 
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U. N. officers conducted cease-lire negotiations in 
''Chinese representatives^ Furthermore, it was even 


Korea with the Red 

f-- . - ; • . - ..— - invited to the various 

fcuA'onferenccs to case international tension. It might be of interest to note in 
connection that in February 1973 China and the United States agreed to 
reestablish a liaison office in each other’s capital, virtually to serve as'a de facto 
•diplomatic mission, without the formal nomenclature. An effective stabilised 
Government within a certain territory is, as observed by Dr. Alf Ross, decisive 
for the existence of the new -State and also for its subjection to International 
Law. 


In Wulfsohn v. Russian Socialist Federated Soviet Republic ’ the Court we nt to 
the length of holding that the Soviet Union, Although its government was 
unrecognised by the United States, was immune from jurisdiction by American 
Courts. The Court observed : “The Russian Federated Soviet Rcpuhln is the 

existing de facto government of Russia.Whether or not a government exists, 

clothed with the power to enforce its authority within its own tcrriimv, obesed* 
by the people over whom it rules, capable of pci forming the duties and 
fulfilling the obligations of an independent power, able lu enforce its claims 
by military force is a fact, not a theory. For its recognition does not create 
the State, although it may 1 m: desirable.” The political existence of a State is 
independent of recognition by other -States.* 

fit was observed in German Polish Arbitral Tribunal (1 »2‘) that recognition 
of*a State is not constitutive but in-rely a declaratory act inasmuch as the. 
State exists by itself and recognition is nothing but the ascertainment of that 
existence. 

Recognition, no doubt, enables a State t.» enter into diplomatic 
relationship with other States, lint it cannot be asserted that non-recognition 
of a State docs not confer on it international status. Statehood exists even 
prior to recognition./ A State ipso facto becomes a member of the Family of 
Nations by its very birth and recognition onl\ paves the way and furnishes 
evidence ior its existence as an independent nation. Furthermore, the above 
view is ^lengthened by the fact that recognition is retroactive, i.e., it dates back 
to the tune when the recognised community in fact possessed the necessary 
elements oI statehood, thereby showing that the State existed much prior to 
the dafe ot its recognition. Again, acquisition of statehood is a matter of 
lac l, and the process of acquisition is political in nature, not legal. 

Correct View.—The correct view appears to be that recognition is both 
declaratory and constitutive. As Lautcrpacht observes, it is declaratory of 
lie simple fact of existence of a political community after ascertaining the 
latts ot statehood the conventional way. On such declaration of statehood, 
recognition is constitutive of certain legal coiiscqucnccs/Starkc also shares 
he same view when lie observes that the truth lies somewise between the two 
theories I he one o, the other theory may l>c applicable to different sets of 
idets. ihe hulk o! international practice supports the evidentialy theory 
inasmuch as while recognition has often been given for political reasons and 
has tended therefore to be constitutive in character, countries generally seek 

io give or to refuse it in accordance with legal principles and precedents. 

Moreover a mere refusal by a single State to recognise could not affect the 
MUiatmu il a great number of other States had already given their recogni- 

!- U S Court of Appr.loT \ew York. .921. 2S I \ Y. 172. 

* V' d V Cr °J Sla *« Or^oaaiiou. \ru 9 

i. >i.irI t : An Inin-Hiciwt* io Internaiionbl Law. 3tl. FA, p. 124. 
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Svarlien also shares this view when he observes “...It might be said that 
recognition is always declaratory in that it confirms the existence of a State 
and recognizes its legal position in the intematiQnaV' community. But it may 
also, at times, be constitutive in so far as jt %*s tlifc^ffect of actually creating 
a Mate where none existed before.” 1 ft 

y a 

Recognition—a legal or politicalproblem— Recognition is generally 
g anted or withheld on legal principles. It is, however, often governed bv 
considerations of economic, strategic or other political interest. It is in such 

r “T OT i lhc 4 « r S Und of P° lic y and Political expediency than the 
mission of existing factsJ# Pressure from influential groups as in the case of 

t Cnrhlil' U u shortc < 1 ‘ the Process of the formal recognition of a State. But as 

'' °u CC a P? Uti . cal immunity has achieved a certain degree 
1 In Ihu acul , ;-.- lt *‘? s such r, g ht as exists among States to legal treatment. 

is n ri ‘h/t a,1C r m l i hlS SCnS ® alonc vit has a ri S ht to be ‘recognized.!) There 
£ 1 recognition. This is something which States £rant or 

D 0 lit?cs ^ II ,! S . a COUntcr in the harsh game of international 

H i/>-ml a Where political considerations prevail, that fact does not affect 

consti’uitive^n'its <* a " «-,ing fact is 

watt pJTa^kai ZjT ,h f/H" i,ed . S, V es Dislrict Cou " i" Bank of Chinas 

Professor L autcrpacht in his new constitutive theory points out that 

then^'anT.K "".l 3 " of P°l> c y as embodied in the traditional constitutive 

comm.u l r hCrC - ,S a <U,y . ° n cach S,a,c towards the international 
community to recognise a new Mate or new government fulfilling the legal 

ofThe'bne'm ? f s,at ^ ,ood /( ' l llc tlicory i s in accord with the majority view 
of the International Court'if Justice in its Advisory Opinion on Conditions of 

tlrn cara^anhC 'f *?‘' nb ? TS *‘P’ n United Notions where the Court observed 
deraaonl 8 rtfrlion. A .' ft,d . c 4 of ‘he Owner precludes the idea that consi- 
admUsTon n f?StT Jh- t v hc,c P" ,,C, P I “ obligations can prevent the 
Llutc .^rh,-, it i, Comp,, I e * wtth them. /Starke differs from Professor 

did not ,ono 1 K- he S rou, ; a t hat ‘he weight of precedents and practice 
u .PP° rt bls ' U 1CWS as to 'be law. He observes that the divergences in 

Rcnohbf 'r-'lV ° f he 'u'L Sta ‘? ° f Isracl ( ly 48-4'J) and of the People’s 

therewerr «nrh a 1 S "' C 1 C J 949 C “" hardly bc r <=concilcd with them. If indeed 

inwtm.nn« , g n d , Uly reco i l, «e. >« is difficult to say by whom and 

acomS riU Coul , d , bcc nf°rc£d?/Toeach duty, there must correspond 

the Mate Kin f ^ . , d hoW WOuld , onc dcfi " c ‘his right ? Is it a right of 

nkv^and how wonllt" be . ,cc | °f , “ scd - * >igh> of the international commu- 

ouestio,,s uVr,K aims ° f r, 8 ht bc presented ? The answer to these 

dutv or tl t rh.hr I s "° ^ encral acceptance of the existence of the 

Draft°Declam.tioi men,1 °' led J .^o r, Sht to recognition is laid down in the 

Tnternattm.M I t r Right and Duties of States, drawn up by the 

withholdinc r^ 9° mn, . ,ss, °" ■" 11’he action of States ... affording or 

donal aw ® on th? tom ‘ S yCl u,,< : o,1 ""“ cd by any rigid rules of inter,.a- 
t.onal law , on the contrary recognition is treated, for the most part, as a 

I. S'arlien Introduction lo the Uw of Nations. p». 97-08. 

1: aw mm f! iupp w it SocKty in ,hc R " a,ioos ol s,ai “- »• «• 
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hallst&in’s doctrine 

matter of vital policy that each State is entitled to decide for itself. Podesta 
Costa’s view that recognition is a ‘facultative’ and not an obligatory act is 
more consistent with the practice. There is not even a duty on a State under 
international law to withdraw recognition if the qualifications of statehood or 
of governmental authority cease to exist.” 1 The political expediency that 
governs in such cases is only offset by the fact that while granting recognition 
the States generally make sure that the nascent community possesses the 
requirements of statehood in the legal sense- To this extent recognition fully 
takes into account legal principles./ 

The view that the granting of recognition is a political rathei than a 
legal act is reinforced by the observations contained in a memorandum of 
March 8, 1950, prepared under the direction of the Secretary-General of the 
United Nations for presentation to the President of the Security Council on 
the demand of the Chinese Communist Government for replacement by her 
representatives on seats occupied by the Nationalist Government of China in 
the various organs of the United Nations. I he rcle\ant nl servations, 
are as under : 

/(‘From the standpoint of legal theory, the linkage of representation in an 
international organisation and recognition of a government is a confusion of 
two institutions which have superficial similarities but arc essentially different.” 

“The recognition of a new State, or ol’a new government of an existing 
State, is a unilateral act which the recognizing government can grant or with¬ 
hold. It is true that some legal writers have argued forcibly that when a new 
government, which conics into power through revolutionary means, enjoys a 
reasonable prospect of permanency, the habitual obedience of the bulk of the 
population, other States are under a legal duty to recognize it. i However, 
while States may regard it as desirable to follow certain legal principles in 
according or withholding recognition, the practice of Slates shows that the act 
of recognition is still regarded .is essentially a political decision, which each 
State decides in accordance with its own free appreciation «*f the situation.” 

That the decision to rec* gnisc or refuse to recognise a State is a political 
matter is further clear from the fact that executive decisions or reports from 
their foreign office are final and conclusive on this question. 

While the States as a rule have refused to adhere to any rule of collec¬ 
tive recognition of a Slate by the United Nations, the membership of a State in 
the United Nations and representation of a state in the organs is rlcarlv deter¬ 
mined by a collective act of the appropriate organs ; in the case of member¬ 
ship, by vote of the General Assembly on recommendation of the Security 
Council, in the case of representation, by vote of each competent organ on the 
credentials of the purported representatives. Since, therefore, recognition of 
cither State or government is an individual act, and cither admission to 
membership or acceptance or representation in the Organization arc collective 
acts, it would appear to be legally inadmissible to condition the latter acts l.v 
a requirement that they be preceded by individual recognition. This conclu¬ 
sion is clearly borne out by the practice in the case of admission to member¬ 
ship in both the League of Nations and in the United Nations. 

Hallstein’s Doctrine.— In the case of dismemberment of a part of the 
State and the establishment of a new State or Government as a result of the 
liberation movement, as in the case of the Bangladesh Government, the / 
attitude of some of the western countries and of pro-Pakistan nations was 
initially based on the West Germany’s now-abandoned ‘‘Hallstcin Doctrine” 
under which no country could have simultaneous diplomatic relationship with 

L J. (J. Siarkr*: An Introduction to International I-aw, 7th Ed-. p. I tt> 
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two Germanys. The Hallstein Doctrine, named after Dr. Walter Hallstein, 
State Secretary for Foreign Affairs of the Federal Republic of West Germany, 
envisaged that recognition of the East German regime (German Democratic 
Republic) by a third State would be considered as an unfriendly act by the 
Federal Republic of Germany and would mean the breaking off of diplomatic 
relations with the third parly in question. The doctrine is fallacious and 
smacks of political considerations in the determination of the question of 
recognition of a^State. 

For ms of Recognition 

X. 1. Express and Implied Recognition. —Recognition may be express or 
implied. Express recognition is accorded by some formal declaration. Implied 
recognition is effected through acts which imply an intention to grant recogni¬ 
tion ; it is accorded by entering into a bilateral treaty regulating relations, or 
by accrediting diplomatic representatives. Issue of a consular exequator by the 
recognising Stale also establishes implied recognition. But the participation 
of an entity in an international conference or organization or in the negotia¬ 
tion of a multilateral treaty will not be sufficient evidence to imply formal 
recognition of that entity’s statehood, unless there be an unequivocal intent 
to extend recognition. 

Recognition may be granted either individually or collectively by a 
number of States. 


As a rule recognition once given is irrevocable. A formal severance of 
diplomatic relations may subsequently be declared, but it does not annul the 
recognition of a Stale already given nor docs that State lose its status in the 
international community. Great Britain recognised the Soviet Government 
de jure in 1924, but later broke off relations in 1927, but that did not affect 
the status of the Soviet Government. 

Conditional Recognition. —States arc also recognized sometimes 
subject to some condition. The Berlin Congress of 1878 recognized the States 
ol Bulgaria, Rumania, Servia and Montenegro on the condition that they did 
not impose any religious disabilities on any of their subjects. Since the 
recognition once made cannot generally be withdrawn, the failure to fulfil the 
obligation does not annul the recognition. Ths recognized State can only be 
guilty of violation of international law. The recognizing State can also sever 
diplomatic relations by way of sanction. An exception to the non-revocability 
of recognition is, however, furnishc l in the case of a nascent State. Thus 
Great Britain granted recognition to the Bsthonian National Council in 1919 
“for the time being provisionally a id with all necessary reservations as to the 
iuturc.” This was regarded on all hands as a revocable recognition f 

Professor Lautcrpacht condemns the practice of States to exact some 
guarantee or undertaking while granting recognition as a “spurious use of the 
weapon ol recognition”, and as contrary to the true function of recognition 
which is the ascertainment and declaration of certain factual requirements of 
statehood or governmental capacity.” Starke docs not agree with this view 
and observes that Judge Lautcrpacht overlooks not merely the weight of the 
practice, but also the important consequences of recognition on its internal 
law, for example as regards property rights, which each State is entitled to 
consider tor ltseli. 1 

_ On the question of Bangladesh’s admission to the United Nations, the 
General Assembly, acting on a formulation submitted by its President, 
1. Siarkr ; An Introduction lo International I .aw, 5|l» El.. |>. 129. 
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adopted simultaneously two resolutions on November 29, 1972, which 
expressed two viewpoints. In one resolution the Assembly expressed its 
desire that Bangladesh be admitted to the United Nations at an early date. 
In the other resolution the Assembly urged the parties to 1971—conflict on the 
South Asian subcontinent to seek a fair settlement of pending issues. It 
specifically called for the return of prisoners of war in accordance with the 
1949 Geneva Conventions and the provisions of the Security Council’s 
resolution of December 21, 1971. The President of tlie General Assembly 
while introducing the two resolutions emphasized their interdependence. 1 lie 
resolutions passed simultaneously and 'treated as interdependent were not in 
accord with the Advisory Opinion of tli*. Iutirn.ition.il Court of Justice of 
May 28, 1948, on Conditions of Admission of a State to AlembersJAp in tlic 
Ifnitel Vations The provisions of th * Charter do not envisage any condi¬ 
tions being imposed on the admission of a member to the United Nations. 


Judge Lautcrpacht is also of the view that the test applied in recognis¬ 
ing a new State or new Government of it\ willingness to fulfil international 
obligations is “of doubtful judicial soundness”, and unrelated to the true 
purpose of recognition. Starke docs not share this view cither as being con¬ 
trary to the practice of most States. Pointing out the inconsistency with his 
view that the United Nations mi lit well deem admission to it a proof of 
statehood or governmental capacity, he observes that even Article 4 of the 
Charter provides that United Nations membership i' open to “peace-loving 
States” which in the judgment of the Organisation are “able and willing ” to 
carry oujylie obligations of the Chatter. 1 

3. Collective Recognition.—Collective recognition through the 

medium of an international institution removes the anomaly of some States 
granting recognition and others refusing to do so. Tin Treaty of London 
recognized Greece in 1830 and Belgium in 1831. l’ln: Berlin Congress of 
1878 collectively recognised Bulgaria, Montenegro, Srrvia and Rumania, 
while the Supreme Council of the Allied Powers accorded collective rccogni- 
• lion in 1921 to Lsthonia and Albania, thereby extending recognition on behalf 
of Ki|hncc, Italy, Japan and Great Britain without separate acts of recognition 
by'the four powers. This collective recognition paves the way for admission 
of the recognised State as a member <>f the family of nations. Such “collec¬ 
tive recognition,” is treated by some authors as “simultaneous or general . 
recognition”, and the only collective recognition possible todav is recognition 
of a State by an international organization, like the U. N., admitting the 
same to its membership. Quincy Wright and Wesley Gould regard collective 
recognition by the United Nations as no mure than that the’entity granted 
membership be treated as it it had been recognised in dealings inside the 
United Nations but not elsewhere.* The position seems to be. correct, and 
the Secretary-General opined in a memorandum submitted to the Presi¬ 
dent of the Security Council on the 8th March, 1950, that the act of recogni¬ 
tion is a poltical decision which each State decides in accordance with its own 
tree appreciation of the situation and that the United Nations does not possess 
any authority to recognise ciiher a new State or a new government of an 
existing State. 


I. Starke; An Imr 'iliioion in Inicruaiion.il l.,w p. IJU. 

2 Writ'lli : So’i.c Thoughts ab mi Recognition, 4 i \. |. I I. tl'JVO & We«lcy L Gould: 
An Imroiliidion lo International Law, p 234. 
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Bui it lias been suggested that admission to the United Nations is like 
admission to a private club which does not confer statehood on the personality 
*> admitted. In proof of it, it is said that the admission of Bye-lo-Russia and 
the Ukraine to the United Nations did not confer upon them a liigher-personal¬ 
ity or qualities of statehood in a greater measure than enjoyed by Switzerland, 
a non-member. Only in such eases as Israel and Libya it could however be 
said that the political actions of the United Nations conferred the qualities of 
statehood, but there again it was the factum of birth, and not the act of 
recognition, that was decisive. 


L o ee ve Non-Recogn,t,on-A collective non-recognition such as 
through the League of Nation* or now the United Nations may indicate " „n^ 
sort of a protest agatnst an existing situation. A collective non-iecognitf™ 
Manchukuo on the recommendation made by the League of Nations 8 “was 

* Sai " Sl ■' * ••dependence .JSSipJS 

sculativcs of^he l U l .i,V!| l ‘V, Va , y £ ol,cc 7 v<: rceojp.itio.. is that, as the repre- 
Sceuritv Coin ril , Statcs obscrvci > on the Palestine question in the 

Smr wlw ’ thcrc . "em certain powers and certain rights of a sovereign 

NationsrChartcr° ""*, y ! c,dcd by any °, f ,llc members who signed the United 
‘ r ' an . d "I Particular tins power to recognize the de facto 
Aulhomy of a provisional Government was not yielded. Further the States 

ircaiv to whb b m . CqU ‘ rU C , ,, l, r il " amendment of the Charter or a 
uc.iiy to winch all members would adhere. 

jure r 1 e 1 co * ni,ion -Diplomats distinguisi. between 
. d l f QClu “ ,,d dt J ure ’ 1 hc former means that in the opinion of the 

wfeldiiiu 'effective "^ authority, althougl, actually independent and 

sufficient ■t&liiibv , *" v T er , ln th ®. ‘'^‘ory under its control, has not acquired 
* a M S 'T 1 i t ,r i ,l ‘ bc ablc to maintain its independence 

nllional Law fo.- P X ,• yC ‘. ful " 1 . 1 lhc requiretnents laid down by Inter- 
'r™ cffcu.vc participation in the international community, 
it“ o iLrC°™ ' 81 temporarily. ( De jure recognition implies that 
l i 8 ff ?• S • Government fulfils the test laid down by International 

^cicUnL^dSX^T 1,0,1 in imcr, . ,a,ioilal immunity. tL, necetsUates 

the exchange of diplomatic representatives and naval salutes between warships. 

dent tu L thc r m'm, l or B i hiSh p,acUc ? . »>rce conditions arc required as a piece- 
r a, reasonable a«nr* rcco S-‘ “I'm of a new State or a new Government. 

r K 

.According to the practice of State:, de facto recognition is provisional and 
may not bring about full diplomatic intercourse, but still it is inure or less 
regarded as a prelude to de jure recognition. 

i. Smith Great Britain and the Law of Nations, Vol. I, p. 79 
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According to Lauterpacht de facto recognition is an expression of desire to 
enterI relations with the regime in power but for the time being without 
the usual diplomatic courtesies. 5 

Some authors regard de facto recognition of an entity as a conditional 
recognition of statehood. That only expresses doubt about the stability of the 
new entity and avoids any offence to the parent state by premature de jure 
recognition.) 

In the case of the Gagara 2 where the question as to the status of the 
Esthpnian National Council was raised, the Law Officers informed the Court 
thafHis Majesty's Government provisionally lecogniscd the Esthonian National 
Council as a de facto independent body and accordingly received a certain 
gentleman as the informal diplomatic representative of the Esthonian 
Provisional Government. The Court «*f Appeal held the such provisional recogni¬ 
tion accorded, for the time being, to the Esthonian National Council the status 
ol a foreign sovereign ; that to permit the arrest of its vessel would be contraiy 
to principles of international comity, as it would compel the Esthonian 
Government, whose sovereignty was entitled m be respected, to submit to 
the jurisdiction of the British Courts ; and that the writ and all subsequent*^ 
proceedings must be set aside. 


In a conflict between a displaced de jure Government and a newly formed 
de facto Government, the English Court of Law has held that the rights and 
status of.the de facto Government prevail over the de jure Government. This 
proposition was laid down in two cases, ou.. Hank of Ethiopia v. National Bank of 
tigypt anil l.iguuri * and the S. S. ArantZazu Mendi *■. I he Government oj Republican 
Spain: 1 

$Mn the former ease the 




t<-imcr ease the question l«»r decision arose as a result of the 
ilian conquest ol Abyssinia in 193l». The Italian Government, alter its 
in Abyssinia, enacted certain laws in conllict with those 


iccognuioi 


de facto 

issued by the exiled l.mpcror of Abyssinia, who was still regarded as the de jure 
ruler in exile. It was held by Clauson J., that the authority of the de jure ruler 
was merely theoretical and was not capable of being enforced, while the 
Italian Government was in control of Abyssinia and had received de facto 
recognition and as such it had authority to frame laws and not the at jure 
monarch. 

Where a revolution has taken place in a foreign country and the new g«»\- 
ernment has been recognised as the de jure Sovereign of that country by the 
British Government, that new government is entitled to the possession* and 
custody m England of records and State archives deposited in England before 
the revolution by the old government : Union oj Soviet Socialist Republics \. OnouA 

In the case of the S^S.^AnmUaZ tuMeml i , 4 there was a conllict of rights 
between the legitimate and [He insurgent Governments in Spain during the 
pauisli Cavil War (1936-38.. I he insurgents had won over the greater pail of 
Spanish territory, (ircat Britain continued to recognise the Republican Govern¬ 
ment as the de jure Government of Spain, but also gave recognition to the 
insurgent administration as die de facto Government of the portion of Spain 
occupied by it. Proceedings were initiated in the British Admiralty Court by 
the de jure Government against the de facto Government of General Franco to 
* r C irn' poSs f! J 'V ,n ot , l,lc S, ‘‘P lu question. 1 he ship was registered at the port 
ot Bilbao, which had been captured by the Government of Franco. The de facto 

1. Lauicipaclit : Recognition in International Law, p 33.;. 

(1919) Probate 95. 4. 1939 A. C. 256. 


2 . 

3. 

IG 


1937 Cli. 513. 


5. 1925) 69 Sd J 6/6 ; 2 li I L. C., 134. 
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Government oi General Franco claimed immunity from suit in a foreign State 
on account of being a fully sovereign State. 

Lord Atkin in the House of Lords delivered a memorable judgment in 
the case by holding that the de facto Government exercised all the functions of 
a so\ deign Government in maintaining law and order, instituting and 
maintaining courts of justice, adopting or imposing laws regulating the relations 
<»t Hit inhabitants of the territory to one another and to the government, and 
consequently owned property, whether for military or civil purposes, including 
vessels, whether warships or merchant ships. The argument of the de jure 
Government that the insurgent administration was not a sovereign State was 
icjccicd. 1 he writ was accordingly set aside as the insurgent (or Nationalist) 
Government was held to b c a sovereign State and as such entitled to immunity. 

1 lie Lnglish Courts will not inquire into the \alidity of the acts of a 
lorcign government which has been recognised by the British Government. In 
i ns its| ect it is all one whether the foreign Government has been recognised 
as a government de jure or dc Jaclo : Company for Mechanical Woodworking A. M. 
Luther v. James 6 (Igor Co. 1 


1 lie Lnglish Courts will not enforce or aid in the enforcement of political 
<i nscaJ on cnees against the law of another State : State v. Hynes. 1 

. Inf o*-roatioi» from Foreign Office.—The information received from the 
imcign oHicc as to the status of a nascent community is conclusive for the 
rL 'lf 2V4 ,C t, unlr / 1 . cs * Ilwas •'dd m the Civ,l Air Transport Incorporated v. 

Ir t ' ,m P orL Corporation. 3 A similar question was earlier raised in the 
case of the Arantzazu Mendi. 

I^daelaration U the c5fccutiv^ on the question of recognition of a 
t ' r? c . ( : ovc ,V un . C111 ,s rtlw ays treated as inclusive and binding upon 
... n; Ul l lf. t,lc land.and thes: declarations arc c »:isidcrcrcd as acts of State, 
A,! "? ,h , e dlscrcli ' ,, ‘ " f <hc Head of the State, [hither v. Sugar, 1 the 

Abubat.,ir'i’iiukii > f'^ nCnl C "' V ‘ ' " J ° e "‘" ll ' U °f Kelantan* and Saltan of Johor, v. 

.. Thc, <;.'s u-> g,.mml for sayint; that because the question involves consi- 

£"'f o1 la ” ,,csc mus > be determined by the courts. The answer of the 
;> " g ’ , ‘he appropriate depanrnem, settles the matter wltcthcr it 

depends on fact or law : Dujf Development Co. Ltd., v. Government of Kelantan* 

I /’e,'? 15 * ° b ?n\ v , cd l,y ', ht Su P rc, ” c Court of the United States in Jones s- 
S ‘"‘ cs : l )° ** ll, e sovereign, de jure or de facto, of a territory, is not a 

jo icial, but a political question, the determination of which by the legislative 
= cut, ye departments of any Government conclusively binds the Judges, 
as well as other oiheers, citizens, and subjects of that Government.” 

i, 1 he Corn ‘ takes judicial cognizance not only of the status, but also of 
hr wl ar " S 6 7 8 9 r1 foreign Slates, and if in doubt will apply for information to 

**“" 

Couris should not regard executive policy in respcci to recognition and 
non-iccogruuon of foreign governments as meaningless or of little conse¬ 
quence. In any particular situation, executive poliev mav be crucial. But, 
it is a lact which properly should be considered and * weighed along with the 
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other facts before the Court : Bank of China v. Wills Fargo Bank & Union Trust 
Company. 

Where, on an application for a writ of Habc.<s Corpus by an interned 
German national, a certificate was produced from the Secretary of State for 
Foreign .a flairs stating (a) that the Allied Powers had assumed supreme 
authority with respect to Germany including all powers possessed by the 
German Government and other German authorities ; (b) that Germany still 
existed as a State and German nationality as a nationality; (c) and that no 
treaty of peace or declaration of the Allied Powers having been made termi¬ 
nating the state of war with Germany, His Majesty was still in a state of war 
with Germany, it was held by Lord Goddard, C. J. in l(. v. Bolt rill. Ex parte 
Kuechenmeister 1 2 that the Court had no right to go behind the certificate, but 
was bound by the statements therein contained. 

Ok Distinction between De Facto and De Jure Recognition. “/^ facto 
recognition”, observes Schwarzcnbcrgcr, “is b\ nature provisi »nal and may 
be made dependent on conditions with which the new entity has to comply. 
It differs from de jure recognition of a State. 1'here is not yet a formal 
exchange of diplo i atic representatives. 1 he jurisdiction of the new interna¬ 
tional person is merely recognised to exist within its own territory and any 
extra-territorial effects of such jurisdiction arc ignored. thus, if a State which 
has received de jure recognition, should nationalise companies within its 
territory, its ownership in the property of >uch companies abroad (securities, 
land or ships) cannot Le denied. If, however, such a State had merely 
obtained de Jactu recognition, such acts are without eflect if purporting to 
apply to property in the country that has granted such <le facto recognition... 
there is an increasing tendency, both in decisions of national courts and 
amongst writers, to assimilate the effects of ile facto recognition of a State to 
those of de jure recognition... In contrast to de facto recognition, de jure recogni¬ 
tion is considered to be retrospective, that is to say, to date back to the time 
when the newly recognised entity actually came into existence.” 3 

As indicated above, de facto recognition is provisional in nature, imply ing 
that the recognising State treats the recogui>ed State “as an authority in fact, 
with undisputed control within the territorial limits of that State.” Such de 
facto recognition is accorded for practical reasons and does not ensure formal 
diplomatic intercourse. Nor docs such de facto recognition involve the question 
for consideration whether or not the de facto government has acquired power 
by legal means. I)e jure recognition, on the other hand, is complete, implying 
lull and normal diplomatic relations. 

From the point of view of legal effects there is hardly any difference 
between de jure and dejacto recognition of a State, for the retroactivity of de 
jure recognition dates back to its de facto recognition, but as against a de facto 
government, a de jure government retains title in and control of property 
situated abroad. 1 lie Soviet Government could only get possession of Tsarist 
archives and other property in England not until its de jure recognition accor¬ 
ded in 1924. J 

Dejacto governments enjoy the same immunities from suit as de jure 
governments, but diplomatic courtesies and representation are usually n >t 
accorded to de facto governments except in extraordinary circumstances occui- 
rmg in tune of war. 

1. 104 F. Supp. 59. 

2. (1946) l All E. R. 635 ; 1B.I.L C. 9 

3. Georg bchwjr/.cnberger - A Manual of International Law. 2nd Ed., pp. 28-29. 
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Considerations for Recognition. —The traditional view has been that 
International Law imposes no duty upon States to recognise new States. 
Recognition, however, is more a question of policy than of law. States have 
frequently delayed, refused or eventually accorded recognition to newly 
formed States or Governments for reasons of diplomacy. In the First Great 
World War, Great Britain, France, the United States and other powers 
recognised Poland and Czechoslovakia before these latter had actually existed 
as independent States or Governments. In the case of the Soviet Government 
of Russia, established in November '1917, recognition was withheld by the 
United States and other powers for a few years partly because of uncertainty 
as to its tenure and partly because of the opposition to Bolshevik principles. 
Secretary Hughes observed on March 21 1923 : “In the case of Russia wc have 
a very easy test in a matter of fundamental importance, and that is of good 
laith in the discharge »»f international obligations. I say that good faith is a 
matter of essential importance because words arc easily spoken. Of what 
avail is o speak of assurances, il valid obligations and rights are repudiated 
and property consficated^ According to Lautcrpacht the test applied in 
recognizing a new State or Government of its willingness to fulfil international 
obligations is of doubtful juridical soundness and unrelated to the purpose of 
recognition. 

Recognition is often accorded even prematurely nr withheld on the 
ground of national policy. De facto, and subsequently de jure , recognition of 
Panama by the United States within three days of the revolt affords an 
illustration for recognition being granted with a view to furthering national 
policies, l or the same reasons France not only recognised the independence 
of the United States in 1778 but actually aided the hostilities against England. 

The divergence of views in the recognition of the new Stale of Israel 
(1948-49) and the Red Chinese Government of Chou En-lai was also motivated 
by political expediency. 

< Secretary of State Acheson correctly asserted in September 1949 while ‘ 
addressing the Pan American Society oi the United States that the American 
Government maintained diplomatic relations with other countries primarily 
because they were all on the same planet and must do business with each 
other. I hey do not establish an embassy or legation in a foreign country to 
show approval of its government. They do so to have a channel through 
which to conduct essential governmental relations and to protect legitimate 
United States interests- 

The considerations which have often weighed with Foreign Olficcs in 
determining the grant or withholding of recognition include ihe freedom 
of the new State from external control, the probability that it will endure, 
the stability and effectiveness of its government, its abilitv and disposition to 
lulfil its obligation under International Law, the extent to which it commands x 
international support, whether its recognition would offend an ally or be 
otherwise premature, the number of Slates that have already accorded 
recognition, and whether the new State reallv corresponds to political realities 
in the area concerned. 

In reply to a request by the United Nations for observation on Article 2 
«>1 the 1 anama Draft Declaration on the Rights and Duties of States, which 
lays down that every State is entitled to have its existence recognised, the 
Government of the United Kingdom observed (a that where an entity fulfils 

the conditions of statehood, there is a duty on all other States to .recognise 

1. Lautcrpacht : Recogni tion in Inicrnational L w, p. 313 
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it ; (b) that there is also a duty on all States not to recognise as a State auv 
entity which docs not fulfil these conditions. They agreed that the recognition 
and non-recognition of States is a matter of legal duty and not <»f policy and 
that the existence of a State should not be regarded as depending up .n its 
recognition but on whether in fact it fulfils the conditions, which create a 
duty for recognition. It was added that recognition ol an entity as a State in 
no way requires the entry into diplomatic relations with that entity. That is 
a matter fur purely political decision. On the other hand, the entry of 
diplomatic relations with an entity implies that the entity is recognized as 
something. Whether it implies recognition de jure or de facto as a State, or 
as a belligerent community or as an insurgent Government, will depend upon 
the particular facts with regard to the relations so entered up *n. 

- It was observed in Bank „j Cnini v. Wells l-'urgo Bank & Union trust Com¬ 
pany' that even if the Court were solely concerned with the implementation 
of our executive foreign policy, it wouLl be presumptuous to biivlly effectuate 
every act of a recognized government or to treat every act of an unrecognized 
government as entirely fictional, hailv in our national history, our recognition 
policy was generally based on the executive’s view of the stability and 
effectiveness of the government in question. More recently recognition has 
been granted and withheld at the diplomatic bargaining table. Our policy 
has thus become equivocal. Conflicting considerations are balanced in the 
executive dccisio 


executive uccision. ^ 

Vx^\^Recognition of Governments. —When a change in the h< ad of a "'tat!’, 
which is already an international person, takes place in the normal and consti¬ 
tutional manner, such a change is notified t.» other -'tan s who accept the 
new head of the Mate by sending Congratulatory messages. I lie diliiculty, 
however, arises where a change in governments term which is not syimuy- 
mous with the term .State—is I rouglu al out by resolution, i.e. t by ove rthrow 
ol the existing government <*» by a coup d'etat .' In such eases two tests arc to 
be applied : 1 he first test is whether the new government is the de facta 
government in effective control ol the Mate, exercising its authority over a 
.substantial portion «-f the territory without any effective opposition.' This is 
called the objective test. And the second test is whether the new Government 
is prepared to carry out the obligations imposed on it by International Law 
and the Charter of the United *\ati« ns. This is called the subjective test. 
Jibe recognizing States defer any change in recognition when the new Govern¬ 
ment is not stable or where revolutions arc very frequent necessitating the 
change oft government.* 1 1 , therefore, there is no likelihood of any change of 
government again, the subjective test is adopted and it is presumed from the 
conduct and declarations of the new government that it nas the intention in 
carry out international obligations. I bis was so done by the United Stales 
' whcl1 sl,u . * r *'T [ rcc,> J»‘ntion to the , new Government yf France 
established as a result oft the French Kevolutio x J The same test was applied 
m the case oft Soviet Russia when she emerged ^7 a result of the revolution of 
ll.l/, and ,i was presumed that the mw government would be a peace-lovim- 
State, prepared to carry out its international obligations. 

/ 1 he graining or refusal of recognition of a government has, however, 
nothing to do with the recognition of the State itself. If a foreign State 
i cl uses the recognition of a change in the form of government of an old State, 
the latter does not thereby lose its recognition as an international person.* 

1 he State remains m existence however violent or drastic the form of the 
Government may have been. 

1. United Slates Uistrict Court. 19>2, 1(,4 F. > U pp. 59- 

2. Lehigh Valley Railroad Go. v. The State of Russia I 


(l9.*7), 21 F. 
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Non-recognition of Government is no declaration of the non-existence of 
the government of a State. The acts of a deposed, unrecognised government 
arc not illegal because of the lack of recognition. Tinoco case .* 

\‘Changes in the form of government of a State,” observes Gould, “no 
more extinguish the international personality of the state than did military 
occupation and existence of the statehood of Germany^ Indeed, even a condi¬ 
tion of anarchy does not remove a community from the roster of states. A 
parliamentary system may Le replaced by a dictatorship of the proletariat, a 
monarchy by a military junta. Hut such changes do not involve the substitu¬ 
tion of a new state for an old one.”* 

The question that arises in such cases is whether a particular State 
emerging after its transformation is the same entity as its predecessor. I hat 
all depends upon the circumstances—whether the change has taken place in 
the nature of government or the state itself has so considerably reduced in size 
and undergone a change in the form of government that-a new state may be 
taken to have come into bcingi In the case of the Scrb-Croat-Slovcne Kingdom, 
the German-Yugoslav Mixed'Arbitral Tribunal decided that it was a conti¬ 
nuation of the Kingdom of Serbia anti was not a new state within the mean¬ 
ing of Art. 2q7 (h) of the Treaty of Versailles. In the same manner the 
Russian .State after its revolution in 111 17 was treated to be the same State as 
existed before 1917. On the other ha d, the Austiian Republic was dismem¬ 
bered to such an extent as a result of the peace treaties after the first world 
war that the Austrian Republic courts regarded it as a new state, different 
from the Austrian monarch. Yet still in the Oltomon Debt Arbitration (1925) the 
sole arbitrator Eurgeuc Horcl held that the Republic of Turkey continued the 
international personality of the former Ottoman Empire. In this conllicliug 
state ol affairs any kind of generalizations arc not a safe guide./ And as Gould 
observes “ordinarily, neither territorial changes nor changes' in ths form of 
government affect the continuity of the state. Only in exceptional cases, when 
simultaneous territorial change and change in form of government are so 
fundamental that the new entity, even in the national and cultural make-up 
of the population, hardly resembles the old, is the continuity to be regarded as 
broken." 

l/lftecognition of Government in Exile. —A Government of a State is said 
to be in exile when the tciriu ry of the State is occupied by enemy force. 
1 he occupation of the territory by the enemy docs not imply that the Govern¬ 
ment in exile is not in effective control of territory, and such Government 
continues to be recognized as the Government of the occupied territory if it 
continues its efforts to regain control of the lost territory. During the second 
world war the governments of many European States established their head¬ 
quarters in London. If. however, at the termination of the war and conclu¬ 
sion of a treaty the Government in exile fails to regain control of the lost 
territory it loses it right to be recognized as the Government of the State. 

Recognition of States. —The existence of a new Stale formed bv the 
union of States previously independent requires recognition. Similarly recogni¬ 
tion paves the way for a State’s reception into the Family of Nations. It |s 
li uc that recognition by one State does not bind other States although recogni¬ 
tion by a leading power hastens general recognition. 

Premature recognition is regarded as an unfriendly act and treated as an 
act of intervention or as a casus belli. 

L 18 A. J. I. L. (1924k p. 127. 

2. Wesley L Gould : An Introduction to International Law, p. 242. 



stimson’s doctrine of non-recognition 


127 

. Even Ae facto recognition is sufficient to validate the acts of the State rc> 

wliVartn r V h r V * S,lg v't '| VaS - . he,d in thal casc English Courts 

hv rv^ k ?°n ^ as va K l lhc L Ic 7 ls,al,on ofa (Government recognised 

y wreat Britain, even though the recognition he only * facto. 

, ^on-recognition of absorption.-Non-re ognition of absorption or the 
Uusal to recognise the extinction of a state is made with the object of preven- 
mg he absorbing state from gaining the legal light of preemption. The 
inhabitants of the annexed territory who depart before annrxa.io., and decline 

tl!^X Pl , lhCSOVCrrl<nt V of l ^ lc nCNV government arc treated as stateless until 
nationality : Anvncan famines Company v. Bales of Cotton* 
and l.mted States ex ret Schvnrzkopf wi/hl .* 

/ l/ Stimson’s Doctrine of Non-recognition.—At the ii „| ,|i C Iinmcso 

sialcof/ *n P hi , n ' Se P r "\'; ,ce Manchuria in June 1932 tlx: Secretary of 
State,, Un -“ C< S,i ; , r S ' Mr ‘ , Hc " r y s <»»^n, pointed out that ll.c United 
, COU ‘ adm " ,hc 'c-J-.lity ..I any situ .lion ,1c . .. 

^ < It" rc c „g", Z c any treaty „r agreement between these .governments 

stdffi iT " C 1 'T" " ,,pair ,l,c ,rca, y '>•>><* -I' >h< United Stales 
br ml u , f "° '"* C,,d }- ree "K ni “ •»*y sittuti..;,, treaty, or agreement 
itt^-rrr^ c '. ,vc " a !‘! s and obligations ./the Pact ..f Paris 
I IJ28 to which all the three, m:„ China, Ja|»an and U. S. A. were parties 

cnuld > n Cr tT [ hal a s ‘ l “ ,io " l "" u '- ;lu al " ,, “ '■> v i"lation of Intcrttatiu..!.! Law 
win 1)c nb cedT l “'filter olsc.vcd : -a eavea, 

legalitv ilereafter "' r SUC l a, j"'" ,s wll ‘ cl '. believe, will effectively ba, the 

ttcatv vioH?ion ”''Ti lny ‘ • e '- ,r , n ' ! " S :" 1 ’ 1 ' 1 Ih: obtained by pres-ure ...• 
in , ' ,1IS pnnciplc was given efl.ct to by the League ..I .Nations 

he me' kcla -' = U i-mnben, u,,.n 

a -iccme, , vvhM L ? B !' C , Na,l "" s «" “cognise any situation, treaty ... 

"f lilt Lea*.n,^ 1Lcb,ou > l 1 “ a ;*' u ">y'netms conn a, y to ,| u: Covenants 
nc laCrtguc ol Nations or to the Pact of Paris.” 

princiIle e e^l rin !t iS "! crcl> " " ‘'•■• -l |»>licy, and al.l.o,, I, the 

passed „ \ ' rer : |o',"t U Wa ' , ,CC '"'" ,SC ' 1 ’’yhe League .,1 Nations, when it 
4 t n * VIar ch, l‘J32, a resolution to the following effect : 

rCCngni l sta,w‘ C , l ! l ,no!" T’" 1 ‘" " ,U "‘ bCrS ,l,c League of Nations 

l-y..» C t.«tontrarJ , , . ,he r a > ' whitl ' "Uy k brought about 

Paris,” y Covenant ol the League ol .Nations or in the Pact of 

't,K,u«ttT'tust\ l tin''i l 9r : '"'iTt A ‘i yS - i,,i " - in l#3tt i" «l»o \4*i 

( Iteat Lowers bavi, V AUcr l ! ,c “‘"dusion ol the Second World War, 

lion of ,|,e U.dviiTl'l 'T^'T br, : u » lu ■'>“■>" «"•*».«.- 

Nations titiicral \wml v t 1» pursuance ot the above the Uni.e.l 
iur violation .,? ,| A n ‘rL c .' , "f ,n " c ' 1 111 December, 1936, the Soviet Union 
deuce and the Hun..a ian i aCp " V * , ‘- Hu ."S*W "f its liberty and indcpc.t- 
,/Th r t n l ’ COp,C ,,f " K cwta * " f Iheir fundamental right. 

Minister of °oi?b.n°\ffn?r'T T | l >?^^'o' ,‘ S ,lss " cial, d wi,l ‘ " a 'ne of the 
indirect interventL, l J f f ' I o bar > >90'. declare,I that 

American S a r t Y ' Amcrua,, States i„ , h e affairs of any other 
lo power as a rcsuli of rb il ° f rrfu ‘ a l V ^ognisc a govcrnmeiu which came 
Under the ir'irl r i • f u,1 .' var ;»' revolution was both permissible and legal. 
cxi)edieiicv* a ,ivr/ ' < *? < : ,r,llc ll,t United States, keeping ... view political 

y, u.cd recognition as a means of interfering in the domestic affairs 
'• ( y*l) iK. 11.532. 

2 - (*«2G I IVtrrs 511. 54 v 
X l*y4i) 1J7 F. 2nd 898. 
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of the Latin American countries. The doctrine did, however, not prevent the 
United States recognising governments which had come to power through 
U. S.—organised coups. 1 The doctrine, besides being unsustainable on legal 
grounds, runs counter to the Estrada doctrine discussed below. 

The Estrada Doctrine.—The Estrada doctrine pleads for the abolition 
of the practice of recognition in some form. On September 27, 1930, Scnor 
Gcnaro Estrada, Secretary of Foreign Relations of Mexico, issued a declaration, 
which has since been known by his name, in the following terms : 


“...The Government of Mexico has transmitted instructions to its 
Ministers...in the countries affected by the recent political crisis, informing 
them that the Mexican Government is issuing no declarations in the sense of 
grants of recognition, since that nation considers that such a course is an 
insulting practice and one which, in addition to the fact that it offends the 
sovereignty of other nations, implies that judgment of some sort may be passed 
upon the internal affairs of those nations by other govermnets, inasmuch 
as the latter assume, in effect, an attitude of criticism, when they decide, 
favourably or unfavourably, as to the legal qualifications of 
foreign regimes. Therefore, the Government of Mexico confines itself to the 
maintenance or withdrawal, as it may deem advisable, of its diplomatic 
agents, and to the continued acceptance, also when it may deem advisable of 
Mich similar accredited diplomatic agents as the respective nations may have 
in Mexico ; and in so doing, it docs not pronounce judgment, either precipita¬ 
tely or a posteriori , regarding the right of foreign nations to accept, maintain or 
replace their governments or authorities.” 

• 

Briggs observes that although the Estrada Doctrine looks to the abolition 
of the practice of recognition of governments rather than, the proposed 
establishment of a legal right to recognition, neither proposal succeeds in 
eliminating the political factor since, in the former case, it will be necessary 
t<> decide with what officials foreign diplomats mav deal in fulfilling obligations t 
or claiming lights under International Law, and, in the latter, to what regime 
the alleged duty of recognition is owed and why.* 


Referring to Estrada Doctrine of recognition, Fenwick observes that if ** 

is to be “interpreted as seeking the elimination of the subjective test of the 

ability and willingness of a new government to observe the international obla¬ 
tions of the State, so that rccogition would be accorded, or rather diplomatic 
relations would be maintained uninterrupted, with a de focto government on 
the assumption that as a government it must of necessity carry out the inter¬ 
national obligations of the state, the doctrine is not far removed from the 
earlier statements of the policy of the United States where the entire emphasis 
was put upon the de facto character of the Government. On the other hand, 
as a matter of practice, new governments coming into power in the American 
States, have never made any difficulty in proclaiming their intention to 
observe the obligations of International Law, one of which is the observance 
of the gooff faith of treaties. 1 ' 

Law p *1 24 * mcrna,ionaI Law • Academcy of Sciences of th • U. S. S. R. Jnstiuiie of State and 

2. H. W. Briggs : The I-aw of Nations 2nd Ed . pp, 123-124. 

S. Fenwick : International Law, 3rd Ed., p. 171. 
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proceed, and atfo, h, 7 m ™ ‘ transactions 

It Was accordim.ly h 'id thm ,,,! ': " W, ‘ "«>'-"als in carrying , hem 

eti unallictcd those legal consequence's 'of""die"if , . l,u • Sovi< ‘ 1 '"•vurnineiil 
'•'visional (.overnment and its representative ? ^"i’ US 
lake,, here prior to the later recognition ’ Vluch au ' icl '" 1 >" aclim, 

ll ‘ U SWcrnmeni, thc^ecognid'.rda\cs’Uck‘,'ll , \ , L t a /• " C ‘ SI ‘ , C " U " ll > * s Ui " 
;rn ;t became the cffcctiv c de facto govenm, e m , T' wi * u lllal W^en.c 
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«• garlic, : Introduction to the Law of Na,i„ llSi p . Io2 . 

■ Oetjen v. ( rniral Leather Co. 11918) "246 U S 297 3• 

3. (1952) 2 All E. R. 733. ' 

4. (1938) 304 U. S. 126, 140. 

5. (192!) 3 K. B 532 
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from the Foreign. Office that the recognition dated back to 1917 or there¬ 
abouts ; in other words, to the time when the government which was recognized 
became over Russia the effective de facto government. The general principle 
is just that, when we recognize a foreign government we recognize it back to 
the time when it became, over the area concerned, the effective government, 
and it follows from that that we recognize the acts which it has carried out in 
the whole of that period : Boguslawski v. Gdynia-Ameryka Lime} 

In the ordinal^ way of course, the British courts do give retroactive 
effect to the recognition of a government, in that they recognize the acts of 
that government within its proper sphere to have been lawful, not merely 
from the time of recognition, but antecedently, from the time that it was an 
effective government. The reason for this retroactivity is that, just as they 
recognize the decrees of the government subsequent to recognition to have 
been lawful, so also they must recognize the prior decrees to be lawful, unless, 
indeed, they were to say that the government must re-enact those prior 
decrees all over again before they can have any validity in their eyes. That 
would be a work of supererogation and humiliation to which that government 
might reasonably object, and it would be inconsistent with the sovereignty 
which is involved in recognition : Bouguslawski v. Gdynia-Ameryka Lime.* 

The retroactive effect must, however, be confined to acts of the govern¬ 
ment within its proper sphere, that is to say, acts with regard to persons and 
property in the territory over which it exercised effective control: Banco de 
Bilbao v. Sancha 3 ; or acts with regard to ships which are registered there and 
whose masters attorn to it : Goternment of the Republic of Spain v. S. S. AranUaZu 
Mendi.f Just as the new government only gains its right to recognition by its 
effective control, so also the extent of the rclroactinity is limited to the area 
of its effective control.* 

It seems to me, however, observed Lord Morton of Henry ton in Gdynia- 
Amer ka Linxe etc. v. Boguslaw!ks t % which was an appeal from the judgment of 
the Court ot Appeal to the House of Lords, that no principle of retroactivity 
can come into operation in the case of a certificate which states in precise 
terms the moment “as from** which the new government became the 
recognized government of Poland. 



d. By entering into a treaty ; 

2. Bv admitting to membership of the United Nations ; 


4. (1939) A. C. 256 

5. t!953) A. C. 11 : 7 B. I. L. G. 499. 
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3. By exchanging, sending or receiving diplomatic representatives ; 

4. By declaration, unilateral or collective ; 

5. By admitting to an international Congress ; and 

6. Bv the formal appointment of its Consul. 

Withdrawal of Recognition —The de jure recognition of a State is 
irrevocable, but it was resolved by the Institute of International Law in |<i36 
that such recognition ceases to have its force in case one of the essential ele¬ 
ments of statehood obtaining at the moment disappears. Su« h a possil ility of 
withdrawal is, therefore, not completely out of view , but it would he a disput¬ 
able point whether the recognised Mate has or hasuot lost the necessary ele¬ 
ments of statehood. A State may lose its independence, a government may 
cease to be effective ora belligerent party in a civil war may he defeated. lit 
all these events withdrawal of recognition is permissible. The*act n| withdraw¬ 
al on the part of the recognising State can, however, hr inferred from its 
granting de jure recognition to the rival government. This is clear from the act 
of the British Government when in 193U it gave de jure recognition to the 
annexation of Abyssinia by Italy, thereby withdrawing its recognition of 
Abyssinia as an independent State. Again in 1939 it recognized the revolution 
ary Government of Spain and withdrew it s recognition from what had 
• ill then been the de jure Government of Spain. 


Withdrawal of recognition when practised for some ulterior political 
purpose is tantamount to breaking off of diplomatic relations. 

Consequences of Recognition.— Oppcnlu iin sums up the Consequences 
Mowing from the recognition of a new Government or State in these words : 

(1) It thereby acquires the capacity to enter into diplomatic relations 
wiili oilier Slates and to make treaties with them ; 


(2, Within limitations former treates (if any concluded between the two 
States, assuming it to be an old Stale and not a newly-born one arc automati- 
cally revived and come into force ; 


(3 It ihereby acquires ll.c right, which, at any rare accord!..,; to En-lish 
Law, it did not previously possess, of suing in the curts of law of the recol- 
nizing .Mate ; * 


(4) It Ihctehy acquires for itself and its property immunity from the juri l 
diction of the courts ol law ot the State recognizing it ; J 

(3) It also becomes entitled to demand and receive possession of property 

" f •' rcco ’ l,izi "- State, whiS form, rly helomgcd 
to the pi eroding Government at the time of i, s supersession and 

as'valid Odm.A.'.W r ‘’"“m Law ... ...a. ai.y ,u,li ■ mm act 

as valitl . J republic oj I e ni v. DrejJui Hr other < & Co. 1 


L (I888;L. R. 38Ch. D. 148. 
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(7) Recognition being retroactive and dating back to the moment at 
which the newly recognized Government established itself in power, its effect 
is to preclude the courts of the recognizing State from questioning the legality 
or validity of such legislative and executive acts, past and future, of that 
Government as arc not contrary to International Law; it therefore validates, 
so far as concerns those courts of law, certain transfers of property and other 
transactions which before recognition they would have treated as invalid. 

It may l»c added that recognition is not intended to sanctify every act, 
past and future, of a foreign government. I he withholding of recognition may 
casta mantle of disfavour o\er a government. But it does not necessarily 
stamp all of its acts with disapproval or brand them unworthy of judicial notice. 
Our executive, it was observed in 1952 by the United States Distrii t court in 
Hank of China v. Wells largo Bank & Union Trust Coy. 1 , on occasion, has even 
entered into treaty with an unrecognized government. 

Disabilities of Unrecognized State. —-The le^al disabilities of an unrec¬ 
ognized State or Government are as under : 

( 1 ) It cannot sue in the Courts of a State which has not accorded 
recognition to it. It was observed in the Russian Socialist Federated Soviet Republic 
v. Cibrario * that a foreign power brought an action in American Courts not as 
a matter of right. Its power to do so was the creature of comity and until 
such Government was recognized by the United States, no such comity existed. 
A judicial court cannot take notice of a foreign government, not acknowledg¬ 
ed by the government of the country, in which that court sits ; and the fact 
of acknowledgment is a matter of public notoriety: The City of Berne in Switzerland 
v. The Bank of England * 

(2) Its representatives cannot claim immunity from legal process in a 
foreign State. 

(3) It does not acquire the capacity to enter into diplomatic relations 
with other States and to make treaties with them. 

.4, Property due to an unrecognized State may actually be recovered by 
the representatives of the overthrown regime^ 

Recognition and the League. —It was agreed that the admission of a 
State to membership of the League of Nations implied its recognition. In 1935 
it was held by the Commercial Tribunal of Luxemburg in the case of Soviet 
Union v. Luxemburg and S«ar Co.* that the admission of Soviet Russia to the 
League of Nations implied the recognition of the Soviet Government by 
Luxemburg. But this rule was not uniform.y adhered to, and Switzerland 
and Belgium refused to recognize the Government of Soviet Russia even after 
its admission to the League. It can, however, be asserted without any fear 
of contradiction that the States voting for admission of a State hitherto un¬ 
recognized, impliedly grant its recognition although an express rule will be 
necessary for the States voting against admission that once a State is admitted 
to the Organization it should be deemed to possess the required attributes 
of statehood or of governmental capacity. 

Recognition and the U. N. O.— According to Article 4 of the Charter 
of the United Nations membership in the United Nations is open to peace- 
loving States which accept the obligations of the Charter. Such admission 
takes place by a decision of the General Assembly upon the recommendation * 

1 104. Supp. 59. 

2. 235 New York Court of Appeals. 255. 

3. (1804) 9 V es .Jun 347 

4. Annual Digest (1935-1937), Case No. 33- 
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of the Security Council. The question arises whether an unrecognized Stale 
can he admitted to the membership of the United Nations. The short answer 
is that recognition de facto or de jure is itself accorded by admitting a State to 
membership of the United Nations. The moment a State is admitted to 
membership of the United Nations—whether recognised l>v other Slates nr 
not—it ipso facto becomes subject to all obligations imposed by the Charter and 
the general principles of International Law. The admission of a State to the 
membership of the United Nations by the General Assembly upon the 
recommendation of the Security Council amounts to a colic* live recognition 
by all the States, being members of the U. N. It embodies the collective desire 
ot the States concerned. However to remove any ninbiguitv it is desirable 
that an express provision be adopted by the International Law Commission 
that an admission to the United Nations is in itself sufluienl evidence of the 
possession «»i the required attributes of statehood and shall Ik* binding even on 
the State voting against admission. 

With regard to withdrawal *-f such recognition Article 6 of the Charter 
provides for the expulsion of a member «•! tlic^U. X. lor persistently violuiim* 
the principles of the Charter. 

V^i 


Recognition of Belligerency and Insurgency 

Belligerency.—On the outbreak ..1 rclxdlion *•! insurrection in any 
c#umry the outside pavers generally maintain an attitude **f non-interference 
in the domestic affairs of that Statc*r"'ll.nvcvcr, it may frequently* render it 
nnt possible for other Mates to maintain an attitude ’of indifference either 
because the rebellious forces arc in effective occupation of a large part of tlic 
territory of the parent Government «»i the actual war between the parent 
Government and the rclxdlmus forces lias reached a stage when < utsitlc powers 
will not treat it merely an internecine struggle!/ 1'he disturbed State and 
outside powers may be so intimately connected with each other either on 
account ol the situation of the country or trade or commercial relations that a 
civil war in one country necessarily entails its consequences on the other. In such 
€as- s the political communities struggling to attain a condition of separate 

the 
P 


siatclu >od 


* rc accorded a de Jucf recognition of bclligcrcncv pending in 
Ccterininaiionof the question whether they arc formally admitted to nicinbershi 
•r arc larinally brought back to subjection. 


CTlie recognition of belligerency is merely an assertion 
rebels arc ; ** • .—= - -• 

possession. 


of fact that the 

m a position to exercise authority .net the territory in their 
It gives no cause lor any £flcncc to the parent Stale ; nor is this 
recognition a violation oi neutrality^ ^ 

1 lie British practice is dial the mere declaration 
constituted a 
recognition unless the 


. . . by rebels ilujt they have 

irovismnal Government is not sufficient *to justify I clligcreni 
css the 'insurgent forces have gathered sulltrient strength and 
the newly constituted “Government” is capable- of mai,.raining international 
relations with foreign Slates. 1 he recognizing State becomes entitled t v neutral 
rights, which arc respected by rival parties. Such flccogniium protects the 
belligerents Iron. Lcing treated as traitors on land of pirates on the sea. It also 
grants nun,unity to the parent State l«»r acts of omission and commission on 
the part of the belligerents detrimental to the recognising State. 

i 1 |l i<Ct "^ , : ilion belligerency confers, an international status to the 
belligerents lor pQrposcs ol war. c Although there is no exchange of embassy or 
the conclusion of a treaty, yet consuls arc generally exchanged for the protection 
ol commercial interests. The recognising Stale also recognizes within itr 
jurisdiction the (lag • »t the revolted Government and the Commissions it issues. 
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Recognition of belligerency is, however, different from recognition of a 
legitimate Government of the country The former simply confers mutual 
benefits to the giver and the recipient of the rights o ( belligerency ; but the 
latter is a completed act and carries with it the privileges of membership of 
international community. p 

Recognition of belligerency is a question for the Executive Department of 
the Government whose declarations are binding on the Court. Such recognition 
is a question ot policy and not of law. It depends on various considerations, 
e.g., the existence of a civil war accompanied by a state of general hostilities : 
occupation <>f a substantial part of national territory by the insurgents* whethc? 
the belligerent community has an organised Government capable of conducting 
military and naval operations in conformity with the laws of war : and whether 
the interests ol the State conceding such recognition are being affected by the 
outbreak of war. * 7 

It was observed by the American Commissioner Nielsen in his dissenting 
opinion in the ease of the Unmal Mongolian Co. before the General Claims 
Commission between Mexico and ihc United States of America that the 
recognition of a state of belligerency so cMlcd, on the part of Governments, 
like that of the recognition of a new State, involves very largely political 
considerations and that the only kind of war that justifies the recoimitiim of 
insurgents as belligerents is whai is called -public war’ ; and before civil war 
can be said to polsess that character-the insurgent must present the aspect of a 
political community or d, facto power, having a.cc?taiu coherence, and a certain 
independence o position respect of territorial limits, of population, of 
interest, and of destiny. Furthermore, the interests of neutral States or their 
lion * "'" Sl “ affcclcd 1,cf ‘ ,rc lhc y are jusiilicd in granting such rccogni- 

. 1 ,. „ * llC colll ' rrin 5 ol lhc status of belligerency on the insurgents is only for 
he put poses of wailarc and confers no other rights. "It does not condemn acts 
against the Government not committed by armed force in the military service 
of the rebellious organization ; u sanctioned no hostile legislation. 

ro„,te C, r l, ° n °, f , b f 1U « c . r< ; nc y ■“* ">c effect of creating a new international 
™ f f , 'r rlyhls 1 a,ui obligations or independent States with 

I.cmral accords ?lt U r I, 4r ™" ,. c,)n| l ict -‘ The recognising State acting as a 
thr rivht cif arllnt • K* 11 * f, f bclligcrcuis lo the warring parties, who acquire 

tl i 5S,U " " ,e,r shil>s in, ° * he P url of the recognising Stale.) the 

maintenance 1 ,S ,hC of contraband goods an 1 the 

™ d thT TOrcnt StiTr ,l UCh rcc ! , 8'“‘>on enables the belligerent community 
prosecuUon* 1 of the^var ^ Sa '" C *‘ a «'« with respect to the 

as alw C to 1 t ? he C rrcin^n, US Yr acc ° ril o d , a matter of convenience to the donor 
.hey are '“ VC C °" s '* ,i<,a ‘ e ‘ 1 l " cir P° sili "" 

a uJrZTSr?-? ,nay, howCvcr ’ * ia PPon that a civil war may not reach 
Mage lo call for the recognition of a formal condition of belligerency by 



Jones v. United Slates. 137 U. S. 202. 





CO-BELLIOERENCY 


I 35 


treating them as law-breakers and consider them as flic de facto authority in 
the territory under their occupation. They may maintain with these insurgents 
such relations as be deemed necessary for the protection >»f their nationals, 
for securing commercial intercourse and for other purposes connected with 

the host ilities. 


The conditions essential for recognition of insurgency may he stated as 
follows : (lj It is necessary to see that the insurgents have gained control over 
a considerable part of the territory ; (2) There is considerable support to tl u: 
insurgents from the majority of the people inhabiting the territory. Tin- 
support must be forthcoming out of their own free will and must not he tin: 
result of duress or compulsion ; ami Lastly, the insurgents must have tin- 
capacity and be willing to carry out the international obligations imposed on 
them by the grant of insurgency. 

The granting of the status of insurgency by a State piotec is the insur¬ 
gents from being treated by it as pirates. It does not, of course, confer on the 
insurgents the status of a State with all the rights and privileges concomitant 
with it. Nor does it absolve the parent Slate from international toils for a< is 
of insurgents which could have been prevented by due: diligence. 

The recognition of insurgency confcis no belligerent rights such as 
blockade, on the contestants. 1 ^ 

I he recognition of the insurgents as bclligcicnts leads, actordiu" l<» 
(lamer, to the following consequences : 


Both the contending forces acquire a new status on recognition of bclli- 

gcicncy and certain additional rights which they did not have prior thereto 

but the recognizing State itself acquires n. new rights so far as its relations 

with the insurgents arc concerned. Its duty changes from ili.it of non-inicrven- 

,. 1 . 1 . ® n lhc M w llc the insurgents l# that of neutrality in respect l# |,olh 

>clhgerents It Uses the right which it had timing the perUd of insurgency 

i# assist the legitimate government and henceforth must treat both belligercnis 

f ll ,. CaM ,c,, . clcr a,d *• ,||C f#m,c ‘ insurgents without vUlatin-. 

1, i ‘ C#U - haVC " ,um lie, '" rc reesnSU.*. u itl,.,u 

N dialing the law of non-intervention. 

tinaCshrTfwS I!’ ' V ’ c,lwar7 :^! lbr, S cl . the recognition of insurgency can In ,lis- 
M f ri, *' iT" ° r . b ' ,l,l <®ren C y in .he .sense that .he la..or an,I 
es . n .1 cT ‘ recognition of belligerent ac.s of ,|„ rcvolulinna- 

“cs on the high seas an«l in the air s|»cc above the high seas/ 

conveved the statu* ..n- i • , C ' ^belligerency m this sense 

Nations Recoimhhf ° dM a,hcd short of a member of the United 

General (IcGanlVp'w* . ' accorded to ,hc F «* french Movement leti l,y 

SnsMllc SfcJ “ V,CW l ° SeCU "" 8 ,hc ‘ «■*»**»■ of forci 


b Moore. Digest 1,184 



CHAPTER XI 

STATE SUCCESSION 


There is a succession of States where the tcrritocy of one State passes 
fmi.i its supremacy to that of another^The State the territory of which passes 
to another State is termed as the predecessor State, while the succeeding State 
is called tl*c successor State. “A succession of International Persons occurs”, 
says Oppeuheim, “when one or more International Persons take the place of 
another International Person, in consequence of certain changes in the latter's 
condition. 1 ”V 

A State may succeed another State by incorporating a certain portion of 
the latter’s territory ; it may be split up into two or more States, or new States 
may emerge out of the territory of a dismembered State as happened to the 
territory o| the Austro-Hungarian Monarchy as a result of the First World 
War, or to the territory of German Reich as a result of the Second World War. 
y may merge voluntarily into another by treaty, or its territory may be 

lorcibly annexed by another or by several other States. The Congo Free 
Stale lost its independence by merger with Belgium in 1908 ; Korea became 
part ol Japan in Pi 10 ; Orange Free State and the South African Republic 
were conquered and absorbed by Great Britain in 1901. Part of the territory 
ol a State may torm part of the territory of a new State by treaty or part of 
an existing Stale may break off and become a new State, e. g., Dansi and the 
State ol the Vatican City, or Pakistan. In other words, the succession of State 
implies the substitution of one State for another. 


Succession is primarily a principle of private law, and involves political 
changes in the State. • 

Succession is either universal or partial. 

Universal Succession.—There is universal succession :— 

W when one State is completely absorbed by another as a result of 
annexation or conquest, e. g. t the South African Republic was 
annexed by Great Britain in 19°1, Korea by Japan in 1910 and 
Abyssinia by Italy in 1936 ; 


(ii) when several States agree to merge into a Federal State or a 
Union ; e. g., in 187 1 the German States united together to form 
the German Empire ; the merger of Egypt and Syria on the 22 nd 
February. 1958, and later Yemen on the 2nd March, 1958, to 
torm the United Arab Republic ; or the merger of Iraq and 
Jordan on the 14th February, 1958, to form the Arab Federal 
State ; and 


(iii) when one or more States arc formed or one or more International 
Persons take the place of another International Person by division 
of a lormcr single State or International Person, each of the 
independent Stales being a successor State. ^ r 

Partial Succession.—Parlial succession la kcs place : v-c'V? 

1. Oppenhdfe : International Law, 8th Ed., p. 157. 
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(i) by succession, when another State is established by a pan of Vhc 
territory breaking off from the parent State and thereby gaining 
independence, e. g. t the separation of the United States from the 
parent State Great Britain in 1776 ; 


t 


a 


(ii) by cession or conquest, when one State acquires a part of the 
territory of another State and assumes sovereignty over the portion 
ceded, c. g. y cession of California to the United States in 
11147 ; 



by dismemberment, when a full sovereign State loses part its 
independence through incorporation into a Federal State or com¬ 
ing under the suzerainty or protectorate of a stronger power or 
when a not full sovereign State, i.r., a suzerain or protectorate or 
even a member of a Federal Slate, becomes full sovereign, e. g. t 

Czechoslovakia was dismembered in I»i38 a** a ^<*»ult of the 
Munich Agreement. r 


Consequences of State Succession 

I lie question whether the replacement of one International Person by 
another involves a succession to the rights and duties of the former or not, 
lias not been free from doubt. Some writers maintain that with the rxtim lion 
ol an international person no rights can possibly survive; others arc of opinion 
that devolution of lights and duties docs follow ujxm the mi reeding State. On 
account of the uncertainly of the International Law of succession, usually all 
poibiljlc contingent ies arc covered by treaties Irclwccn die parties. 

ca '.l.JJVeaty Rights and Obligations —The accrual of rights and 
obligations to the successor State depends upon the nature of succession. In 
die case ol universal succession where a State merges voluntarily into another 
State or where it is subjugated l>y another State, the successor State remains 
one and the same International Person, while the predecessor State winch has 
merged or been subjugated becomes totally^xtjnet a*-an International Person. 
Political treaties and alliances and rights and obligations accruing thereunder, 
in the absence of a substantial continuity of personality, become extinct and 
invalid and the successor State docs not succeed to such rights and duties of 

the extinct State. Rights or obligations undci multilateral conventions of 
universal application on health, technical and similar matters subsist and 
pass as happened in the case of Pakistan after separation from India in 1947 
when she automatically became party to certain inullil iteral conventions of 
universal application binding India.; 


In the case of fusion or union of States, if it be merely the enlaigemcni 
of the extinct State into a larger one, prior treaties continue to remain in force 
so long as they arc not in conflict with the rights and obligations of the 
federal State. But if annexation be in the nature of absorption with the result 
that there is no division of sovereignty, treaty rights and obligations arc 
extinguished, excepting State servitudes or easement rights which have to be 
respected by the successor State. “Servitudes”, observes Dr. Reid, “establish 
a permanent legal relationship of territory, to territory unaffected by change 
of sovereignty in either of them, and terminate only by mutual consent, by 
renunciation on the part of the dominant State, or by consolidation of the 
territories affected.” 1 


L Helen Dw'gjtf Reid . International Servitude, in l aw and Practice, lb. 
18 / 
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In the case of several States combining to form a federal union, all trea¬ 
ties to which these States were parties extinguish. Similar result follows when 
there is formation of several States as a result of the dissolution of an old 
State. 

\ Personal treaties relating exclusively to the persons of the contracting 
parties, e. g treaties of alliance, arbitration or neutrality expire on the extinc¬ 
tion of the family and no succession in respect thereof takes place. A$. regards 
treaties of commerce, navigation and extradition it all depends on the atti¬ 
tude of the annexing State as to whether it is prepared to follow the provi¬ 
sions of such treaties or prefers to repudiate the same. The consensus of 
opinion is that they arc not subject to succession. It was held by the Supreme 
Court of the United States in Terlxnrtcn v. Ames 1 that the extradition treaty 
made between the United States and Prussia prior to the formation of the 
German Empire continued to be operative after the union on the ground that 
t>ie treaty had been officially recognised by Germany./ ^ 

i, v/ State succession in respect of law-making treaties—The traditional 
view is that a new member of the international community starts with a clean 
stale in respect of treaty obligations, excepting with regard to treaties creating 
local obligations and existing rules of customary International Law. There is, 
however, a divergence of views in respect of the clean state rule among the 
text-writers. Ki&tibian is of the view that treaties which have a character of 
general utility survive. They relate to postal, telegraphic and telephone con¬ 
ventions, the Geneva Convention on the care of the wounded, the Brussels 
Convention for the abolition of the slave trade, or the St. Petersburg decla¬ 
ration concerning explosive bullets. 

• ^ 

Huber is ol the view that in the case of a State formed l/y separation fron 
an old one, all treaties pass over, even in the case of ojimnWcial treaties and 
capitulations, hut not alliances and guarantees. * Even \n cases of conquest 
Huber considers that treaties pass over in theory* 

On the other hand, there arc writers who opine that there is overwhelm¬ 
ing evidence to show that all treaties go by the board. Keith is of the view 
that no treaties arc inherited by a conqueror or cessionary State but that all 
his treaties extend themselves over the conquered or ceded tcrriiorA When 
the new State formed by separation follows the same methods of action relative 
to a third party as its predecessor, it tacitly or expressly forms for itself a new 
treaty between new parties with the third par tv. On this view this treaty is a 
res inter alios acta. The new State cannot step into the treaties of its mother 
country or the conqueror into the treaties of its conquest. 

McNair sums up the British practice thus : “It is believed to be the view 
ol the United Kingdom Government that the general position governing the 
treaty position of truly new States is that newly-established States which do not 
result from a political dismemberment and cannot fairly be said to involve 
political continuity witli any predecessor, start with a clean slate in the matter 
oi treaty obligations . 

Crandall summarizes United States practice thus : “A State formed by 
separation from another, whether the personality of the original State still 
exists or is completely lust by disintegrations, succeed to such treaty burdens 
ot the parent State as arc permanent and attached to the territory embraced 
in the new State.” 


1. 184 U. .v 270. 
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1 he English writers Hall, Holland, Oppenlieim and Bricrly lean in 
favour of the clean slate rule, Westlake taking a contrary view. The American 
writers Wheaton, Taylor, Hershcy and Fenwick favour tlv clean slate rule, 
while Kent, Field, Halleck and Woolsey take the opposite \i ;w. 

(As said above, treaties usually make provisions for such contingencies. 
v ' hem Burma was separated from India in 1937, it was air reed that Burma 
p°uld he bound to continue to observe ami applv all the International Labour 
Conventions in which she previously participated as part of India. 
1 he Indian Independence Order, 1947, also made provision lor tin* appnrtion- 
*n<:nt of international rights and obligations as b« tween India and Pakistan. 
Membership of all international organizations with all rights and obligations 
attaching thereto devolved solely upon India : rights and obligations li.iving 
** 1 exclusive icrritoiial application to India nr Pakistan dcvnjv d outlie 
dominion concerned ; all other rights amt obbgaiioas un«h*i I 
agreements devolved upon both DominionsJ 

2. Membership.—-It is settled that membership of the international 
organizations and the obligations incidental thereto do not pass to a successor 
State. The Irish Free State applied for its admission, and was admitted, to 
iiic League of Xaiions : Ireland did not inlicrit any part of the membership of 
Denmark and was admitted to International Labour'Organization in l r >*!d. 
India continued to lie a member of the United Nations, and Pakistan was 
subsequently admitted to membership as a new Slate on September, 30, 19 - 17 . 
As regards the position in International Law of ihc two Mates evoked as a 
result ol the bifurcation of India (a part of India breaking off and becoming a 
new State), there could be no change in international status of India. It 
continued as a State with all treaty rights, and obligations. Pakistan, as the 
territory which broke off, emerged as a new State having no treaty rights and 
obligations of the old State, i hc U. N. Assistant Secretary General observed 
on the question that in his opinion the situation was analogous to the 
lion of the Irish Free Stale from Great Biitain and of Belgium t.„ 
•Netherlands/# In these eases ihc |xmion which separated was c 
State ; ihc remaining portion continued 
rights and duties which it had before. 


as an existing 


scpai a- 
»m the 

onsidcrcd a new 
•Stale wiih all iIi«- 


* he Legal Committee of the General Assembly subsequently -nured 
ia a member of the United Nations docs nut cease to he a mcn-hi r dinplv 
because Us constitution or its frontiers have been subjected to chants and 
V.ii n 1C,, | 1 ,ICXV Slal f ,s crcaU5<l by separation from a member of the United 
Unllcd Carter claim the status Sfa ,^1 

f,,rmaUy •**« — ■* - 

"'T y ," f '}? P " si . ,io, ‘ wi " sl,mv ll>c law on I Ik: matter must 
c l ',"'sLh ' U,<l - " w f l " i ' 1 i low " by the Convention on Treaties adopt- 

1928 tl LV^ r '"•‘-•rnatmnal Conference of American States at Havana in 
:• ; 1 slla11 continue in effect even though the internal constitu- 

l , '"nuact.n- States has been modified and that if the organization 
> he State should be changed in such a manner as to render impossible the 
execution of treaties, because of div ision of territory u. other like reasons, 
i catics shall be adapted to the nc.v conditions. Tlic Convention did not, 
however, prov.de for the obligations of new States. 
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\J Change in constitution and frontiers of a State. — As a general rule 

it is in conformity with legal principles to presume that a State which is a 
member of the organization of the United Nations docs not cease to he a 
member simply because its constitution or its frontiers have been subjected 
to changes, and the extinction of the State as a legal personality recognised 
by the international order must be shown before its rights and obligations can 
be considered thereby to have ceased to exist. 

When however a new State is created, whatever may be the territory and 
the population which it comprises and whether or not they formed part of a 
State member of the United Nations, it cannot under the system of the Charter 
claim the stains of a member of the United Nations unless it has been formally 
admitted as such in conformity with the provisions of the Charter. This view 
is in consonance with the statement made by the Legal Committee of the 
i cneval Assembly in relation to the^partition of India and Pakistan in 1947. 

3. ^Public Property and Public Rights.—When one State succeeds 
de facto to another, it succeeds to all the public and proprietary rights of the 
extinct State. State property. State railways and liscal funds pass to the an¬ 
nexing State. The successor State lakes all the assets of the vanquished State, 
including such assets as State funds, funds invested abroad, movable and im¬ 
movable property. It also acquires the right to collect taxes due to the re¬ 
placed State. Succession to the rights of the extinct State exists with respect 
to such local matters as rivers, roads and railways, etc. 1 lie succeeding 
State has a right to the allegiance of those who were formerly subjects of the 
extinct State and remain on its territory. 

The Permanent Court of International Justice held in the case of the 
Polish i‘pp>r Silesia Case (Merits) 1 2 3 that State succession to public property of 
the annexed or ceding State is a customary principle of International Law 
even in the absence of treaty. Referring to Art. 256 of the Treaty of 
Versailles, it observed : “The article in question, which relates to the transfer 
of public property as a result of cession of territory, must in accordance with 
the principles governing State succession—principles maintained in the 
Treaty of Versailles and based on considerations of stability of legal rights— 
be construed in the light of the law in force at the time when the transfer of 
sovereignty took place. Now at that time, tlie ownership of the Gltorzow 
factory belonged to Obcrschlesischc and not the Reich.*’ 

The principle of succession to public rights of the replaced State also 
comprises the right to collect ta^cs due to the replaced State. 

■'V /i 

4^ Private Property.—A cession of territory from one Stale to an¬ 
other, however, affords no title to the successor State to private property m 
the soil for succession merely refers to public rights of sovereignty and not to 
private proprietary rights. The private rights of the inhabitants, and their 


relations to each other unless specially altered 
the same.* 


l>y the conqueror, remain 


In United States v. Percherman * Chief Justice Marshall observed that 
sense of justice and of right which is acknowledged and fell by the whole 


1. U926) P. C. I.J. Scr. A No. 7. p. 41. 

2. I S. v. Mareno. 1 Wallace. 531. 

3. 7 Pet. 51,86. 
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civilized world would be outraged if private property should be generally 
confiscated. The people change their allegiance : their relation to their 
ancient sovereign is dissolved ; l»ut their relations to each other, ami their 
rights of property, remain undisturbed.** 

]J A Private Righ^-In tl.c Camon S,"Un in IWW ,hc Permanent Court 
of Untcrnational Justice observed in its advisory opinion : “Private rights 
acquired under existing law do not « ease on a change of sov* rcigniy. ->»> one 
denies that the German Civil Law, both substantive and adjective, ha* contin¬ 
ued without interruption to operate in the territory in question. It tan liaully 
be maintained that, although the law survives, private rights acquired under 
it have perished. Such a contention is based on no principle ami would be 
contrary to an almost universal opinion and practice. 

“A cession of territory does not opiate as a cession *4 the property 
j belonging to its inhabitants.” 

It is a general rule of public law that whenever political jurisdiction and 
legislative power over any territory arc transferred lrom one nation <>r 

sovereign to another, the municipal laws of the country, that is, laws which 

arc intended for the protection ol private rights, continue in lorce until 
abrogated or changed by the government or v»vcrcign.* 

J 5. Contractual Liability. —There is a considerable hodv of authority 
among text-writers inclined to the view that the successor State .v hound by 
1 the contracts of the extinct State. The new State hccomes liable lor all 
local and contractual obligations. 

The earlier view as laid down by an English Court in West Rand Central 
Gold Mining Co. Ud. \ . Rex* that the sovereign of a conquering State was not 
hound by the obligations incurred by the conquered State has undergone 
substantial change, and modern practice has tended to inodily die rigidity «>l 
this doctrine of non-succession. The Permanent Court of International 
Justice in the German Settlers in Poland Case, • held that private rights acquired 
under existing law including those acquired lrom the State as the ownci ol 
the property are valid as against a successor in sovcicignty, t. e., they do not 
* cease on a change of sovereignly. The successor State is, however, justified 
in refusing to own the obligations of the ceded State which the latter incurred 
for the purpose of war against the former. \ 

With regard to concessionary rights granted by the State before its 
extinction, they usually survive the extinction and bind the absorbing State. 
Phe successor State is obliged lo respect the rights which were legitimately 
conferred by the predecessor on a foreigner. In the vase of Mavrommatis 
Palestine Concession,* the Permanent Court of International Justice held that 
the Administration of Palestine, which succeeded to a territory of Turkey, 
* was hound to give effect to concessions granted by Turkey to a Greek subject 
for works to he carried out at Jcrusal in. Such concessionary rights, can, 
however, he regulated ami modified bv the successor State w'iihin its legislative 
competence so far as it relates to aliens. 

In the Sopran Koszeg l.ocal Railway Co. Arbitral Award* , the arbitrator* held 

>+ 1 (921) 1*. G. I.J. Scries B. No 6. 

2. Chicago Rock Islanl & Pacific Rly. Co v. MeGlion, 'll U. S. 542. 

3. L. R. (19 >5) 2 K.B. 191. 

4. P. C. I.J. (1921) Series B. No 6. p. 36. 

5. P. C. I.J. Series A. Nos 2 (1924) and 5 11925). 

6. 24 A J. I L (1930), 164. 
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that, in principle, the rights which a private company derived from a deed of 
concession could not be nullified or affected by a mere change in the 
nationality of the territory on which the public service concerned was 
operated. * 

^ Contracts, however purely personal to the extinct State, do notscrvivc. 

„ 6 ' Public Debts.—There is great divergence of practice as regards 

the succession to public debts. The sounder view appears to be that it is 
purely a matter of discretion and the practice has varied greatlv, although of 
late opmion has been gaining ground that the succeeding State assumes the 
public debts of its predecessor unless they relate to a purpose distinctly 
against the interests of the inhabitants of the territory transferred or con- 

traded for financing of wars or other hostile undertakings against the 
successor State. 

HydC the m -° ral ? bli S» ,io '> to accc P' burdens as well as 
benefits winch finds expression in such ‘voluntary 1 State succession provides 
a solid reason for the claim that practice should shape itself accordingly and 
evolve a rule of law stamping evasion with an illegal character. 

A f ™^ rr, 71? cnts w . i,b rr, P'l ct to E“blic debts arc usually made in treaties. 
wfdel?r K h . c provisions of the Treaty of Versailles (1919) the States to 
debt n, ? ry , Wa ‘ cedrd took ovcr P» rt ofttus German national 

K ^d^i^'Kci^' 4 ' "" ^ of proportionality of 

are "' C , S i UtC 1? rritory becomes the territory of several States tlic debts 

In P I T ° VCr 'V hc 'ucceeding States by a prior agreement. 

yXtT " Em /' re Succession Case * tlie Austrian Court' affirmed the view 

erritnrv ^e heP c lnc,p csof In,crna,ional La" 1 in cases in which a 

nne S. L m'e, ky ° c ?‘? ,c *? “"other or when several States arise out of 
Xnvfr .n .nnr ac 9 u,r, ng the territory or the new Slates are bound to 
taKe over an appropriate part of the obligations of the former State in 

created as' the res^u’of “ ? r - ,hey have ,akcn «v« «"d which have been 
State ” 1 f ' e act,Vlly or " n<ler 'be protection of the former 

kX 

territorv'onlvln.^om-n?.^? ‘° P ubli , c d« b « of a State which cedes part of a 
It was observed bv Arbi u*t t0 p cx,st » tbc question assumes greater difficulty, 
on April 19 | eras' iliat “i..’ u S enc Borcl in *bc Ottoman Public Debt Arbitration 
tM &which acqudespite existing precedents to say 

assume^ correspond.ng^par^of the^puHic^debt^' 0 " U “ 

India ^ r c r,. i & ,aeni «" 

undivided India. An agreement . S,a t tes >" relation to the former 

the division of assets and liabilities of lW ° SUlU *J? 

division of the railways, telegraph lines th, ^ ? C £ nlral Government. The 
worked out by the departmenta/\.d cs ’ th ? P ost offices, the mints, etc., was , 
Assets and Liabilities! The sterling hiun 10 ** f f ! hc Expcrt Committee on 
also rateably distributed between India ami Pakfs.an U " dividcd India WerC 

h Annual Digest, 1919-22 Case No. 39 
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7. Tores.—The succeeding States, whether bv conquest or voluntary 
absorption, are under no liability for the delicts of the extinct States. In 
, ot Robert E - Braon Clam,' after Great Britain had acquired the terri¬ 

tory of South African Republics by conquest, the U. S. A. Government laid 
a claim with the British Government on behalf of Mr. Brown, who was an 

*f n l c,, ^ an citizen, tor the deprivation of his mining riehts bv the Government 
oi the Republic i n South Africa before its conquest bv Britain. It was con- 
cccled V‘ at _ thc Government of the South African Republic had been 
icsponsible for a denial of justice. It was held bv the American and British 
^laims Arbitration Tribunal in November 1923 that the liability for the tort 
uia not pass to the British Government. The decision in Wi case was 
ioi lowed m cases arising out of Burma’s annexation bv the British Govern¬ 
ment in respect of injuries sustained by foreigners at tlic hands of the former 
ounnese Government. 

Sir Cecil J. B. Hurst referring to conquest and annexation observes that 
tlu se ‘constitute an act of appropriation bv force, the title of the annexing 
Mate is founded on might ; the title to the property of the former Government 
rests upon the fact of physical control and the expressed intention to maintain 
it. Such property may never come within the power of the annexing State 
and to such property it gets no title. What the conqueror annexes is the 
territory or the former State, not the Stite itself, still less its government. 
VMicn once this principle is realised, it will be seen that in sound theory ii is 
impossible to hold the conqueror liable for the torts of ihc government which 
lie has displaced, liecause the torts were the torts of the government and not 
the torts of the territory.”* 

, 8 - Succession to property lying in foreign State.-The successor 
•Male may claim any State properly in the territory over which it acquires 
sovereignty. ' 1 

In the case of suppression of a revolt the parent State bv virtue of its 
paramount title gets the property of the relxd Government King within its 
territory as also property lying in foreign States which belonged to the parent 
Mate and was seized by the rebel Government. The parent State can also 
* . a * thc . successor State the property lying in foreign Stales which was 

acouiiccj^y the rebel Government as a result of voluntary subscriptions. 

LawW -The civil law of the former sovereign continues unless 
wh .h, £5? sur r”" r b,alc ; P“Wic '?«. however, chains »..iulia..cuu>ly 

Phhpptne Sugar F.UaUs Deorlopaun, C, ul 
u i«rUorlK T" law conti " ucs <" remain in Iteration after 

by Om'ilcSi^ Sutr VCS ,tS f ° rCC “ «* 

Win ;,nno 0 '' qU ', : ' X '; 1 CO T l 7 " lo bc g° vc mcd by such laws a, the conqueror 
t ‘te conqueror gives them new laws, .bey a,A. be 

or a c sen r r r VS> i" lcs ' ,lle “ “re contrary t„ the laws of < io.l, 
prevail : ' SUC ^ cascs ^ l* ws of thc conquering country shall 

\ >1 Nationality.--X, regards nationality the inhabitants of the ceded 

^Slh„ ,l r “ ry bcco,,lc of the annexing Slate and lose 

■4 Utxuiship ol the former State. In the case of the acquisition ..I' a part of 

'l. Sir"Gcctl"/°K 'tf 1 of l"'«i»li:>oal U» (1926). Vol. 20, p 381. 

3 United ? UB ‘ ; ( 1 °', rma '™ al law : The Collected Papers, pp. 79-80 
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the territory of a State by another State, Article IB of the Harvard Research 
Draft on Nationality provided that the nationals of the first State who 
continued their habitual residence in such territory lose the nationality of 
the State and become nationals of the successor State. The treaties often 
make provisions for this contingency. Usually a certain period of time is 
allowed to the inhabitants to elect for themselves as to which State they 
want to owe their allegiance. After the division of India an option to choose 
their nationality between India and Pakistan was given to the former citizens 
of pic-partitioned India. 

Succession on suppression of revolt.—“Changes in the government 
or the internal policy of a State do not as a rule affect its position in Inter¬ 
national Law. A monarchy may be transformed into a republic or a republic 
into a monarcy : absolute principles may be substituted for constitutional, or 
the reverse ; but though the government changes, the nation remains, with 
rights and obligations unimpaired...The principle of the continuity of States 
has important results. The State is bound by engagements entered into by 
governments that have ceased to exist.” 1 

In the case of a revolt in a Stale, where the rival Government is 
ultimately suppressed by the parent States, the question may arise as to who 
is entitled to the property of the suppressed government. As regards prop rty 
within the territory of the parent State, no question of International Law is 
involved. As regards the property which formerly belonged to the parent 
State but was seized by the rebel Government in foreign States, the parent 
State can recover properly, by an action in a foreign court by title paramount, 
liven the property acquired by the rcl>cl government as a result of voluntary 
subscriptions, lawful seizures of prizes, etc., lying in foreign territory is 
recoverable by the parent Government by virtue ol its rights as the successor 

of the rebel Government. 


As rcgaids liability for the debts and wrongful acts of the rebel govern¬ 
ment, the Mixed Commission appointed by the Treaty of Washington, 1871, 
held that the United States of America was not internationally liable for the 
dells of the Confederacy, or for the acts of the Confederate forces. However . 
sometimes a State may agree to pay for the damage done by revolutionary 
forces. This was provided in a treaty between Great Britain and Mexico 
in 1926. 


'Ihe parent government may be held responsible for the debts ol the 
rebel government if the proceeds were utilised for the benefit of the Stale, but, 
if the creditor State had knowledge that the displaced government would not 
be liable for any new treaty obligations if it happened to oust the rebel govern* 
ment, the displaced government on its re-establishment would not be bound by 
such debts. 


Succession in case of dismemberment.—When a State is divided 
into several parts which become independent States or arc annexed by surrou¬ 
nding States, the rules of succession applicable to the case of absorption ‘>1 one 
State by another apply in lull measure. Each succeeding State succeeds to 
the fiscal property and liscal funds found on the part of the territory that it 
absorbs. The debts of the extinct State arc taken over proportionately. Thus^ 
when the real union between Sweden and Norway was dissolved in 1905, all 
treaties concluded by the Union devolved upon the former members, excepting 
those Concluded by the Union for one member only. 


1. Moore. Digest I. 249. 
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Succession in International Organization.—“The question 
succession'’, observes Oppenheim, “in the held of international organization 
arises when a public international organ created for specified purposes i s 
dissolved and another organization is created by treaty for an identical or 
similar purpose.** After the Second World War, the League of Nations was 
replaced by the United Nations, the Permanent Court of International Justice 
hy the International Court of Justice, the International Commission lor Air 
-Navigation by the International Civil A\iation Organisation, and the Interna¬ 
tional Sanitary bureau by the World Health Organization. “While as a rule” 
continues to observe Oppenheini, “the devolution of rights and competencies 
is governed either by the constituent instruments of the organizations in 
question or by special agreements or decisions «»f their organs, the requirement 
oi continuity of international life demands that succession should he assumed 
to operate in all cases where that is consistent with nr indicated ly the 
reasonably assumed intention of the parties as interpreted in the light of the 
purpose of the organization in question *** 

In t lie case concerning tlu: International Status of South-West Africa', the 
International Court ol Justice in its advisory opinion observed that the 
Cencral Assembly of the United Nations was legally qualified to exercis the 
supervisory functions previously exercised by the League of Nations with 
regard to the administration of the mandated territory of South-West Africa, 
and that the Union of South Africa was under an obligation t<* submit to 
supervision and control of the Cencral Assembly and to render annual reports 
to it. It was held that South-West Africa was still considered a territory held 
under the Mandate of December, 1920. The degree of supervision to he 
exercised by the General Assembly should not exceed that which applied 
under the Mandates system and should conform as far as possible to the 
procedure followed in this respect by the C^uncil of the League of Nations. 
These observations were paiticulaily applicable to annual reports ami 
petitions. 

In Legal Consequence* for States of the continued presence of South Africa in 
Namibia [South-West Africa), the International Court of Justice in its advisory 
opinion ol June 21, 1971, opined that it considered South Africa's presence in 
South-West Africa to l:c illegal and that by maintaining the present illegal 
situation and occupying the territory without title , South Africa incurred 
international responsibilities arising limn a continuing violation of an interna¬ 
tional obligation. 


i Oppenheim . International Law, Vol. I. D ir,« 
2. (1950) I. C J Reports, 79. P ' 
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INTERVENTION 
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hat is intervention.—It is the inalienable right of every State to 
manage its affairs according to its own volition, to adopt the constitution it 
likes, to change it within the terms of the law when it so desires or to enter 
into alliances and treaties with other States. But, as Lawrence points out, 
sometimes it liappcns that another State, or a group of States, interferes with 
i s proceedings and endeavours to compel it to do something which, if left to 

; w r 0tt L°’ ° r rcfl ? m fro,n doin '-> r something which, if left to itself, 

1 d °* I,Ucifc rcncc °f tins kind is called intcrv ention. 1 

Vv ^ Intervention is dictatorial interference by a State in the affairs of 
aiiotlirr Stale for the purpose of maintaining or altering the actual condition 
<>l things.* 

Mere friendly advice and general political influence do not sirictlv conic 
urnici this term as the essential requisite of intervention, viz., use of force or 
a threat to use force is lacking in them. The interference must take an 
imperative form—it should l»c forcible or backed by the threat of force. 

The “intervention” prohibited by International Law is usually dclincd 
as dictatorial tnterferenee by a State in the affairs of another State. A 
dictatorial interference is an interference by the threat or use of force... It is 
evident that general International Law docs not prohibit intervention under 
all circumstances : forcible interference in the sphere of interests of another 
State is permitted as reaction against a violation of International Law. 3 

International Law generally forbids intervention in the affairs of 
< lothei Slate, which in tins particular connection means something more 
man mere interference and much stronger than mediation or diplomatic 
; * ' ■ Ial1 w,lIlin lhc lcr,,,s of *I»c prohibition, it must be dictatorial 

m criuence, 1,1 oppositioi 1 to the will of the particular Stale affected, and 
; ‘ • a , S Hyd , c P° ,,,ls oul » 4 scr ving hy design or implication to impair 

lhe pohiical independence of that State. Anything which falls short of 
mis is sti icily speaking not intervention within the meaning of the prohibition 
under by International Law. * b 

According to Jackson intervention is the dictatorial or imperative viola- 
lion by one State of the independence of another. 3 The essence ofinterven- 
Jion is the force or the threat of force. It must, tlicreforc.be distinguished 
io ' S ,n C ' v PC , aC , C ! U - ilClS ° f ,,ltcr Ioien CC as Good Ollices, Intercession, Media- 
violation l,:llrallun as “one of them implies dictatorial interference or 

extrr.!?i U »n C - nl,U r l,,cans dictatorial interference of a State in internal or 
i ^ another State. Mere friendly advice or general political 
ucnce do not therefore come under this term, which implies that 


the 


1 . 

2 . 

3. 

4. 

5. 

6 . 


l-awrsnce - The Principles of International Law. p. 119 . 

H«n C . n K C i' n : ‘."p La ”. Vol. I. 8th Ed., p. 305 

Hans Kelscn . Principles of Intel national Law, pp. 63. 64. 

Hyde : International Law, 2nd Ed. (1947) Vol. I. p. 69. 

S k ' a £ Conduction to International Law. 7 t h Ed , p. 110. 

b. Jacks n . A Manual «»f International Law. p. 18. H 
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interference should take place by the use of violence ,. r —at 
use Violence. 1 


147 

cast—a threat to 


relation V. >Ha £ ,l,rrc .'? ln,crvc "ti ,,n when a State interferes in the 

re anons ,,f two other States without the consent of |,oth either of then, or 

w H of he laM^f ‘",t hC do, " esl,c r afrairS ° l a,,,,tllcr S,a,c i'resp, ctive of the 

Intervention is as a rule forbidden by die Law of .Nations, implying as 
it does use of force or threat 10 use force and violation ,.f torritn, hi sumC 
macy, » conflicts with International Law, and is juMilicd only in certain cases 
xvh.cl, will shortly be discussed. It is like war a matte, „f i,|icv-u „ uS\ 
phenomenon rather tlian of strict law. The dutv not to intc ve.J ,|* 

I n u,d a CX \ C 7 1 ‘ aff firs of amuher State rccciicd iccntniifoii in Articles 

" d .A ot lhc drafl Declaration o„ the Rights and Duties of .Stands adopted 

.Nations International Law Commission. n • 


in 194‘Jby the United 

Provisions in 1 


P-nhits 

mdains the members to refrain in the international relations from i|,c threat 

•ui^ta^^r'r ,h , e i lCr,i 1 l0,ial '""**'*. •*' Hitical independence of 
j'y Litcmaiioiml Law, however, per,mis intervention, as dictatorial 

cilcrciicc byoactSunc mthcaHairs ol .mother Mate, “only as reaction of 
lie forinci against a violation of us right by the latter. Such a doctrine iv 

with' the 1 li* {liC t . b€l l UM J usiun ; P ri,,c «P |c ^ rcc^nised. l or it is incompatible 
,/J. r 1 < ' Var » U|C ,,lusl , * ul,cal dictatorial interference in i|„. 

•Ji^‘1 anothei State, is not forbidden^ by general International. Law.”’ 

Wxinds of Intervention. -There, are llncc different kinds of imerven- 

Wti, 

(I; Internal.—It is the interference by one Siam hotwrm .lUnmimr. / 
sec lions ol the community in another State either for protection of ,|io " 
legitimate (lovernnient or die insurgents. In lyjo, a 1 item her of Si ,. r « ‘ 

Rem 1- l rn ivil War 1,1 Tl “ -‘erference on “S ; f ^ 

Repubhe of C hina i „ the affairs . f the Re pul lie ol K.. r , I in Jv! . 

«, 1 : tJStM 

iar in iy56 «* .. 


(?) Ext i crna, -~I* is the inu ixemion by one State in the ielaiin,K- 
gencrallyoi hostile 1 rial ions—of other States. It i S| in other words ... 

d?^3 l rv m . ll r n*®! affairSC ; f an ° lhcr State/such intcrvaiUon being 
ama^Lm h 'l rla, . ,0,,i ■’/«*ch Stale. This kind of intervention is 

Vnrl W V ' ,7, a ‘ a . . Wa, ‘ Tht c " lr y »f Italy in the Second 

'■I exS intcrvci i t!on fmaily <■— Britain provided an example. 


.he fa , Ui,, S sh -‘ rl " f “»<' ' s *" 

I. is frequently Carrie, 1 out by su„„.,e" nation,' unvard”'welcT'nadun^'A 

'■ 181 
• «uns Kelsen . Principles of Inicrnaiioral Law. p. 64. 
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pacific blockade to compel the observance of treaty engagements or to redress 
some breach of law afFords an illustration of this type of intervention. 


'^/Grounds of Intervention —“Intervention”, says Sir W 
i nigh ; 


Harcourt, “i s 

a nigh and summary procedure which may sometimes snatch a remedy 
beyond the reach of law. Nevertheless it .must be admitted that in the case 
of intervention, as that of revolution, its e ssenc e is illegality, and its justifi¬ 
cation is its success. Of all things at oncS the most unjustifiable and the 
most impolitic is an unsuccessful intervention. 


According to Prof. Brierly the strictly legal occasions of an intervention c 
may be brought under three heads, oiz>* self-defence, reprisals and the exercise 
of a treaty right. 

There are few interventions which can be justified by right and as such 
arc not a violation by the intc veiling State of the independence of another. 
They arc discussed below along with other grounds which may not airord a 
reasonable justification for intervention. 

Self-Preservation.—The supreme interest of the State overrides 
law. The right of self-preservation is more sacred than the duty of respecting 
the independence of oilier States. A State has a right to interfere in the 
affairs of another State where the security and immediate interests of the 
former are compromised. Interventions, therefore, in order to ward off 
imminent danger to the intervening State arc justified by the force of 
circumstances. The danger must be direct and immediate, not contingent 
and remote. The leading case of the Caroline 1 sets out the principles that 
govern the doctrine of self-preservation. During the Canadian rebellion ol 
1837 the steamer Caro line had been used by the insurgents to send arms and 
men across the Niagara from America. The insurgents intended to descend 
on British territory from the American side of Niagara. The American 
Government made no effort to suppress an impending ertpedvtion. Some 
British troops crossed the river, seized the Caroline at a time when she was 
moored within American territory and set it adrift. The U. S. A. lodged a 
strong protest for the violation of her territory and urged that, for such an 
infringement of territorial rights, the British Government must show “a 
necessity of self-defence, instant, overwhelming and leaving no choice of 
means and no moment for deliberation” and that the Canadian authorities 
“did nothing unreasonable or excessive.” Cheat Britain, however, could not 
justify her action on the basis of this test and had consequently to express 
regret at the incident, which was accepted by the United States. ' 

Professor Hall justifies intervention on the ground of self-preservation by 
the menaced State when the adjoining Slate is too weak to prevent actual 
attacks upon its neighbour by its subjects, if it foments revolution abroad, or 
if it threatents hostilities which may be averted by its overthrow. 

The question as to whether an act of self-help falls within the ambit of 
self-preservation or not is a difficult one. In the Corfu Channel Case * the 
dispute was between Albania and the United Kingdom. The British Navy 
had swept the North Corfu Channel without obtaining the consent of th c 
Albanian authorities after efforts to secure Albanian co-operation had failed- ' 
I lie International Court of Justice held that thc acts of the British Navy 
Albanian waters violated the sovereignty of thc People’s Republic of Albania- 

1. 0843) Pari. Papers. Vol. lxi; Pitt Cobbetts* Leading Casts. Vol. I. p. 162 5th Ed- 

2 . I. C.J. Reports 1949, p. 4. * K 
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Notwithstanding the above observations of the Court intervention when not 
inconsistent with the provisions ol the Charter affords a legal justification lor 
use as a rule of International Law. 

This topic has more exhaustively been discussed in ihe next chapter. 

2r^Enforcement of Treaty Rights.—A State is justified in interfering 
in the affairs of another State if the provisions of any treaty oblige the form¬ 
er to preserve the independence or neutrality ol the latter. Such interven¬ 
tion does not violate any right of independence because the Slate that sutlers 
has conceded such liberty of interference by treaty. The Treaties ol London 
of the years 1831 and 1839 guaranteed the integrity and n« utrality of Belgium, 

but the invasion of Belgium bv Germany in 1914 led to the intervention *<l 

s&reat Britain in pursuance of treaty rights by declaring war on Germany. It 
was again in pursuance of the Treaty of London ol 1863 that Trance, Russia 
and Great Britain who had guaranteed the indqxmdcncc of Greece, inter¬ 
fered in affairs of Greece in 1916 and re-established constitutional Government. 
Again, by the Treaty of Havana, 1903, Cuba agreed that the United States 
might intervene for the preservation of Cuban independence, the maintenance 
of a Government adequate for the protection ol life, property cu . 1 his right 

was exercised by the United States on more occasions than one. 

t^Soviet Intervention in Hungarian Affairs. — In October, 1950, Iheie 

was an uprising in the Communist Republic «l Hungary, winch developed 
into a rebellion. Martial law was enforced in Hungary, and on October 
24, l'job, the Hungarian Government asked the U. S. S. R. Government to 


igary 


consent to the introduction ol Soviet military units stationed in Hun* 
under the Warsaw Treaty, t«> assist the Hungarian authorities in inaintainin,, 
order and tranquillity in Budapest. Several days later, the U. S. .S. 
Government, with the consent of the Hungarian Government, withdrew thq,’. 
forces from the Hungarian capital. soon alter tlic withdrawal, the reb h 
again had the upper hand and smas lied factories, broke liospitals and set 
alight theatres and museums. The nationalist forces demanded the fetor 
ol Mr. Nagy, former Premier ol Hungary, ousted by the Stalinist elcin t 
the party. On October 30, the people of Hungary were promised by I„ IIV 
Nagy, the l uoist Communist lenuer, who had taken tlic Government j ( | ( 
height ol the lighting, a coalition Government ol all democratic parties - t , 
lroe western style elections ending Hungary's nine years ol absolute Coniniunist 
rule. 4‘nc .Soviet troops, including armoured lorccs, poured into IJun i v 
fnkQpmhsia and Kuinania. * 



y i lie pro-Soviet elements in Hungary formed 
•vios kadar. Deputy l'riinc Minister in the .\a-j 
>vcrnmcnt asked the Soviet Union for assistance 


a Government 


©y Government. 


iicaded by 
I lie new 
tlic onslaught 


in repulsing % .. w 1Jtwiuu iit 
the rebellious forces, in restoring order and normal living conditions'hi*the 
intry. I he Soviet Government responded to this call. The Soviet 
delegate, D I Shepilov, observed in his speecn to the General Assembly on 
November 19, Pjo6 : “We could not but take into con sit lc rat ion that 
Hungary is bordering on the Soviet Union and that U. S S R 
Hungary by the Warsaw Treaty ol friendship and co-operation 
assistance uniting a group ol States.*’ 


is linked to 
and mutual 


Ihe result was that the Hungarian pro-Soviet forces, assisted by Soviet 
army units, put the rel cllion down in a brief span of time. 
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On November 4, 1956, the United States submitted a resolution to the 
Security Council calling on the Soviet Union to desist forthwith from any 
form of intervention, particularly armed intervention, in the internal affairs 
of Hungary. The Soviet Union vetoed the resolution, whereupon the United 
States asked for the convening of an emergency session of the General 
Assembly. 

The United Nations General Assembly called on the U. S. S. R. on 
November 9, 1956, to withdraw her troops from Hungary so that free elections 
could be held there under U. N. auspices. One of the resolutions reaffirmed 
the request made to the Secretary-General to continue his investigation 
through his representatives of the situation caused by foreign intervention 
and to report back as soon as possible. 

It will appear that since the Second World War terminated Russian 
troops had been in occupation of Hungary, Poland and Rumania. By the 
VS arsaw Pact, which had been evolved as an answer to the North Atlantic 
I, C ?V D r 8 a ! ,, ? a ' ,on ' * n pursuance of common defence arrangements, the 
U. b. S. R. rightly claimed the right to have her troops stationed in Hungary. 

1 hat pact provides fora joint command of the armed fortes of the State 
signatories <4 the treaty, Hungary Icing one of sue], signatories. The 
preamble emphasises the dcsiic ol the contracting paities to establish a 
system o. collective security in Europe based on the participation of all 
European States. Again, it will also appear that subsequently the oilier 
Government which was set up in Hungaiy invited Russian assistance to 
quell internal disturbanc es and the Soviet Government justified their action 
m helping the new Government. It ina>, however, be tlilhituli to determine 
as m ui.v far the regime calling for help is, in fact, the legitimate 
gov ci nment. 

Mfnvitational Intervention —As regards invitation by the lawful govern 
mcM ol the State to intervene in its international affairs, the matter is not 
tree Iron. dilhculty. It is as stated above, again highly controversial 
whether the invitation lrmn the government could he legitimately regarded 
as Irom thclavvlul government in suc h cases. 

The most conflicting intervention had been the involvement of the- 
United Mates and other States in the Vietnamese conflict. Although many writ¬ 
ers, notably American, have justified the United States’ intervention in that 
conflict as a lawful intervention it couldnot he denied that the civil war in the 
present ease had been sponsored, aided and promoted by the United States of 
America, much io the woe of Vietnamese. This intervention could 
be the outcome of the policy of maintenance of balance of power in that region. 

3. Grounds of Humanitv^Another justification for intervention is 
based on the ground oi humanity. Lawncncc observes that in the opinion of 
many writers sue h interventions arc legal, hut they cannot be brought within 
the ordinary'rules of International Law, which docs not impose on States the 
obligation oi preventing barbarity mi the part of their neighbours. The three 
Great lowers, Great Britain, France and Russia jointly intervened in the 
vvai between revolutionary Greece and Turkey on the ground of abominable 
atrocities committed in the war which had shocked the conscience of Europe. 
Giting an example Lawrence says that when in 11560 the great powers of Europe 
intervened to put a stop to the persecution and massacre of Christians in 
the district of Mount Lebanon, then- proceedings were worthy of commend- 
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ation, though they could not I e brought within the strict letter of .he law. 
In the same way in 1878 Russia intervened on behalf of the Christian minor¬ 
itieswh.le the Bulgarian atrocities were being committed. The persecution of 
the Jewish community during Hitler’s regime evoked strong prol.sts from sev¬ 
eral nations and was referred as a charge against the Nazi war criminals at 
Inc Nuremberg Trial. 

its todruT- r“ Char ‘ er Charlcr "f the United Nations roallirms 
its lauii in promoting and encouraging respect for human l ights and for 

fundamental freedoms for all without distinction as to race, sex, language or 
rclivton. The General Assembly is enjoined by th. Charter to assist in the 
i; . 10 !"'" U L 1 ' um ;‘" "" 1, . ls • liul fundamental freedoms for all without a.iv 
disttnetto,, _ The Economic and Social Council is also empowered to make 
■ (.commendations fur the purpose of promoting respect for, and observance of 
tnrjgtZ* rU ! ,da 'T ,tal ‘ for all. In short,’i, is the task of ,he' 

fui,dainciita| n rrerH U 'm VC r ^ f " r ’ observance of, human rights ami 

observe."^"Ihfrw, 1 r i In ,, v,c " 'J 1 "" provisions Oppenheim 

of lcsnrri f, • r, i lc ‘ V , 1 *' United Nations, in recognising the promotion 

Mccts o/ J^ o a r menta , mun "r htS ?" d freedun »* a - one of the principal 
o jccis ol the Organisation, marks a further step in the direction of del#. 

i oe. U o i'| CIP C " f llu r? an '. Ur,a " intervention to a basic rule of organis d 
y-t ', ,i. ."d! a ; S " C , Cty ' 1 ' rhls ,'.^" •‘"I-Usl. under the Charter as adopted in 
I J|j thedcg,eeo | C',lo , . c .:ab l| uy ol fundameutal human tights is still ,udi- 
Cary and although the Charter itself exprcsslv rules out intervention i , 
11 wluch are essentially within the domestic jurisdiction of t |„- State.”' 

1 he policy of racial discrimination pursued by the Union of South Africa 

teWNS™ i teite SM::- ssjrS 


March 1971 were uiiDrccedrntrd- n a CIV 'J »a, towards theetidol 

United Nations, estaKcd"id, ’,1* dSLTXVrf pr ' KW “ i -> 1 «l* 
al| on$ Irom the scourge of war and ck ! a \ i; c i • ^ sa\ mg succeeding gener- 
a »>d respect tor U,c obligations f! ,||sl, \ n S Co,,d !«ion* under whicJi justice 

tained, it did „o, • tf g .£T . In,crna,|OI ? aI Law can be main- 

^akisian until ihe bicaking out of war Im-iw^ US i East 

part ol December 19/1 ’when also it “o Indni and I akistan in the early 
Bangladesh tragedy. Thc’bruta , ‘” m plctcly ignored .he basic cause of 
forces and Barba, ilies were'n 'l.e O e.bTfT 0 ^ ^ Wes. Pakistani 

,,u -.f .te&i^ , s^: , ^' cB,ion 


■^an undoubted maxim Reservation of tl,c balance «*f power lias been 

tccntli centurv. The doctrine 1 *? tl dll> ° n, * cy Jr° ,n die middle of the seven- 
l'cnwick, between the leadin’. Sta! “ V f a ha,anc < of power, observes 

o State s as the basis of mutual self-protection do- 


h Oppenheim : International Law Vol. I 


Bib C J. p. 313. 


152 


INTERVENTION 


initiated the international relations of the nineteenth century. It was almost 
regarded as an essential condition of the maintenance of order and the preser¬ 
vation of liberty within the European system so that no State could be in a 
position to have absolute mastery and domination over others. The Crimean 
War of 1854 was undertaken by Great Britain and France with a view to pro¬ 
tecting the Ottoman Empire for the maintenance of the balance of power 
among the States of Europe. Most of the interventions in the Balkan Penin¬ 
sula should be regarded as interventions in consonance with the policy of 
balance of power. 

The policy pursued by the western countries since the formation of the 
Bolshevik llussia furnishes many examples of intervention on the part of the 
former for the preservation of the balance of power. Such interventions, although 
not accompanied by direct or open threats and as such not constituting 
intervention in the strict sense, yet contained germs of threats in a veiled form. 

Intervention on the ground of preservation of the balance of power has 
been condemned by jurists of all ages. 

J \S 5. Protection of persons and property.—Protection of the persons, 
property and interests of its nationals may provide justification for intervention. 
The necessity for protection may arise due to gross injustice or due to injury 
caused by unfair discrimination. 

It is an elementary principle of international law that a State is entitled 
to protect its subjects, when injured by acts contrary to international law com¬ 
mitted by another State, from whom they have been unable to obtain satis¬ 
faction through the ordinary channels. By taking up the case of one of ,ts * 
subjects and by resorting to diplomatic action or international judicial p">‘ 
ccedings on bis behalf, a State is in reality asserting its own rights—its iig* l J 
to ensure, in the person of its subjects, respect for the rules of international 
law...Once a State has taken up a case on behalf of one of its subjects before 
au international tribunal, in the eyes of the latter the State is sole claimant. 
In ii»c Mavrommatis Polesline Concessions case , M. Mavrommatis, a Greek subject, 
had received in 1914 concessions from the Ottoman authorities in* regard to 
certain public works to be constructed in Palestine. It was alleged by the 
Greek Government that since 1921 the Government of Palestine, and thereby 
the British Government as the Mandatory Power for Palestine, had refused to 
recognise his rights to their full extent. The Greek Government sought judg¬ 
ment to the effect that ihc British Government, in its capacity as Mandatory 
was bound to maintain the concessions, or to redeem them by paying reason¬ 
able compensation. 'Ihc Permanent Court of International Justice held 
that the concessions concerning Jerusalem were -valid, but that, s ‘ nCC 
M. Mavrommatis had suffered no loss, the claim for an indemnity should be 
dismissed. 

The principles enunciated above envisage two things : first, that the 
subject has suffered damage by an act committed by a foreign State, and that 
this act is contrary to International Law. International Law here relates to 
the Public International Law and not Private International Law which is 
virtually a national law dealing with rules regulating cases in which municipal 
laws of different States come into conflict. Such rules of conflict of laws do- 
not become rules of international law proper unless incorporated in interna¬ 
tional treaties. Now a claim based on a breach of inter-Statc law can be 
agitated only on the international plane, for the act causing damage to 3 
foreign subject constitutes a breach of International Law, ' the defendant 

1 . Mavrommatis Palestine Concession* Case, P.C.I.J. .1921). Series A, No. 2, p. 12. 
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Stale and the State whose subject has suffered damage by the act being parties 
to the treaty. Further, even in a ease where the act causing the damage to 
the individual is not of itself a breach of International Law, the private 
individual may approach his own State for vindication on the ground that the 
local authorities of the delinquent State refuse to grant redress or arc unable 
to provide for such redress due to their corruptness. And in such a case of 
denial of justice, it is a matter lor the State to decide whether, for juridical or 
political reasons, the case shall l»c taken up on international plane or not; or in 
other words the intervening State shall espouse the claim of its subject or not. 

The decision further emphasises that the State whose subject has been 
injured has a right to intervene only when the subject has been unable t*» 
obtain satisfaction through the ordinary channels. That is fair, because ii 
by using the local remedies the subject of the intervening State gets satisfac¬ 
tion for the damage accrued, the claim of the intervening State is without 
any foundation. The occasion for exhaustion "I local remedies may Iiowcnci 
not arise where the remedies provided arc ineffective or the local authorities 
arc notoriously corrupt or unfair to foreigners. 

Flic purpose •»! the intervening State is ultimately to seek a sanction of 
the violated rule of international law either by a decision of an international 
tribunal condemning the delinquent State to reparation or damages "r by 
the redress obtained by the injured foreigner by way of local remedies. 

6. Intervention in Civil Wars.—With the establishment of the 
United Nations there is no justification for intervention by indi. idual Stales 
in the civil wars of other States. The Charter of the United Nations imposes 
an obligation upon States to rctiaiii in their international relations from the 
threat or use of force against the territorial integrity or politic al indopendem o 
of any State. In 11145 the Soviet Union intervened in Iran by supportin'/ the 
rebels in Azerbaijan and when the matter was referred to the Security 
Council it did not rcg. rd itself as precluded from taking cognizance of the 
dispute in view of paragraph 7 of Ani« le 2. 

7. Collective Intervention.—Collective intervention at the present 
lime is in pursuance of the provisions of the Charter of the Lulled Nations 
vtz.y the enforcement action under the authority of the United Nations 
Security Council in accordance with Chapter All of the Charter. 

Other grounds.—These are interventions foi checking illegal interven¬ 
tion, intervention against an immoral act, intervention to remove inlet national 
nuisam cs and intervention t«» defend national honour or to protect the 
interests of nationals abroad. 

Starke enumerates the following principal exceptional cases in which a 
State has at International Law a legitimate right of intervention : 

(a) collective intervention pursuant to the Charter of the United Nations, 
the enforcement action under the authority of the United 
Nat ions Security Council, pursuant to Chapter All of the Charter ; 

to protect the rights and interests, and the personal safety of its 
citizens abroad ; 

sell-defence, it intervention is necessary to meet a danger of an 
actual armed attack ; 

in the affairs ol a Protectorate under its dominion ; 
it the State subject of the intervention has been guilty of a gross 
breach ot International Law in regard to the intervening State, 
tor example, if it has itself unlawfully intervened. 1 
I. Si.uk c: An Introduction to Intern uiooal La 
20 
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(<) 
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Scve.u.i KJii ■•>:>. pp. 111 — 112. 


154 


INTERVENTION 


He, however, adds that the Vietnam conflict and tjic closely related 
affairs in April-May 1970 of the incursion of American forces into Cambodia 
(Khemer Republic) for the proclaimed purpose of destroying North Vietna¬ 
mese and Vietcong millatary sanctuaries, have served to bring into focus sonic 
of the uncertainties in the existing rules of international law as to intervention. 
He suggests that the word ‘involvement* seems more appropriate for such 
collaboration. 

Oppcnhcim mentions seven reasons when a State may have a right of 
intervention against another State, viz., 

(1) A State which holds a protectorate has a right to intervene in all 
the external affairs of the protected State. 

(2) If an external affair of a State is the at same time by right an affair of 
another State, the latter has a right to intervene in case the former deals with 
that affair unilaterally. 

(3) If a State which is restricted by an international treaty in its 
external independence or its territorial or personal supremacy docs not 
comply with the restrictions concerned, the other party or parties have a 
right to intervene. 

(4) If a State in time of peace or war violates such rules of the Law of 
Nations as arc universally recognized by custom or arc laid down in law- 
making treaties, other States have a right to intervene and to make the 
delinquent submit to the rules concerned. 

(5) A State that has guaiantccd by treaty the form of government of 
another State, or the reign of a certain dynasty over the same, has a right to 
intervene in case of a change in the form of government or of the dynasty, pro¬ 
vided that the treaty of guarantee was concluded between the respective^States 
and not between their monarchs personally. 

(6) The right of protection over cili/.cns abroad, which a State holds, 
may cause an intervention by right to which the other parly is legally bound 
to submit. 

(7) Finally, the Covenant of the League of Nations provided, as does the 
Charter of the United Nations, for the collective intervention of the member- 
States for the purpose of restraining States which disturb the peace of the 
world by resorting to war or force generally or to threats of force in breach of 
the provisions of the Covenant. The Charter of the United Nations imposes 
U P° ' tl,c Organization the duty of ensuring that States which arc not members 
shall act in accoidance with its principles so far as this is necessary for the 
maintenance of international peace and security. 1 

Professor Bricrly is of the view that the strictlv legal occasions of an 
intervention may be brought under the following heads,' viz., legitimate case of 
reprisal, protection of nationals abroad, self-defence and the exercise of a 
treaty right with the Slate concerned. 3 


•/ Prohibition contained in Charter. —Article 2, paragraph 4 ol the 
^^! lc . r of the United Nations clearly condemns intervention as a measure of 
self-help when it provides that all members shall refrain iu their international 
relations from the threat or use JT force against the territorial integrity or 
political independence of any State. Even the United Nations as a collective 
body is precluded from intervening in milters which arc essentially within the 
domestic junsd.cuon of any State. Article 4 of the Draft Declaration of the 
International Law Commission of the United Nations. It 49, also refrains a 

State from fomenting evil strife in the territory of another State, and prevents 

L Oppcnhcim ; Jnternaiional Law, Vol. 1, 8ih Ed- nn tnfi Tin ^ J 

Op. cit. J. L. Bricrly The Law of Natio^ 6«h Ed*?. *2 * 
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the organisation within its territories of activities calculated to foment such 
civil strife. 

The Monroe Doctrine.—-The doctrine embodies a principle of American 
Policy declining any European intervention in political affairs of the American 
continent. W en In 1823 the Russian Government, then still in possession of 
Alaska, attempted to exclude all but Russian ships from the north-western coast 
of America, and at the same time the reactionary “Holy Alliance’* of Prussia, 
Austria and Russia, having just quelled the Spanish revolution, contemplated 
intervention in the newly-created South American republics, President Monroe 
in a Message to Congress on December 2, 1823, enunciated his famous <1 icirinc 
in three parts: 

(I) “The American continents, by the free and independent condition 
which they have assumed and maintained, arc henceforth not i<> be considered 
as subjects for future colonisation by any European powers. 

(2l “In the wars of the European Powers, in matters relating t > themselves 
we have never taken any part, nor docs it comport with our policy to do so. 

(3) “The United States had not intervened, and never would intervene, 
in wars in Europe ; but they could not, on the other hand in the interest of 
their own peace and happiness, allow the allied European powers to extend 
their political system to any part of America and try to intervene in the 

independence of the South American republics.We should consider any 

attempt on their part to extend their system t<» any portion .,| this hemisphere 
as dangerous to our peace and safety." 


President Monroe continued : 

“.with the government*who have declared independence and main¬ 

tained it and whose independence wc have, on great consideration 
and just principles, acknowledged, wc could not view any interposi 
lion ior the purpose ..f oppressing them, or controlling in any 
other manner their destiny by any European power in any other 
light than as the manifestation of an unfriendly disposition towards 
the United States." 


The Monroe Doctrine, as observed by Oppenhcim, is largely of a 
political, and not legal, character. It established a fundamental principle of 
American policy by declaring that there must he no territorial aggrandisement 
|,y any non-American power on American soil and also embodying the non¬ 
intervention by the United States in European politics. It asserted a claim of 
political hegemony by U. S. A. over the whole American continent 
1 hroughnut the nineteenth century it was regarded by the United States as a 
bulwark of national defence. In 1895 Great Britain refused to recognise the 
Monroe Doctrine, when she declined to agree to arbitration in a boundary 
dispute With Venezuela. 1 he American Secretary of State boldly asserted that 
the United States is practically sovereign on ibis continent and its liai is law 
upon the subjects to which it coniines its interposition." President Cleveland 
also stated in 1895 that “if a European power, by an extension of its 
boundaries, Jakes possession of the territory of our neighbouring republic, 
.■gainst its will and in derogation of i ls rights, it is dillicult to sec why to that 
extent such Eurpcan power docs not thereby attempt to extend its system of 
government to that portion of our continent which is thus taken." 1 h c 
Secretary of State Mr. Olney declared that the United States was practically 
soveicign and her liat law* on the American continent, l hc matter was, 
however, settled in 1899. 
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' On December 3, 1901, President Roosevelt explaining the Monroe 
Doctrine observed that it did not guarantee any State against punishment for 
misconduct provided the punishment did not take the form of the acquisition 
ot territory by any non-American power. 

The issue of Venezuela again figured in the year 1902 when Great Britain ; 
Germany and Italy wanted to collect debts from Venezuela by the use of 
armed lorce. 1 he U. S. A. did not intervene at that stage in view of the 
declaration of President Roosevelt of December 3, 1901, and the matter was 
settled by arbitration. 


• /'l President Theodore Roosevelt asserted that the Monroe doctrine 
entitled the United Stales to exercise an ‘international police power* indicating 
that the erstwhile doctrine which started with a claim to veto European 
intervention in Latin-Aincrican countries was extended to a claim by the 
United States of an exclusive right to intervene in them herself. 

In 1912 the United States rcalfirmed her faith in this doctrine when she 
protested against the intended saie of the Magdalena Bay to a Japanese com¬ 
pany. The tacts were that an American company, named the Magdalena Bay 
Company, intended to sell a tract of land of over 400,000 acres, including the 
Magdalena Bay at Mexico, which it owned, to a Japanese company. On the 
matter being referred to the Department of State in Washington, the American 
Senate passed the following resolution : “When any harbour or other place in 
the American Continents is so situated that the occupation thereto for naval or 
military purposes might threaten the communications or safety of the United 
States, the Government of the United States could not sec without grave 
concern, the possession of such harbour or other place by any corporation or 
association which had such a relation to another Government, not American, 
as to give that government practical power of control for naval or military 
purposes. 

The proposed concession by Columbia to a British Syndicate in 1913 was 
objected to by President Wilson when lie declared that the South American 
otates must stop making such concessions, for if they were granted, foreign 
interests might dominate the internal affairs of the State granting them. 

In September,1919, President Wilson declared that the United States 
was determined to play the role of big brother to the Western Hemisphere 

under all circumstances. 


The Monroe doctrine has played an important part in guiding American 
policy. Its historical evolution reveals the way America’s political history has 
developed. And, as observed by A If Ross, “in the course of time it has 
developed, besides its original negative content—the prohibition of European 
intervention—a corresponding positive side, a demand from the United States 
lor the right to intervention in every conflict between an American ami a non- 
American Stale. This policy has in recent times been increasingly contested 
on the part of South America.*’ 1 

After the l irst World War America’s “good neighbour” policy towards 
other American States brought the Monroe Doctrine closer to its former 
objectives ol 1823. And now by reason of recent inter-American regional 

security arrangements, it might seem as if the Monroe doctrine regarded as an 

affirmation of the solidarity of the American Continent, has been "transformed 
lrom a unilateral declaration into a collective understanding of the American 
Powers.* In this view. Article 21 of the Covenant of the League of Nations 

|. All Ross . A Text-Book of international Law, p. 187. 

Starke . An Introduction to International Law, 7th Ed., p. 113. 
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correctly referred to the doctrine as a regional understanding. But the Monroe 
doctrine, observes Starke, “has not been completely multilateralised. It still 
retains its unilateral significance for the United States Government, as 
indicated by the American ‘selective* blockade of Cuba in October 1962, in 
order to forestall the further construction of, <>r reinforcement of, missile bases 
on Cuban territory.** 

In 1938 the Pan-American Conference in a resolution declared the princi¬ 
ple of solidarity of America, the parties to the declaration affirming their 
determination to maintain those principles against all foreign intervention or 
activity that might threaten th* in. 

In June, 1940, the American Government reaffirmed their stand when 
they informed the Government of Italy and Get many that in accordance with 
its traditional policy relating t > the Western Hemisphere, the United States 
would not recognise any transfer and woukl not acquiesce in any attempt to 
transfer any geographic region of the Western Hemisphere, from one non- 
American power to another non-American power. 

In July, 1949, the Foreign Ministers of the American Republic met at 
llabana and declared that any attempt on the part of a non-American State 
against the integrity or inviolability of the territory, the sovereignty or the 
political independence of an American State, shall be considered as an act of 
aggression against all the American States. This was reaffirmed by the 
Convention on the Provisional Administration of European Colonics and 
Possessions in America when the various American States declared that any 
transfer or attempted transfer of the sovereignty, possession, or any interest in 
or control over colonies n| non-American Stales located in the Western 
Hemisphere would be regarded by the American Republics as being against 
American sentiments and the principles and the rights of American States m 
maintain their security and political independence. In 1943 the lm,r- 
Amcrican Conference on War and Peace reiterated the same. 


In the civil war in Cuba, President Kennedy, in rcplv to Mr. Nikita 
Khrushchev’s message calling on him to halt aggression against the Cuban 
Republic, observed in April 1961 that in the event of any military intervention 
by outside force m Cuba they would immediately honour their obligations 
under the niter-American system to protect their hemisphere against external 
aggression. It was in pursuance ol this policy President Kennedy 
announced towards the end of October 1962 a blockade of all ships carrvin- 
offensive weapons to Cuba loliowing the preparation of Soviet missile liases 
there, and successfully prevailed upm the U.S.S.R. to dismantle them and 

t° S*up their equipment back to Soviet Russia. 


II I W f , Sa '! I ' r “""* c .°* wl,lch drafted llie Charter <>l tlic 

Uni.rd Nations, was faced will, a difficult lask of reconciling ,| lc position of 

.CK.onal 0 r. 4 anwal. 0 ns such as the Union of American States in relation 10 the 
world organization. 1 he difficulty has been overcome by the provisions 
contained in Article j1 recognizing the inherent right of individual or collec- 
ttvc self-defence if an armed attack occurs against a member of the United 
Nations until such tune as the Security Council has lake,, the measures 
necessary to maintain international peace and .security. The Charter thus 
makes the Monroe Doctrine compatible with a universal system of collective 
security as enshrined therein. 


Great Britain, Germany and Japan lately followed the policy that is 
reminiscent of the Mom,re Doctrine in their areas of influence. In 1928 Great 
Britain at the time of the signing of the Kelloe-Briand Pact (Treaty for the 
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Renunciation of War made it clear that there were certain regions of the 
world the welfare and integrity of which constituted a special and vital 
interest for her peace and safety and that she accepted the new treaty upon 
the distinct understanding that it did not prejudice their freedom of action in 
that respect. 

Between the years 1934 and 1941 Japan attempted to claim a special posi¬ 
tion in China apparently on ihc analogy of the Monore Doctrine. In April, 
1934, the Japanese Government announced that they would oppose any attempt 
on the part of China to avail herself of the inlluence of any other country in 
order to resist Japan, including any joint «>|>erations undertaken by foreign 
powers even in the name of technical or linancial assistance which would 
enable them to acquire political influence. Such attempts on the part of 
Japan failed to receive recognition from other powers. Great Britain declared 
that it could not admit the right of Japan alone to decide whether any 
particular action constituted a danger to peace or not. The American 
Government refused to admit that any nation could, without the assent of the 
other nations concerned, rightfully endeavour to make conclusive its will in 
situations where there were involved the rights and legitimate interests of 
other sovereign States. 

Great Britain and Germany also did not lag behind to emulate the broad 
principles of the Monroe Doctrine in their areas of influence. The former 
carried it to its logical conclusion by stating that the protection of the British 
Empire against any attack was a special duty cast upon Britain tor her own 
self-defence. 

The North Atlantic Treaty (1949) whereby the signatorics have agreed 
that an armed attack against one or more ot them in Europe or North America 
shall be considered an attack against them all, the Six-power European 
Defence Community Pact 195.?) bringing into being the Six-nation European 
army, the Nine-power European Defence Community Pact (1954), the 
Eight-power East European Treaty Organisation (1955) with a view to 
establishing a sy stem of collective security in Europe and the Eight-power 
South East Asia Defence Organisation ^1955) as a protection against aggres¬ 
sion in South East Asia and the Sonth West Pacific, arc the offsprings of 
recent times based on the idea of regional groupings that arc savoury of *hc 
Monroe Doctrine. 

Nehru Doctrine.—The Indian Prime Minister Sri Jawaharlal Nehru 
extended the Monroe Doctrine by the deduction from it of a corollary when 
he observed on July 26, 1955, in Parliament that the Portuguese retention of 
Goa was a continuing imcilcrcncc with the political system established in 
India. He added : “I go a step further and say that any interference by 
any other power would also be interference with the political system ol 
India.” He recalled the circumstances under which President Monroe 
gave notice to the European Powers in 1823 that the United States would 
regard as the manifestation of an unfriendly disposition to itself the effort 
of any European Power to interfere with the political syestem of the American 
Continent, and said that the size of the Portuguese foothold in India did 
not matter. If it was a foothold, “it is a foothold and it is interference and 
it is a possible danger for the future.” 

Significance of Monroe Doctrine.— Professor Briefly in emphasizing 
the significance of this doctrine observes : 

“The Monroe Doctrine is a policy which the United States lias followed 
in her own interest more or less consistently lor more than a century, and in 
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C Sl trary u I " tcr " a '. io ;' al . L ‘‘W, though possible application, of it 
miirht easily be so. But it certainly is not a rule of International Law. It is 

S* . to P° hc ! cs su . ch »* thc ;• a 'ance of power’ in Europe, or the 
British policies of maintaining the independence of Belgium or the securitv 

a na'* sea ' rou . tc ® 10 lhc hasl , °r l, ‘ e former Japanese claim to something like 
a paiamount influence over developments in the Far East.” 

In the words of President Wilson : The Monroe Doctrine is not a nan 
ot International Law. It has never been formally accepted b> any inuma- 
tional agreement. It merely rests upon thc statement of thc United Slates 
that if certain things happen, she will do certain tilings. 

Doctrhie” D n, 8 .r . DOC ‘ rine ~ RcferC,,CC be made to thc “Drago 

subicc of (w ufi controversy over certain pecuniary claims of the 
subjects ol Great Britain, Germany aid Italy against the Republic of 
Venezuela. That mailer 1101 having been scaled through diolomitir 
negotiations fireat Britain blockaded the VenczuUan X on Deem,her 
, ^ l. \ cne/uela thereupon offered lhc dispute to arbitration but this 
U " hee t ded -, <iC "" an V " a 'y biter on joined Brhain in the 

..cudi, SttJs+zz* 

as the V ,l, ! ls which has come io be kn,,w„ 

tbc Argentine 

Uon, sec adopted, view of the events in Venezuela bv a naiVon 8 uf , • 

such great authority and prestige as does the United States 1nri,.“V* 
already accepted, tba, there can I c no tcrri.oiial expans n i W.fc. ‘ ‘l ’ 

part Ol Europe, nor any oppression of the peonies ..f this l . " 1111 

an unfortunate financial position inav compel some , f because 

thc fulfilment of its promises. In 7 word ' h"■ ! ° f th 1 c . m 1 l " l’°»*l>'-nc 
like to sec recognised is that thc public debt 1 nnc, P 1 « which she would 
vention, nor even the actual 

by a European power.” In |ii s ,»«,»- ,i,_ #•. ^ , nc ncan nations, 

he further observed : -The rec^Knh1rf " ,c U,,itol 

amount can and ought to be made bv n.ii ‘ a,w *. ,IC of its 

inal rights as a sov ereign u^ but origw 

ol a debt by force at any given moment woild m'/a.nh 1,nmcdiaie 'ccovcry 
nations and the suppression bvtli- . mia,,l, ‘c rum ol the weaker 

all its inherent possibilities. gor powers ol a government with 

ul futce in the collection 

Convention Respecting the I imitation "f C<, J poralcd 1,1 lhe f, rst article of ilic 

lorcc for the recovery of contract deh^ ? ot , lla '; c rcc,,urse “> ar med 
country by the irovernmem r , S cla, ”»cd from the government of one 

This undertaking is howeief nm " T'W “ S , ^ l " ils "“bonals. 

* no1 applicable when the debtor State reluscs 
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or neglects to reply to an offer of arbitration, or, after accepting the offer, 
prevents any compromise from being agreed on, or, after the arbitration fails 
to submit to iiu a v.r cl.** 

On the occasion of the dispute of Venezuela referred to above, President r 
Roosevelt in his message to Congress said, “We do not guarantee any State 
against punishment if it misconducts itself, provided that punishment docs 
not lake the form of acquisition of territory by any non-American Power.” 

The “Drago Doctrine” is a corollary to the “Monroe Doctrine.** 

The Brezhnev Doctrine. —The Communist countries, notably die 
U. S. S. R.. have evolved a new socialist international law overriding die 
conventional law which takes into account new developments in international 
relations. Lenin first propounded this theory in February 1918 by stating 
that the interests of socialism are higher than the interests of the right of 
nations to self-determination. 

The doctrine which bears the name of the author was propounded by 
L. I. Brezhnev, General Secretary of the CPSU at the Fifth Congress of the 
Polish Communist Party, on November 12, 1969, which affirms that when 
internal and external forces hostile to socialism attempt to turn the develop¬ 
ment of any socialist country in the direction of the restoration of the 
capitalist system, there is a threat to the security of the socialist common¬ 
wealth as a whole. This doctrine has received trenchant criticism from 
independent nations. The U. S. S. R *s intervention in Czechoslovakia in 
August 1968 was deplored by all right-thinking people of the world, and 
only proved that, until a more equitable order was established, the smaller 
states would «»nly serve as factors in the grand design of the super powers. 


CHAPTER XIII 

DOCTRINE OF NECESSITY AND 
SELF-PRESER V AT I ON 


Its Justification for Violations of Territory. —From the earliest ti° ,c 
it has been consistently held as a rule of International Law that a State has A 
right to violate the rights of another State in the exercise of the right 0 * 
self-preservation. Such violations are, however, executed only in cases " 
necessity. Necessity, observes Grolius, creates a definite right and cannot > c 
regarded as a more excuse. It was observed by the Secretary of State oft' 1 ® 
United States of America in the case of the Caroline (1837), already referret 
to: “Undoubtedly it is just, that, while it is admitted that exceptions 
the rules of International Law, especially the principle of the territoi* 3 
integrity of States growing out of the great law of self-defence, exist, tho*® 
exceptions should be confined to cases in which the necessity of that scl * 
defence is instant, overwhelming, and leaving no choice of means, and »' 
moment for deliberation”, and, further, the action taken mu>i involve 
“nothing unreasonable or excessive, since the act justified by the necess* ; 
of self-defence must be limited by that necessity and kept clearly within it. 


Wheaton observes that in the exercise of the means of defence “n'* 
independent State can be restricted by any foreign power.” But anothc 
nation may by virtue ol its own right of self-preservation, if it sees in these 
preparations an occasion for claim, or if it anticipates any possible danger 0 
aggression, demand explanations. 




CASE OF AMELIA InLANO 


161 


. .. Inherent Rig* 1 * —The Secretary of State Frank B. Kcllog./ observed 
defcuceTtherer, . B " and - K . cllo 3S Pa « i. I-J2IS that ,h.: right ..f self 
evcrvneatvl^r *? Cvc,y ^ vcrci « n S,alc and is implicit in 

l.mvisiont r ,m 7 . na,,on . 1S fre r c at all t.mes and regardless of „ cats 
provisions t.i defend its territory from attack or invasion and u -.lone is 

device." C whc,hcr cire “ "stances require recurs to war in self- 

limitsUte nrinchdV 'l™- “ for W^sand certain 

natio.ial Law af ; f * ,f :P rol ? c , l|,m or sclf-dcfccc is recognised in Inter- 
ation.il Law, as m munic.pal law as a justification o, excuse for certain 

'llorial .irlii.il .......1.1 . .1_• _ 


action which would otherwise 
said to possess tin: cliaracter 


be unlawful ; and 
*f a lcj-al rule or 


red coni inu • 
A Jut hut i it 


loans of extra-territorial 
to ibis extent it may be 
principle.” 

rh'l.t of'srlf^nr a *° ‘;* enalor R "°j' ." II '* we| l understood that exercise of ,he 

the limiu , 'f ^ CC . ,,0n .™ ay -' '. l -" d ,re< iucntly docs, - xtend in its effect beyond 

exam , n .h 1 r 0na L JU ,"’ d, , C “"" of ,he S,a,c -xercisino it. fhe strongest 

iu c ia v a y W ',‘ U d be .“ ,C "> nn army by another power 

whhin ,ts olo ;,^V hC fr< "v ,Cr - , Every ac. done by the other powe, nlay be 

L iustilied i C,,,l0, . y - XV* country threatened by the state of facts 

txircscof the ' ,y im,n * ! diatc war. The most co, 

time of oeacr i. ?h . ' .^‘'-protect,. m, outside Suite’s „wu territory and in 

points of Stn, ' ,,u ? r .!’' ,sil " m of objection to Ilw occupation of territory, of 

plishinent of d.U C Ir' U ? ry .° r "! ar,,i,nc -“Ivantagc or to indirect accom- 
pnsnment of this ellcct by dynastic arrangement.” 

niu “,*!! 1 tl?, r T : .r“ EvCn wUh i'*‘“viau.xl s living in well „rd 
is so With s i, ' ^‘.f-P'f^'vatioi, is absolute in Hi. last resort. 

< cs, which have m all cases to protect themselves . 1 

legal fi«bauoxb C ■' y I Scl | f - ,lclV, ‘ cc . i s ■' lc o al r igl>'. and as with other 
U a ^ SU,C " f « a «* "a.tan.s its exercise 

CojttniVssio!^statcs l 'thia , ^vcry^Sta^t«s l t|ie >l it' , ht << t ^ 'I* 1 Law 

the lirsi concern of a St tie i/..n I, ul l \ " lndcpendenc e, and “thus 

its preservation the most fundament d ri-hi !"! CVlty ol P^onaliiy, and 
arc dependent.”* * ** 11 * 1 u P' ,n this all other rights 

•*««*, .u. 

1° P^tcct their freedom, and ^served th , 1 *° ^ th ? V 111 hnd s "^ th 
horn no nation the right to fight for self-assertion Lau hiul lakc " 

.he BrUisit bovenur^nt*l)cdng I au^ t rc < of 70) ^’er the Peace of Tilsi, (If.07,. 
could be forced to declare war a-a'insf" (v r ‘“ ,g £ n . lC1 ? 1 h >’ which Denmark 
requested_ Den,nark to deliver u „ her “Z* . in aid of France, 

on her r< fusal to do so the British r * * ° C l ° 1 lc . of Great Britain, and 

shelled Copenhagen and seized the DanVsh'llect m ° CXCrcUc ol f ’ e,| - dclcncc 

. S n -I*-" ■» 

was preying indiscriminately <»„ thl ° buccaneers and its leader McGregor 
found herself unable to drive thi wl . lhc U,,ilctl S,alc >- **«»' 

I w P H .. . ba,ld uff > President Monroe in the 

' i* ,n ^ rna .”o«*l Uw. tt,h Ed., p. 65 

21 ‘ ,,,,r0duCUon ‘° ,he Uw of Nations p. 123. 
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exercise ol self-defence sent a vessel of war to drive axvay the inaraudeis a»»d 
destroy their works and vessels. 

First World War.—During the First World War in 1914 Germany 
violated the neutrality <*l Belgium and Luxemburg on the pretext of the 
doctrine of self-defence. Germany justified the violation of the permanent 
neutrality of Luxemberg, as well as of Bclgiu n, on the ground that she was 
threatened by attacks from Russia and France on two sides and that her 
self-preservation demanded intrusion of her armies into Luxemburg and 
Belgium for a defensive blow at France. The German Chancellor justifying 
the stand before the Reichstag oi served : “Our troops have occupied 
Luxemburg, and perhaps are already on the Bclgain soil. Gentlemen, that 
is contrary to the dictates of International Law. It is true that the French 
Government has declared at Brussels that France is willing to respect the 
neutrality of Belgium as long as her opponent respects it. We know, 
however, that France stood ready for the invasion. France could wait but 

we could not wait.\nybody who is threatened, as we are threatened, 

and is fighting for his highest possessions, can have only one thought—how 
he is to back his way through.” This plea of self-defence was negatived by 
world opinion as it was Germany who declared war on Russia and France and 
she had no justification to attack France through Belgium. 

Manchurian Dispute. — In the course of the Manchurian dispute ,* 
between China and Japan in 1931 and 1932, Japan invoked the .principle of 
self-defence in starting military operations against China. But the Assembly 
of the League held in agreement with the findings of the Commission of 
Enquiry that the Japanese action could not be regarded as a measure of 
legitimate self-defence. 

Russian Invasion of Finland. —The attack by Russia upon Finland in 
1939 was a measure of self-defence on the part of Russia in anticipating an 
attack by Germany notwithstanding the recently signed non-aggression pact 
between the two countries. Germany also proclaimed the right of self- 
preservation when in 1940 she invaded Norway, Denmark, Holland, Belgium, 
and Luxemburg. 

American Neutrality. —Before actually participating in the Second 
World War the United Slates had been transferring destroyers to Great Britain 
and helping the Allies by the Lend Lease Act of 1941. For these acts of help 
to the Allies, which violated the rules of strict neutrality, America justified 
her act on the ground of self-preservation, inasmuch as lie was of the view 
that the national cause of the United States was vitally menaced by the ostens¬ 
ible will for world domination on the part of Germany. 

Affairs of Korea. The intervention on the part of the People’s Govern¬ 
ment of China in the affairs of Korea in 1950 was also sought •«> be justified 
on the ground of self-preservation. 

Invasirn of Tibet. —On the same analogy China invaded Tibet in 1950, 
which evoked strong protests from India. But China defended the invasion 
on the ground that the crossing of the 38th parallel in Korea and the progress 
of the Allied troops at the border of Manchuria made it imperative for China 
to invade Tibet as a measure of security of her own existence. 

The great defect of this doctrine, however, is that it provides a powerful 
instrument in the hands of unscrupulous States to violate the independence of 
smaller States and set the peace of the world at naught. 



CONCLUSION 




Provisions in the Charter. —Article 51 of th? Charter of the United 
Nations secures to a member State the right of individual or collective self- 
defence if an armed attack occurs against a member of the United Nations, 
but the measures taken by the member in the exercise of the right of self’ 
defence have to be iu,in< diately reported t<» the Security (louncil. This right 
of self-defence continues until the Security Council has taken measures to 
maintain international peace and security. Such right of self-defence exists 
only in rase of an armed attack and nit where an attack i 
unfriendly relations short of an armed attack cxi>i. 


anticipated or 


The ter ms 


slf- 
i hat 


»f Article 51 envisage both collective and individual 
defence, and this means, to adopt the. language of Professor Oppenh i n, ‘ 
a member ol the United Nations is permitted to have recourse to action in 
self-defence not only when it is itself the object of armed attack, but als . v|y*„ 
such attack is directed against any other State or States whose safety and in¬ 
dependence are deemed vital to tlie safety and independence of the state thus 
resisting—or participating in forcible resistance t >—tin aggressor.” 1 

The concept of collective self-defence has of late been introduced by the 
conclusion of \arious treaties, viz. t Inter-American Treat/ of Reciprocal \ ss is 
tance (1947), W est European Treaty for Collaboration and Collective 
Defence (19411), the Bagota Charter of the Organization 
(I'.' Vd), the North Atlantic Treaty (l‘H9\ the New European Dcfcnc 

the South East Asian Treaty (1954), and the Warsaw Treaty (1955). 
I lie Inter-American Treaty of Reciprocal Assistance goes to the farthest extent 
ot providing for self-defence not only against outside aggressors but also 
against member States. Aggression as defined in Art. 6 includes acts against 
the mvoilahility or the integrity «.» the territory **r th- sovereignty or political 
independence of any American State or any other fact or situation that mi dit 
endanger the peace of America. It includes even danger to the pcacifof 
America by an act which may not necessarily be an armed attack. Article 5 of 
the .North Atlantic Treaty provides that an armed attack against one or more of 
the panics in Luropc or North America shall U considered an attack 


ana i*oiicctivc sel 
of American States 
c Plan 



anti maintain international |>cacc and securitv. 

~ I • A • r I • . . 



or the continuation of an already commenced x iolation, can i,c prevented and 
redressed otherwise than by a violation of another State '.niKd the 

excused 0 ' and'^iusdli T* Ti '] loUllon is "‘*1 necessary, and therefore not 
•S usp , ( J “ S U cd \ \ Ub Wha . lc \ c r ma y ,la vc been the true view of the 
i al use of lorcc by the Japanese in Manchuria in 1931, observes lhicrlv it 
S impossible to regard their later operations as measures « f defence. V ’ 

'f lhc 9 ha,lcr restricts the right of self-d cfcncc to the case of 
•timed attack against a member of the United Nations'’, and to the time 
I. Oppenheim : Interne ional I^w, Vol 2. 7,1, Ed., p 155. 


an 
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until the Security Council has taken the measures necessary to maintain inter 
national peace and security. Professor Brierly observes that “it is not a question 
on which a State is entitled, in any special sense, to be a judge in its own 
cause. In one sense a State in International Law may always be a judge in 
its own cause, for, in the absence of a treaty obligation, it is not compulsory for 
a state to submit its conduct to the judgment of any international tribunal. 
But this is a loose way of speaking. A State which refuses to submit its case 
docs not become a ‘judge’; it merely blocks the channels of due process of law, 
as, owing to the defective organization of international justice, it is still able 
to do. This is a defect of general appli-.ation in International Law, which 
applies, but not in any special sense, to a disputed case of self-defence.” 1 

Lvcn the Charter of the United Nations does not define the concept of 
“armed attack”, its interpretation being left to the States concerned, until the 
Security Council intervenes. The reason of the thing, observes Oppenhcim, 
makes it necessary for every State to judge for itself, in the first instance, 
whether a case of necessity in sell-defence has arisen. The legality of such 
action is often referred to the Security Council or the International Court of 
Justice. It was held by the International Court of Justice in the Corfu Channel 
Case that the acts of the British Navy in Albanian waters \iolotcd the sov- 
ci eighty ol the People’s Republic of Albania. Accordingly the refusal on the pari 
of the State concerned to abide by the decision of the Security Council or the 
International Court of Justice must be “deemed to be prima facie evidence of a 
violation ol International Law under the guise of action in self-preservation.” 
It is, therefore, clear, as Professor Brierly observes, “that the defensive character 
ol any Stale’s action is universally regarded as a question capable of determina¬ 
tion by an objective examination ol the relevant facts.”* 


CHAPTER XIV 

STATE IERRITORY 

State territory is that portion oj the earth’s surface over which a State 
exercises supreme and exclusive so^fVcigniy. It comprises laikf territory, terri¬ 
torial watcrsJ<»ational water^and air-spact*" over the territory as also the 
subsoil 'Underneath. According to Kelson “the territory of the State is a space 
within which the acts of the Slate, anil especially its coercive acts, arc allowed 
by general International Law to be carried out, a space within which the acts 
of a State may legally be performed.” 3 According to S\arlicn, “the territory 
ol a state is composed of all the land and water-surface within its boundaries 
and jurisdiction, all the earth and water below this surface, and all the air 
above it.”5/In an earlier chapter it has been stated that a Slate must have a 
denned territory, that being its essential element without which no State can 
exist. \\i ithin this territory' the authority of the State is supreme. Within this 
geographical limit that State is the master of iis own household. VT"wander* 
ing tribe is not a State until it has settled down and acquired a territory. 

Limitations of Territorial Sovereignty.— Ordinal ilv the territorial 
sovereignty of State is indivisible, but there arc exceptions to this general 
rule. In the case of condominium the territory is shared by two or more 

1. Brierly : The Law of Nations. 5ih Ed., pp. *19-320. 

2. Ibid., p. 321. 

3. Hans Kelscn . Principles of International Law, p. 209 

4. Sv rlien :An Introduction to the Law of Nations, p. 135. 
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powers, and sovereignty is divided between the several States. Again, in certain 
cases one State may actually exercise sovereignty, with the consent of the 
owner State which in law is vested elsewhere. The Islands of t irctc and Samos, 
although enjoying wide sovereignty were still under Turkish sovereignty in 
1913 as was held by the Permanent Court of International Justice in the case 
of the Ughthou es in Crete anl Samos.' Another illustration is to be furnished 
from the treaty of August 6, 1914, placing New Hebrides under the condo¬ 
minium of France and England. Moreover in certain cases a piece of territory 
may be leased or pledged by the owner-State to a foreign State. Leases of small 
pieces of territory in 1941 by Great Britain i Q the United States for the use 
and operation of naval and air bases in Newfoundland, Bermuda, Jamaica, etc., 
afford another example of the divisibility of territorial sovereignty of a Stale’ 
1 he United Slatcs-Japanesc Security Pact of February, 1952, which granted 
the United State* permanent use of some bases in Japan and provided for the 
l nited States service courts to retain exclusive jurisdiction over United States 
personnel and their dependents militata against the unrestricted sovereignty of 
Japan. Again, sometimes sovereignty over a territory may be exercised in trust 
by another State because that territory is inhabited by backward communities 
who have not attained a measure of self-government, e. g., a mandated terrj. 
tory or the system of international trusteeship. Sovereignty may also be 
divided between a Federal State and the mcmbcr-Siatcs. Lastly, the tradi¬ 
tional concept of sovereignty implying unrestricted sol filet crini nation has un¬ 
dergone a rapid change. I he formation of blocs in the earlier decades between 
the Russian directed Ea>t Europe and the Amcrican-inspired-Wcst and now thr 
conduct of international relations between major and smaller powers-tended t n 
convert the system of isolated State individualities into groups based on 
mutual economic, military and political co-operation, largely curtailing the 
unrestricted self-determination of a State falling in either of the two blnm 
in its external affairs. 


Territory —As said above, the territory of a State, in the first place 
consists of the land within its boundaries. In tlie second place, it consists 
its internal waters, like lakes, canals, rivers, ports and harbours. In the third 
place, it consists of Us territorial waters containing a maritime belt of coast'd 
waters, to a width of three miles measured from the low water-mark. In ,h« 
fourth place, it consists of the air space above its territorial land and water 
subject to the limitations cl scusscd below. * 

Boundaries.— Mlu:y demarcate die territory of one State from that of 
another and constitute part of a State’s title to territory. According to Tones 
A boundary is not merely a line but a line in a borderland. The borderland 

dnr n °. 1 ^ a bar 5 ICr ; l . hc su r vc y° r ma y bc most interested in the 

hue. To the strategist, the barrier or ils absence is important. For the admin¬ 
istrator, the borderland may be the problem, with the line die limit of W 

. y K lXi -" ° r "*** boundaries 

.Ti w« p”fr h “ f,W <a V sc l ,aralln '4 the boundaries of East Puniah 
and West Punjab forming part oi India and Pakistan respectively) mountains 
(such as the linnalayas which protect India’s border , deserts, forests and i| lr 
like. I he artificial boundaries arc die imaginary boundarv lines constructed 

.c ‘ Abom P, |’,alf ,l r 1 , 1 | ,d .‘" S lC , rril °i riC5 ri,Cy ,,iay c,,,,sisl »f walls, pillars, pole, 
rficiir f ° lht ljo Y‘" ai y !‘"o bciwcci. .lie U. S. A. ami Canada is an 

r m S „ h"'k' rU ' l " 1 ' ,!! ,C , 19,11 , l lara ' le l- The boundary line dividim; \ or “|" 

I mm South Korea runs along the 38th parallel. 

a rbi.^S C< V! ,OU, a;: la [ iCS i iaXC occasio » ed man y international or inter-Stato 
aibinations. The Alaska Bouruiary Arbitration of the year 1903 between the 

1 • (19*7) P. C. I. ). Series A/B , No. 71. 
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United Stales of America and Great Britain (representin? Canada) affords an 
example. After the First World War several Boundary Commissions were 
constituted for settlement of boundary disputes. The disputes were settled 

territory ^ conslderatlon li,lc ^graphical features of the disputed 

» T,i 5 R^cliffe Award of 1947 determined the boundary dispute between 
u klS , ta VJ! r< r lalio ! 1 to Assam a “ d East Bengal and West Bengal 
aim fcast Bengal. 1 his Award was considered later on bv a Boundary Disputes 
1 dmnal known as the Bagge Commission ,1‘»49), which was constituted to 
SOKC the existing disputes arising out of the Radcliff Award of 1947. 

whlri^Tm dim ? ulty is . cx P-r»cnced in water boundaries, where the problem 
In , ‘ l,alflcs solullon » s the line in the river that should denote the boundary, 
mid n/?f?h 0 ? aon : navi « ablc V v er the boundary line usually runs down the 
th * rivJr w. lvcr f olloWln ^ al1 turnings of the border line of both banks of 
through .’h T/ C 7 l M r r i VCr -' S ,,avi -' ,al)lc » the boundary line generally runs 
chamn-i T ,- la ***&"[ 1r,vcr » *• *•» the middle of the deepest navigable 
excent ,V US ,” CUCra ru C Was acccplcd l,y the Treaties of Peace in 191'), 

cpl 1,1 ,rcaly arrangements or immemorial possession. 

.. *«»*- 

n.™J.tlrsS£ c r;: t j 1 h rr£i o ..*»**• >* »« 

thercf^Tr'i^'l^.” ■\ rC ., Part -f. ,hC ^ritory or the riparian State. Where, 

, " wholly withtn the territory „r boundaries of one Stale, it 

mthMl nlrl ponr I* I ? U,e ’ **• ,hc Thatncs. Such rivers arc termed 
national rivers w i!| ,C privat ® Y cs5cls ,,f l " re >S 11 States cannot navigate in 
bv loin-a?id immpm 1 • ll i l,Cai> S? l,s or w ithout acquiring prescriptive right 
are ndt .mtio rJl v 'V USCr ‘ 1 ,losc «vers which run through several States 
and each*Stair 17°^ >Ul a,c commonly called boundary or international rivers, 
such river, • ‘ S • ,m ° f lllC rivcr which n»'*» through its territory. In 
river* as lie n Zi.? lalc$ rc 8 ulatc navigation on such parts of the 
Then thrrr at • C lcrr |U>ry and can exclude vessels of non-riparian States. 

I rcatv Of P Pi ,|« W " CI havc l>cc " internationalized by treaties. The 
rcuulatrd th^ * ^ ^ SCl up 1 lc *“ter national Danube Commission which 
y+7 UH 1 ,hc riv,r D “»ubr. ^ Paris Peace Conference of 

Xoc'b,',, ' n Da : ,uL ' sh " uld bc fl « and open to all States. On 

(Jalatv l b,.’ li t" a *J? nu bc Commission of riparian States was set up at 
protest * ( * r cat Britain and France joined the Commission in 

the UnUetTV a'ie.'nf 'j ,u " dar y fivers. By the treaty betwe-n Great Britain and 
RainyR?J ^ 'V‘ SUSl «. ■R42.-k |, own as the Ashburtcn Trcaty-the 
United States Tl" ^ini a,t r° f lh: l,,,un<la 'y line between Canada and the 
line of sena l " f u‘ hc cha,,ncI or Tlul ‘ u *g of the river marked the 

a" Vll , bC, e tC " ,he » countries. In 1952 an agreement was 

demarcation -' C Go ^' rnmcl » '> f India a.td Pakistan in regard to the 

and Rats a ; *p C ,l,s P utcd ^“ntlary between Vlurshidabad in West Bengal, 

line rotc hs ,n'i^ am nU * * eC,i ° n ° f " >C Ga '««. *«= 

eQualiy h Ma aS -""!' f " r f ; Xin " thc , l,nundar V Hne on the Thalweg are based on 
9 . and justice. It was observed by the Supreme Court of the United 
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•Mates in.Yew Jersey v. Delaware 1 : “If the dividing line Were to be placed in the 
centre ol the stream raiher than in the centre of the channel, the whole track 

° f navigation might be thrown within the territory of one State to the exclusion 
ol the other. * 

Where the river breaks into a new course, the boundary line is slill based 
•>n the 1 halting unless the river abandons its bed or dries up entirely so as to 
make ,t impossible for the ascertainment of the old Thalweg. In such a case the 
boundary is lixcd midway between the banks. 

Congress of Vienna, 1815.— Rules were adopted at this Gmgrcss, and it 
uas provided that the navigation of international rivers is free up to their 
mouth for all nation- and that each riparian power must carry out the works 
necessary lor navigation m that part ..f the river flowing through its territory. 

The p ar is Congress, 1856. — It opened up the Danube to all nations 
v a C<1 Immanent commission tm executing repairs and effecting improvements 

* ,| . ,al riv « r and declared that the rule adopted at the Vienna .. tcss 

to the free navigation of international rivers by the merchant vessels 
an nations was part ol the htiropcan publitjaw. 

League Covenant —The Treaty of Versa i 1 k s declared the lilbc. the Oder 
1, - n, ci«.cii, and the Danula: trout Ulm, together with lateral canals ami 
channels serving as an accos to the sea to more than one State, to be interna- 
i«*nal (Ait. .5 51. I l.e nationals, p uperty and flags ol all powers were to be 
ucatecl on a footing ol period equality on all ihcsc waterways. 

, lws wm cel ° na , Co " fere “ ce ’ ,92 }-.- i n,<: Lca ^ ” l SMkm. >' icd Ii, uuilv 

• 's with legald lo rivets at a Conk fence at Barcelona i„ |«i2l. The Gni- 

! - l , w ° Huponant consentio., : (a) a Convention and Statute on 

, ' f° ,n ot transit, and (« a Convention and Statute on the regime ol 

nuclf ^ta)ITr? ySOf ,,, I Un,a,io, , ,al c, . ,, !f crn - There e uld not, howev, r be 
nuch headway due to the conflict o| State jurisdiction and its subseouctil 

lcr,i , iory. Cal,OI,b> l,a '" ,s ""l""-'--" i...ou.,iiuu.il waterways i„ il.cir 

W'.ify^lh?liaw$^n»l^*cySa*ionf a^^icabk: llC M»* amr^'radc'^lii'i 

JraUol cumvoi.Iuu, „n .he r^Ura.io,, of inland ,,vi^ u>< | ' . ‘ 

umlication of rules concerning collisions in inland navigation. 

Principal Rivers 

.ui ! a, ' ,7la!a i i ,c 

sea aud reciprocally shall he free, so .ha, i. , „ul I , i " av J ca,,lu ,lu: 

continuance of the Mannl.r.m r , lca . ly Versailles provided lor the 

provisions of t lie Treatv”»| C \V«•«i 1!'® ,u ,on ’ .. 111 Germany denounced the 

of the Rhine md it w is - a, 1 c g ar dmg the international Commission 
T p AW i l ^opened to navigation after the Second World War. 

gatior, «>UI^Po sl.all h^V^ 01 'n m r ,84y » P r «>vided that the navi- 

b me o shall be Irec. I he Treaty of Zurich, l«59, confirmed this pro- 

L 11934J29I U.S., 361. 
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vision. Although the Po is now included in Italian territory, the principle of 
the freedom of navigation still holds good. 

The Danube.—Navigation of the lower Danube was reserved to Russia 
and Turkey in accordance with the Treaty of Bucharest, 1812. Subsequently 
Russia obtained the monopoly of its navigation by the Treaty of Adrianople of 
1829. The Treaty of Paris of 1856 abolished this monopoly and declared that 
the navigation of the Danube could not be subjected to an impediment or 
charge not expressly provided for by the stipulations contained in the treaty. 

There is the European Danube Commission established by the Treaty of 
1816. It is an independent body whose actions cannot be questioned by any 
belligerent. It is entrusted with the superintendence and maintenance of the 
necessary works for navigation facilities. 

The Berlin Treaty of 1878 considerably enlarged the powers of the 
Danube Commission. These powers were confirmed by the Peace Treaties 
following the First World War. The Twelve Powers principally interested in 
the Danube signed a convention in Paris on July 23, 1921, declaring that 
navigation on the Danube, together with its tributaries, lateral canals and 
waterways was unrcstiictcd and open to all Hags on a fooling of complete 
equality over the whole navigable course of the river. 

Navigation on the Danube is free and open for nationals, vessels of com¬ 
merce and goods of all the States, on a footing of equality in regird to port 
and navigation charges and conditions for merchant shipping in accordance 
with the Treaties of Peace with Rumania, Bulgaria and Hungary, 1947. 

A conference was held in July 1948. at Belgrade with a view to drafting a 
new convention on navigation on the Danube. The Conference drafted a 
convention which was accepted by a majority vote. The United States, Great 
Britain and France abstained from voting on the acceptance of the Soviet 
dratt and declared their refusal to recognise the abrogation of 1921 Statute 
without the consent of all the signatories. 

The Congo.—It is the largest river in Africa. The convention of 1884 
recognized the sovereignty of Portugal over both its banks as she had first dis- 
eovered the river in the 15th century. Subsequently at a conference convened 
at Berlin in 1884 navigation was declared free on the river and on all its 
branches and mouths lor all merchantmen, with equal treatment for all 
nations. An International Commission on the lines of the Danube was 
entrusted with the duty of supervising the observance of the regulations for 
nay^ation but the Commissi n could not be set up. The provisions contained 
Von. , .i 11 .,’ *885, were reconsidered by the Convention of St. Germain, 
1919, winch declared that the signatory powers undertook to maintain a 
complete commercial equality within the area defined by Article 1 of the 
Oencral Act of Berlin ol February 26, 1885. 


, Canals.-Canals arc artificially constructed and as such form part of the 
.Ma e within whose territory they lie. But sometimes they can also be neutral- 
C ; .,°. r internationalized if maritime powers agree to refrain from naval 
hosnl.ues within the said waterways. The Suez Canal, the Dardanelles, the 

ti™? ‘r rU «’ « l 1 C Kci C * a,,al a,ld lhc Panama Canal arc examples of interna¬ 
tionalized lakes. 1 


wa The Suez Canal- — It connects the Mediterranean to the Red Sea. It 
as owned by a French company, called the Campagme Umvcrsellee du Canal 
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Maritime <Je Suez , the controlling interest whereof was held by the British 
Government. The charter of the canal was to expire on .November 17, 1969, 
when it was to be the property of Egypt. 

By the Convention of Constantinople of October 29, 1888, between Great 
Britain Austria-Hungary, France, Germany, Holland, Italy, Spain, Russia and 
Turkey, the Suez Canal was made open in time of peace as well as of war to 
merchantmen and mcn-of-war of all nations. \o permanent fortifications arc 
allowed in the canal. 

The canal lies on Egyptian territory but was guarded by Biiiisli garrisons. 

On December 18, 1914, (neat Britain declared a British protectorate o\ei 
Egypt. In 1922 Great Britain while declaring the independence of Egypt 
reserved for future negotiation^ between themsehes, amongst others, of the 
defence of the canal. In 1936 Italy occupied Abyssinia and sent out huge 
armies to its colonies surrounding the Nile Valley. In such ciu uinsiaiiccs, 
Egypt offered to co-opcratc with Great Britain, and on August 26, 1936, there 
was a treaty of alliance between Great Britain and Egypt whereby the Suez 
Canal was regarded to be an integral part ol Egypt, but, since it was an 
essential mean* of comnuinh ation between the different parts of the British 
Empire, Britain was allowed to station ucai the canal tio< ps to ensure the 
defence of the canal until such time when the Egyptian army could defend it 
by itself. During the Second World \Vai the clauses contained in the Anglo- 
Egyptian Treaty of Alliam e of 1936, were faithfully applied by both Great 
Britain and Egypt. Discussions for the revision of the 1 rcaiv initialed alien 
the war could not, however, bear huii. 

On Novemlxrr 16, i960, King laioukof Egypt demanded immediate can¬ 
cellation of the Anglo-Egyptian treaty, immediate evacuation ol British troops 
from Suez and unity of Egypt and the Sudan under the Egyptian Crown. The 
Foreign Secretary, Mr. Ernest Bex in, replied that Britain had no intention ol 
leaving the. Middle East defenceless and asseitcd that there was no provision 
for modification or revision ol the treaty except by mutual assent. Biilain also 
rejected Egypt's demand for the immediate evacuation of British troops I mm 
the Suez Canal. 

The Egyptian Prime Minister Xalias Bax ha placed before the Egyptian 
Parliament a decree which was approved on October 16, 1951, and Which 
entailed an end to the privileges enjoyed by the British troops in the Suez 
Canal. I lie attitude adopted by Britain was that Egypt’s unilateral abrogation 
of the Anglo-Egyptian Treaty had no legal force, that the position of British 
loro s stationed in the Suez Canal zone remained unaltered and her troops 
would stay in Egypt until an agreement was reached replacing the 1936- 
Treaty. 

Britain also offered a four-powci proposal (Britain, U. S. A., France and 
1 urkey) for Middle-East defence and invited Egypt to join it as an equal 
partner ; but Egypt rejected the proposal as falling short of Egypt's national 
aspirations. 


Alter long negotiations -n ilic 27th of July, 1954, Britain and Egypt 
reached an agreement on evacuation of British troops from the Suez Canal 
zone. It provided for the evacuation of British troops from the canal /one 
within 20 months, reactivation of the base in the event of an attack on the 
Arab States or Turkey and the base t«. be maintained by a British civilian 
contracting firm. The duration of the new agreement was seven years. But 
British troops were to return to the base in the event «»f an armed attack by an 
outside powci **n Turkey or on any Arab State. 

22 
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1 lie agreement recognized that the Suez Maritime Canal, an integral 
part of Egypt, is a waterway of international importance and expressed the 
determination of both parties to uphold the 1888-Convention guaranteeing the 
irecdom of navigation of the Canal. 

In the later part of July 1956, the Egyptian President Col. Gamal Abdul 
Nasser announced nationalisation of the Suez Canal and froze the Suez Canal 
Company funds in Egypt. The United Kingdom and France took a serious 
view of the nationalisation and sent strong protests to Cairo. Egypt rejected 
the protest notes, with the result that a 24-nation conference w is convened in 
London in August, 1956. Representatives of 22 nations responded to the 
invitation issued by Britain, France and the United States. At this Conference 
Mr. Dulles of the United States submitted a plan for a settlement of the Suez 
Canal dispute asserting that, as stated in the preamble of the Convention of 
1 «'88, there should be established a definite system destined to guarantee at all 
times, and for all the powers, the free use of the Suez Maritime Canal. It 
envisaged respect for the sovereignty of Egypt but provided the establishment 
!. ...? ucz Board to which Board Egypt was to grant all rights and 

facilities appropriate to its functioning. The Board was to make periodic 
reports to the United Nations. 

President Nasser denounced the Dulles plan for international control 
ot the Suez Canal as self-defeating and provocative to the people of Egypt. 

The Suez dispute was referred to the Security Council by Britain and 
ranee on account of the situation caused by Egypt’s nationalisation in July 
1956 of the international Suez Canal Company. 

On October 15, 19 56, the Security Council adopted unanimously a part 
ol I he resolution voted on in two parts, which affirmed six principles forming 
a basis for luture negotiations on the Suez Canal dispute urging that (i) there 
shall be tree and open transit through the canal without discrimination ; (ii) 
Egypt’s sovereignty shall be respected ; (iii) the operation of the canal shall 
be insulated from the politics of any country ; (ivj the manner of fixing tolls 
and charges shall be decided by agreement between Egypt and the users ; (v) 
a lair proportion ol the dues shall be allotted to development ; (vi) in case of 
disputes, unresolved affairs between the Suez Canal Company and the 
Egyptian Government shall be settled by arbitration with suitable terms of 
reference and suitable provisions for the payment of sums found to be due. 

The second part ol the Anglo-French resolution approving the 18 -nation 
plan'lor international control of the Suez Canal was vetoed by Soviet 
Russia. 

On October 29, 1956, Israeli forces attacked Egy plain positions in the 
Suez Canal area. Two days later the United Kingdom and France followed 
suit. A resolution moved by the United States in the Security Council 
calling on all nations to refrain from the use of force or threat of force in 
Egypt was vetoed by Britain and France on October 31, 1956. 

On November 7, 1956, an Asian-Alrican resolution was passed by the 
United Nations General Assembly calling for the immediate withdrawal °f 
British, French and Israeli tioops from Egyptian territory. The Assembly 
also voted to set in operation a United Nations police in the Suez area. 

As a result of these resolutions a cease-fire in the area of hostilities was 
brought about. 
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Egypt conditionally accepted the stationing of a United Nations force in 
Egypt after taking all necessary guarantees that Iter acceptance will not 
infringe Egypt’s sovereignty. 

On November 24, 1956, the General Assembly demanded the withdrawal 
oi British, French and Israeli forces from Egypt forthwith and authorised the 
Secretary-General to go ahead with plans for clearing the canal under the 
world organization’s auspices. 

The Sue/ Canal was cleared for maximum draught shipping on the 8th 
Apiil, 1957, and the British Government agreed under protest t<> pay the 
Suez canal dues direct to Egypt. 

On the 25th April, 1957, the Government of Egypt undertook to respect 
the obligations contained in the Constantinople Convention • *! ll*"!» and the 
Charter of the United Nations, and further agreed to refer any Complaint 
against the Canal Administration loan arbitration committee whose decision 
was to be binding on the parties. It subsequent^ registered a declaration 
with the United Nations regarding the use <»f the canal, and deposited with 
the U. X. its acceptance *>f compulsory jurisdiction of the International Court 
ol Justice in legal disputes arising between the parties to the 1888-Con- 
stantinoplc Convention in respect of the interpretation or applicability of its 
pro\ ision. 


The cud ol the Middle East war m 1967 found the Israeli tr »op* 
occupying the eastern banks of the buoy, canal, with tin* result that no traffic 
i trough the canal is possible so long as there is no jkmcc settlement between 
die U. A. K. and Israel. 


I he Kiel Canal.—This canal connects the North Sea to the Baltic Sea. 
It runs wholly through German territory and before the First World War, 
although Germany kept it open to vessels «»l other nations, she had the power to 
close it at her pleasure. The canal was constructed in 1896 by the German 
Government lor strategic purposes, and was entirely under its control up to 
the Peace Treaties which followed the First World War. Article 380 of the 
I rcaty ol Versailles (1919) provided that “the Kiel canal and her approaches 
snail be maintained free and open to the vessels of commerce and «»i war of 
all nations at peace with Germany on terms of entire equality.” In 1923 
the status ol the Kiel canal came up for determination before the Pcrina- 
nent Court ol International Justice in the S. 6\ Wimbledon case.! On the 21st 
• arch, 1921, the H imbledon, a British vessel chartered by a French com¬ 
pany, was refused access to the canal by the German authorities on the 
giomul that the vessel was carrying military materials to Poland which was 
tnen at war with Russia. I he Permanent Court of International Justice held 
tat it was th duty oi Germany to have permitted the passage of the Wimbledon 

\ l ,C V C f n aUal , W .- lhln , lhc mca,,in K of Article 380 of the Treaty of 

< rsanies. It followed lrom that article that the 6'. S. Wimbledon belonging 
to a nation at that moment at peace with Germany was entitled to lice 

.f ir °I 1 * * * S rh l . lc caual - She could not advance her neutrality orders 

S lh , c *;bligations which she had accepted under that article. It was 
‘ • , * alci down that the Kiel canal was to be open to States at peace 

was nculrd " y CVC " * * f ° nncr Wcrc ««»S cd hi war in which Germany 


Oil November 14, 1936, Germany, however, denounced unilaterally the 
mam provisions of the Treaty of Versailles relating to the Kiel canal. It was 

’• Pc mi:,ni nt Court of International Justice (1923; "eries A. No. I. 
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followed on January 16, 19S7, by a regulation of the German naval command 
the 1 »nai qU,rCd ‘° reisn naval craft to ohlain permission before entering 

The Panama Canal.—The international status of the Panama Canal is 
governed by the provisions of the Hav-Pauncefote Treaty between the United 
btatos and Britain (1901), which throws open the canal to vessels of commerce 
anu mcn-ot-war ol all nations on equal terms. 

The canal territory belongs to the Republic of Panama. In accordance 

• Vl1 ‘ Wt tre n y , SI S ned n WC f" ‘of , i' ited S,ates and ,he Republic of Panama 
in 1903 called Hay-BunauA anlla Treaty of 1903 the new Republic of Panama 

granted the U. S. in return for an initial cash payment of $10,000,000 and 
a stipulated annuity, exclusive control of a canal /.one in perpetuity, other 
sues necessary for defence and sanitary control of Panama City 1 lie independ¬ 
ence of the Republic of Panama has been guaianteed by the United Slates 
in lien of the grant in perpetuity of land five miles o.i either side of the canal 
by the former to the latter with rights of construction. The Republic of 
Panama was a lowed greater jurisdiction over the canal area bv an amend- 
ment of the above treaty ... 1936. The canal maintains its 'neutralized 
chaiactcr subject to the rights of the United Stales mentioned above. 

o. , r^w ° f i h To^ na i in ,WO Wor,d Wars.—On the outbreak of the 
.ncicl^ o W T? f 9 4 ’. ,h ? . Uni,ed S,a,es permitted the free passage of 
Wheil'the V , C r„? L c. rC . gUl u Cd ,hc passa ^f "f belligerent warships ami prizes, 
cxchHi,, a n i d S , bccame a belligerent a proclamation was issue.l 
excluding all enemy vessels saic with the consent of the canal authorities. 

s . 'V ,he . beginning of the Second World War the President of the United 
tl O ran* 5 ! P roc ' ama,l, 'n prescribing regulations concerning neutrality in 

~ nal r w ' h , C f mC !“? as ,hosc a,lo P*ed by the United States in 

w nr before it became a liclligcre.it. On January 14, 1942, 
J'. J" Roosevelt issued a Proclamation declaring the Gulf of Panama 

approaches^'the pSuJTcI ZF™ ' hC P ro,ec,lon “ f 

. .1 V a- S " Vet ° eS r *!°J uUo “ on Panaraa Canal —The matter with regard 
lo the disappearance of American jurisdiction and giving up the concept of 
perpetuity engaged the attention of the Security Council at its 'special selsion 

JT iLvh V" CnCa •»" Marcl > 1973 when the U.S. ambassador declared 
that the United States was ready to work out a new canal treaty with 
Panama but any new pact must leave operation and defence of the 

waterway under its control for an additional specified period. 

Ma ch 9 s ,Tor h Pa " aina ’ s just aspirations, the United States, on 

Other n, 2 ,v ^lli ’ io"T " C ,cs " hl,ion moved by Panama and seven 

other nations calling on Washington to accelerate its negotiations with 

nfiembhin Th, ' rC f V °T ‘ hc U ncontrolled zone in a spirit of 

Peel'd, 't?, . Th< - U - S - ambassador observed that he had vetoed it mainly 
n e n IS , -r s " 0 "l under negotiation between both sides and that it 
™ 1 appropriate or helpful for the U. N. to get involved in a bilateral 

mailer. 

the S j~ dcc i s ‘°" to V «V‘ ,he Security Council resolution on 

an innocnoo '*** surprising. The eight-nation resolution was 

for the reo I , r i?", aud ‘bneen of ,h e 13 Council members voted 

thiccmurv,’,T'-, V may , h? rccalle >> 'bat in the early years of 
the century the United States had landed its troops in the proposed Canal 
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Zone area, which was then a district of Columbia and negotiated a treaty 
giving itself exclusive rights over the canal territory. The area has provided 
a useful military base for the United States and has also enabled it to get 
millions of dollars every year by way of toll charges from ships passing 
through the canal. The United States cannot ignore the Panamanians’ 
demand tor independence in view of the larger issues of sovereignty, national¬ 
ism and colonialism. 

The Corinth Canal. —The Corinth canal was opened on August 24, 
11193. It connects the Peloponnesus with Central Greet \ It lies wholly 
within Greek territory and is free to the merchant vessels of all nations. 
Greece has the powci to regulate the use of the canal, provided the same is 
consistent with the principles of the freedom of navigation. 

Straits.— All straits which are not more than six miles wide are terri¬ 
torial. Certain straits aie subject to s|»c« ial local regulations, viz. the strain 
of the Dardanelles and the B<»sphorus and they may i>e considered in a little 
detail. They connect the Mediterranean with the Black Sea and belong to 
Turkey. They were under the absolute sovereignty <4 Turkey until 1B4I, 
then I urkish-conttolled, but subject to neutralization rules, until 1911. After 
the Great War of 1914-IB they were occupied by the \Hies. They were 
subsequently demilitarized, opened to navigation of all kinds and placed 
under an international Commission. After the victory of Kcinalisi Turkey 
over the (ireeks, the Straits Convention was signed at Lausanne in 1923 
whereby the signatory powers declared the Dardanelles, the Bosphorus and 
the Sea of Marmora open to merchant vosncL, warships and aircraft in times 
<>i peace and o| war. The Convention substantially mitigated international 
control by partly restoring Turkish sovereignty over the straits, inasmuch as 
she was given preference and control, flic Convention of Montreux of Ju| v 
20,1956, provided for remilitarisation and re fortification -4 the straits |>\ 

Urkey, abolition <>t former international guarantees, removal of the inter¬ 
national commission ; in short, full sovereignty of Turkey was revived subject 
to certain conditions. J 

n i.iV n C v |, °s tsd J im Con S Br ? e " I 1 ; l945 ' ,l,c United States, Great Britain 
and‘lie U. s s. K agreed that Montrcux Convention needed revision and 
that each <>l them should negotiate directly with the Turkish Government 

Iltc proposals lor revision were the subject of an exchange of notes between 

Russia. Turkey, Great Britain and the United States in 194b. Tl.cmattcr 

State. nnH U 0C s“s u" T *r ''** ** con,,icti "1 ' iew, of the United 
Mans and U. V S. K , the former suggesting that navigation i„ the straits 

should be regulated by an intemalionai authority, the U. X., while the 

T ■ " rkC> ' “"n ! !,C V S S - R - sh-.uld organise joint means 
ol defence of the straits m collaboration with other Black Sea Powers the 
straits must be kept open to merchant vessels of all nations in time of war 
and peace and that the Stra.is must always he kept open to war vessels of 
Mack Sea Powers. 

n, V bs . e, : ve . a b > l, “ International Court of Justice in the Corfu 

Channel Case 1 that ms generally recognised and is i„ accordance with inter- 
national custom that States in time of peace have a right to semi their 
warships through straits used for international navigation between two parts 
«>1 the high seas without the previous authorisation of a coastal .State, provided 
that the passage is innocent. 

I. I C. 1. Reports 1849. p. 4. 
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" a * °r “.“I 1 ‘«".tor.al waters. Waters adjacent to the territory of 
a State may be cither national or territorial. National or interior waters 
consist of in t ernal_yulfaapdbavs L strai ts, lakes, rivers and harbours, ports 
Walcrs ar r c en,lrt 'y national andrin the absence of any convent 
of 1 , r h f ? ary ’ f r. a -" S,a,cs Ca,,no ’ ask for an y r ‘ght for the passage 
admiued thaT4e°Ld U J nh S ' Accord, . n 8 L '° Colombos, “it is now generally 
b , tira ,ers and lhc * u bsoil beneath both the terri- 
r W " S tel ° ns i ,0 an unlimited extent, to the Stale which 
is sovereign of the territory on the surface. It therefore possesses the right 

or mininL’ U fo l . “i-oaf °‘ ,a | l, °V f b °'^ ‘ hc , SUrface and its s “bsoil by tunnelling 
extm. 10 , 1 , • nd , ° ,h ? r minerals. Similarly the rights of the State 

1 1 ll,c alr s P acc a b°vc its territorial and interior waters.” 1 

*oue mT.eltadUr'In.T’ °" ,hc , othcr . ha "<l. He within a “definite yjaritime. 
■leuab. . Ihtl fo, Th ' 1 T ' l ' rr “? ryi whcrc (orci S" may clabT 

right of ini^nt passlgl**** * ^ ' hcir >b-hief of which'is the 

under 1 M^ rl .w^',r B ,t It ‘ir The . m c rilime bch is ,haI P arl of the sea which is 

o inin, ,h»r^ o' e l,UOral S,a,cs <. Tbcrc “ considerable unanimity of 

sea a* n!k« th " P f* 3 Cann ° t State property and only such part of the 

the Stair coas * wa,crs wou ,d bdong to the border State or would be 

... ',rrH,or?jr.- y ° f hC “ "l! a ! S,alcs ‘ Thcsc wa,ers arc again not national 

hale a rilh.' f' 1 co,ua,ned ln a cc / ,ain zone or belt whcrc foreign States 

rnlrhli', • passage for their merchantmen. They are also 

Sm?e has eoml «| a , T" ,° r ,hc . “marginal belt” over which the littoral 
Mate has complete territorial sovereignty. 

which 1 exlcndrf«.m rri, r rial Wal ? rs ” '* uscd to indica,e that part of the sea 
Uncc'thcrcfnim^r"^ l,,e . ri J. lll,, ' 1 S parallel to the shore to a specified dis- 
™ , i ? m commonly fixed by the majority of maritime States at three 
marine miles measured from low-water mark. 1 

marittae e b“c t lt°Bv^r r ?^ waters.-With regard to the breadth of the 
W?l I. fi Bynkershoek s view that the sea should belong to the State it 

manv Wdi/r, i aS /t. Can T‘ Sh " 1 wil1 rCach from ,hc shore, was adopted by 

of wiiUcrv At the end of the 18th century the range 

l ? mi CS ' o 3 " 1 ' ,hls cna blcd Lord Stowell to observe in 

bmifs “has i he ,n,rod V c,i ? n of fl, “rms the boundary of territorial 

Bu Iccordin ■ ,o" y ,M. ee " r cco S**iscd to be about three miles from the shore." 

increase accord!.. ^7 ^ - thc llfn i t could not bc consistent as it would 
increase according to the increased range of modern artillery. Grotius 

vMtttionc l, ^ P r,, ‘ c, P l c °nimiting the dominion to the distance to* which 
“ r h c “ h 11 from die shore. Vattel observed that in general 
''l d " "I' ’ 1 f . lhc btale -ver thc neighbouring sea extended as far as her 
satety rendered it necessary and her power was able to assert it. 

nn7ft\ G ,7.IVr7 tai M !’, y ?" acu ?g s - 7 ol die Territorial Waters Jurisdiction Act 
iralhvtl P ^ scr i bcd the w ‘ dth o f ‘be belt as one maritime league, i.i., 3 geo- 
^ ' miles from the low water-mark and extended the jurisdiction of 

UVCr off o nces committed in the territorial waters. This Act was 
P? s “, d lo , .counteract the effect of the judgment in the Franconia cast (K. v. 
heyri), wlncii had licld that in thc absence of a legislation thc British Criminal 

1 • Colombos : The International Law of the Sea. 2nd Ed., p. 62. 

o e.. Kob j/j, J8o. 

3. (1876) L. R. 2 Excb. D. 63. 
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Court had no jurisdiction over offences committed by a foreigner on a foreign 
vessel in its territorial waters, i. within 3 miles from the coast. 

1 he Under-Secretary ol State for Foreign Affairs summarised the position 
prevailing in England when he observcd in 1930 : “His Majesty’s Government 
have always maintained that by International Law and practice the general 
limit of territorial jurisdiction is three miles, but from time to time claims io 
extend the three-mile limit have been advanced by different States. Such claims 
which amount to annexation of the high seas, c«a Id only be made effective bv 
international requirement.’* 

The Suez Canal Convention of lB8o also iccogui cd the three-mile range. 

Like Great Britain, the United States has consistently adopted the three- 
mile limit. Germany also regards the three-mile limit of territorial waters as 
the only one recognised in International Law. Japan also recognises the tradi¬ 
tional three-mile limit. 

Although there is some disagreement about the extent of the bell it is 

recognized as a customary rule ihai the minimum breadth is three miles and 

t ie littoral Mate could dominate such width of coastal waters as lay within 

three miles from the shore. As said above, Great Britain and U. S. A. share 

the above view ; Norway, Sweden and Denmark hold the 4-mile limit : Turkey 

and Uruguay live; lranee, Greece, Portugal, Spain and India agree to 6-milc ; 

while the Soviet Union claims twelve miles, and Egypt, Italv, Spain, Turkey 

a,»d \ ugoslavia also adhere to that claim. Among Latin American countries, 

Uule Costa Rica, Ecuador and Peru claim no less than 200 miles, while the 

...r 1 ' I' C ‘ >f ■\ C ?« rccslw . lh ?\ territorial sea which is defined in 

accordance with International Law. 

March life C< , m,CrC !‘ CC of lhc L r of ,l,c Scd Oencva in 

mT Si J, h . . * ot °. pn,l ? n a PP«arcd to he to prescrihe the breadth 

ol territorial waters to six miles, hut no definite decision could however be 
reached, and the matter was left to the General Assembly to convene a second 
sea conference il ,t should consider desirable. The Geneva Conference also 

rcniaiiicd°indccisivc'?' CS eXC,US,VC lishil ‘8 ^ up to 12 bu. ,hc 

Rights.of States over their territorial waters.—The maritime Mi is 
open to merchantmen ol all nations for inoffensive navigation although the 
' ^ic i s competent to frame laws and regulations regarding maritime 

ceremonials to be observed by such foreign merchantmen. The right of such 
^offensive navigation ilovvs from freedom of the open seas. The littoral State 
ea. iiot levy tolls or require the payment of any dues for .uch passage from 
ioieign vessels, except in consideration of special services rendered to them. 

imt Men-of-war, according to the sounder view, also enjoy the same right of 
—° ^cc. The Institute of International Law in its 
Ol r !894 declared that all ships, without distinction, enjoy the right 
. mnocent passage through territorial waters subject to the rights of bclligcr- 
ems to regulate this passage. Vessels of war and vessels assimilated to them 

L J akiSla ? n0 r unccd on March 2, » 197 bin decision IO extend its exclusive fishery 
7onr to 50 nautical miles from us coastline to protect the souiccs of shrimp and save the fishermen 
Irom total ruination- 
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were, however, excluded from thal provision. The Institute at the Stockholm 
Conference of 1928 declared that the free passage of warships be subjected to 
special rules by the territorial State. The International Law Association 
adopted at its Vienna Conference in 1926 the rule that the ships of all 
countries, public as well as private, have the right to pass freely through 
territorial waters, but are subject to the regulations enacted bv the State 
through whose territorial waters they pass, provided that such regulations do 
not intringc other provisions contained in the Convention. 

a.rree Th<: I ? aSUeCotIi< if ation Col,fc,c 'icc of 1930, although being unable to' 

Sen,?* i d •r y ' WaS l ?T e ', C ' succi ’ ssful >" preparing a Draft on “The Lega- 

“ C , rtirritorial Sea” as embodied in the Final Act of the Conference 

“ la ‘ d ' ,w " lhc ! c ,l ‘ al sovereignty over the belt of sea round a State's 
cxei vised subject to the conditions prescribed by the present 
ou no O T ' hc u' hc ’ rul “ ol '"'^' national Law. The coastal Stale might 
hat no .r. SS J" hc Wrty N cssds navigating the territorial sea, provided 
imrre u r ,i \ ° ,,C P ~ CJud, ? lal l ” ll >c security, the public policy or fiscal 
!hcv ri^o ' C I I , Co ^ lal S,alcs c °uld take all necessary steps to secure 
coisl d r' K | l y C ^| ,S *r lll0 V' 111 conlorrniiy with international usage, a 

oM o vs n . C ”V ! . - dC f ° r “ fc,y of Protection of channels and 

o IrrS against pollution of any kind, protection ol the products 
rights bel ,? ^,1 ° f '^rights ol fishing and shooting and analogous 

esse s bv ^ ’ rt C, ' aS,al S ' il i c - No thar ^ was to be levied on passing 
service n ^d to heve^eT^ '*"'*•* "‘ C lCr,i,0 " al SCa ' ««*• specific 


■'imnWiim ° l ° righ of innocent passage was explained as 

u c l ,V t f ° n ,hc ,err "orial State no, ,o permit its waters to be 
used . 1 . sut 1. a way as to cause damage to the interests of other States." 

trade To its IIwn 1 .nht lC , haS J a . rigl, ‘ " scrv '' «hc fisheries and the coasting 
enforce maritime errem* *'* t | a s l* l " exercise powers of police and control or 
N’orwav Sweden f Wl,h ,he maritime belt. Some States (Belgium, 

rights ill their torritr ,*1 ' how * vcr . do not prohibit foreigners from fishery 
while^a few^he« /p 1 waters bn, grant special favours to their nationals 
to reciprocity. r ugal and Greece) give liberty to all to fish but subject 

over t hi i eel m i 1 cTl is tan ci ■' U of P liT'^" l PhilH ' n " re *■ v. Kfr this dominion 
of protecting the adiacent shorr^ T " cd ' h " ac,cr - II » limited to the purpose 
to a general sovereignty over all pass'i'ng'vc™ g, an ' ed ’ a " d di< ‘ , ’ 0, eXlC " 

they borde?andTroit Sl ^uh^ n f lural appendages of the coast on which 

Situate whhhl^hree ,‘\ Cy arc f "'"' cd - Where the island is 
territorial waters I\r, i, 1,1 ,'*' or . e ; ’*' c l,e l' of waters round it constitutes 

miles°bul within a Se T“ ed by mOTC t h an‘"rcc 

extension of the marginal belt Thefbrm r° m C ° aSl ' '^ rc ‘, S USU k"[ I 
seas is however ,i„ ", i he lormation of a new island on the high 

2SdZitef)i , Cs^S Per,yof anySlalc li " h - effectively occupied 

Of thc Ar ESfs a l°o S ;,mT, h , C e V e 'ubmfucT u, ‘uTh Juc "c ^ C °T '.930 
recognised that thev should be consiZ^ • g P Conference of 

waters be measured from the centre of thcalclnpaago C! " C "' ° f 
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THE DOCTRINE OF THE CONTINENTAL SHELF 1 7 

Rocks aAd^fcanks.—'The position of rocks and banks is the same as that 
of an island. Outside the three-mile limit of territorial waters, they do not 
form part of the territory of the State unless they are capable of bein'' effccti- 
vely occupied and utilised. 

Cabot%g«.—-With regard to cabotage or co.istal trade the rule is that the 
littoral State, in the absence ol special treaties to the contrary, has a right to 
reserve it exclusively for its own vessels. Calx»tage originally signified trade 
between two ports along the same coast hut now extends to trade between any 
two ports of the same country whether on the same coasts or different coasts 
of the same country. 

The Doctrine of the Continental Shelf.-President Truman acco.diu 
to the first proclamation issued on the 28th September, 1945, enunciated this 
doctrine the substance of which was that “a coastal power is not surrounded, 
even at low water, by a precipice leading vertically 10 the bottom of the ocean 
perhaps two miles below. As a rule the sca-bed shelves vary gently outwards 
? nd downwards lor a considerable distance, a distance generally (but not 
invariably) exceeding the three-mile territorial limit. Again, not always but 
very often, where the sea reaches a depth of about a hundred fathoms o,- two 
hundred meters, the edge of this shelf is reached and there is a more or less 
abrupt plunge ol the land-mass down to the ocean floor. The doctrine of the 
shell as proclaimed m the Truman Declaration of 1945, having concern for 
the urgency »l conserving and prudently utilizing its natural resources, abroga- 
\ lh ; ; 1 mled States ‘jurisdiction and control* over ‘the natu al resources' 8- 
the sub-soil and sca-bed of the American continental shelf beneath the hi•> h 
seas hut contiguous to the coasts of the United States as appertaining f. the 
United States subject to its jurisdiction and control.** l hc proclamation went 
•»n to dec laic that where the continental shelf extended to tlv shores of 
another State, the boundary was to be determined by the United Slates and 
the State concerned in accordance with equitable principles. 

According to Cecil Hum. in general ll.c sea be,l m, the s award -i le ... 
loW mar *. s | 1,c! Ive* gradually not suddenly precipitously -but I .wlv 

so lhat a considerable distance seawards will have t„ be traversed .. r 

reaches scry deep water. It is the subsoil below this .helving area which is 
described as the Continental Shelf. 1 3 "mien is 

The se» 

aiiaiigcinc.-•••* ( %«i IU h <tuu protection «,i lishery resources md 

bnp^idng 1 fre^navi^atio'm Cl V1 '' 1,1 CXp,iCi “* 

dial ,he , Mex^ean*Go\c , m , meiit l wouU ,1 w}t| , | , i ‘ h ? Pre “ U “' rt «*erl«l 

for the welfare of ih< nation , ’ ,l1 '‘cw^ coiiscn-mg ih e resources 

» deerc.°dcda, U in | |,J46; ‘‘"f Presi ' lei,t of Argentine Republic issued a 

the s^erctn'-ters subj, , , . 


second proclamation directed attention to the inadequacy „| ...cent 

TZ&zzrxrt ... < SS 


I. Sir Cecil I Jurat 

25 


Inter national Law, Tt.c Collected Papers, p. Ii»4 
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Nicaragua, Chile, Peru and Costa Rica made similar declarations 
proclaiming national sovereignty over the submarine shelf. 

On November 26, 1948, a British Order in Council proclaimed the bound¬ 
aries ot the Bahamas as including the area of the continental shelf which lay 
beneath the sea contiguous to the coasts of the colony. A similar Order was 
also issued in regard to the coasts of Jamaica, including its dependencies. 

The British Persian Gulf Proclamation <>f Saudi Arabia in 1949 also 
contained a recital similar to that of the Truman proclamation that “it is just 
, t. , sea-bed and subsoil extending to a reasonable distance from the coast 
should appertain to and be controlled by the littoral state to which it is 
adjacent.” 1 

1 he International Law Commission has defined the ‘Continental Shelf 
as that part of the sea-bed contiguous to the coast, but outside the areas of 
marginal seas, where the depth of the superjacent waters admitted of the 
exploitation oi natural resources of the sea-bed and subsoil. The Commission 
us provided that the coastal State might exercise control and jurisdiction for 
the purpose ot exploiting the natural resources of the shelf ; but the legal status 
'• lie superjacent waters and of the air space above might not be affected 
hereby. 1 he establishment or maintenance of submarine cables is not to be 
puAentcd. I he navigation or fisheries are not unjustifiably to be interfered 
. ! l \ , y accessary installations in the shelf arc not to be given the status of 
islands, but satcly zones of limit, d extent may be established around them. 
Uuc notice is to he given of such constructions and insialla'ions. 

The observations of Colombo* in this connection arc pertinent and may 
be quoted in his own words : “While these claims, so f ar as they relate to the 
Mibsoil and the exploitation of mineral resources by drilling extended from the 
coast by nndcr-watcr operation, may be regarded as being in accordance with 
the accepted principles of International Law, the claims to the sea-bed must 
give rise to serious doubts. In spite of the declaration that the character as 
ugh seas ol the waters above the continental shell remains unaffecicd, it 
hard to sec how erection upon the open sea of oil-drilling installations could 
la. I in time appreciably to affect licet ■ m of navigation. " It may therefore be 
doubted whether the right t«* unilateral occupation of ihc 1 ed of the sea over 
extended areas can be regarded as established in International Law, in any 
case where such occupation entails the setting up upon the high seas of 
installations inconsistent will, the common right of free navigation.” 2 

lhc trend of thought in the present day world is to include the conti¬ 
nental shell within the territory of the State. I hc concept of a marine league 
tor the purposes of determining territorial waters has no doubt undergone 
considerable change and ihc requirements of national defence have made the 
same as understo. d in the 18th century completely out of dale. Svarlien, 
therefore, suggests the extension of the territorial waters to the edge of the 
continental shell or to a depth of 100 fathoms, and in all cases to a minimum 
ol 12 nautical miles. 3 


According to Prolessor Lauterpacht, the doctrine of continental shelf is a 
reasonable one, although, as observed by Lord Asquith, it has not yet the hard 
lineaments or the definitive-status of an established rule of International Law. 


tion 


I. Extract from an award by the Right Hon. Lord \squith of Bi,h 0 ps.one in -n arbitr*' 
award between ‘‘etrorum Development (Trucial ( ost) Limited and Ruler of Abu Dhabi. 

V i? ,g S ,ns an ^ Loluinbos . The International Law of the Sea, 2nd Ed., p. 58. 

J. ovarhen : Introduction to the Law of Nations, p. 162. 
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Geneva Convention on the Contintena IShelf.—Since the Truman Proc¬ 
lamation, 1945, asserting control over the resources of the continental shelf of 
the United States, the subject if a nation’s rights to the animal and mineral 
resources of the seabed continuous to its shores has received considerable 
attention. Other nations laid claims similar to those m ule by the United 
States. The Convention on the Continental Shelf adopted at the Geneva 
Conference on the Law of the Sea, 1958, marks the first worldwide agreement 
on the subject. Article I of the Convention defines the “continental shelf. 1 * 
It reads : 

“for the purpose of these articles, the term ‘continental shelf’ is used as 
referring (a) to the seabed and subsoil of the submarine areas adjacent to the 
coast hut outside the area of Hie territorial sea, to a depth ot 200 metres or, 
beyond that limit, to where the depth of the superjacent waters admits of the 
exploitation ot the natural resources of the said areas ; (lA to the seal «• I and 
subsoil of similar submarine areas adjacent to 1 1. : coast of islands.* 1 

Article 2 of the Convention provides: 

“I. I he Coastal State ex« rcises over the continental shelf sovereign 
rights for the purpose of exploring it and exploiting its natural resources. 

•L The rights referred to in paragraph I of this article are exclusive in 
inr sense that il the coastal State does iuu explore the continental shelf or 
exploit its natural resources, no one may undertake these; activities, or make a 
( hum io the continental shelf, without the express consent of the*, coastal state. 

3. I lie rights of the coastal State over the continental shelf do not 
1 < pend on occupation, effective or notional, or on any express proclamation. 

b I he natural resources referred to in these articles consist of the 
nc.Mi and other non-living resources of the seabed and subsoil together with 
which T?. a » ,,IS . ,,,S bclo l n t S in S lo sedentary species, that is to say, organ is ms 
,r„ ’ ; U,c ,mr AC-stable Stage, either arc immobile on or under the seabed or 

subsoil*” l ° ,noVC <rxcc P l *" ^“stant physical contact with the seabed or the 

It wd! be noticed from the above that the grant of sovereignty relates 
lui7h!.r . ' C r SCa a \ ul Nllbso| l. not in the seas and airspace above. This is 
the iJhts” by l, ; c P rov,s,on contained in Article :i, which provides that 

sfiiuw' C C V aslal Slalc " vcr ,hc Continental shelf do not affect the legal 
watc.s superjacent waters as high seas, or that of the airspace above those 


measures'f!?rt lh « ( ^nyeiiiion reads : “Subject to its right to take reasonable 
natur il o. C rx P*° ,al,on of ,hc continental shelf and the exploitation of its 

‘ C coasla, ,. Slalc may 1,01 impede the laying or maintenance 
marine cables or pipe lines on the continental shelf.” 

rx.d,.^V; ,Cl V\ ° f lh ® Convention, besides other things, provides that the 
™ , '. ,c com.ncntal shelf and the exploitation of its neutral resources 

Consm I !i‘ a J!V. u 1 'justifiable interference with navigation, fishing or the 
with 7 a l 0,1 ° lc I ,VI,| g resources of the sea, nor result in any interference 

the n.emi nC, r a ° CCan0 l ? 1 ! a P hic or othcr scientific research carried out with 
u .Htcntion oj open pubheation. Subject to certain restrictions the coastal 

C< . °i C ° nS ! ru<:l and ,n »muun or operate on the continental shelf 
istaiiations and other devices necessary fu its exploration and the exploitation 
o i s na uial resources, and to establish safety zones around such installations 
* n< < eviccs and to take in those zones measures necessary for their protection. 
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Such installations and devices, though under the jurisdiction of the coastal 
State, do not possess the status of islands. 

Article 6 of the Convention reads : 

1. Where the same continental shelf is adjacent to the territories of two 
or more States whose coasts arc opposite each other, the boundary of the con- 
tmental shelf appertaining to such States shall be determined bv agreement 
between them. In the absence of agreement, and unless another boundary line 
is justified by special circumstances, the boundary is median line, every point 
ot winch is equidistant from the nearest points of the baselines from which the 
breadth ol the territorial sea of each State is measured. 

2. Where the same continental shelf is adjacent to the territories of two 
adjacent Mates, the boundary of the continental shelf shall be determined l»y 

bmf?d nCUl t bCl — Cn • lh ? m ‘ 1,1 lhe absencc of agreement, and unless another 
bmndaty line is justified by special circumstances, the boundary shall be deter- 
nuned by application of the principle of equidistance from the nearest points 
of the baselines from which the breadth of territorial sea of each State is 
measured. 


.1. In delimiting the boundaries of the continental shelf, any lines which 
arc drawn in accordance with the principles set out in paragraphs 1 and 2 of 
this article should be defined with reference to charts and geographical features 
as they exist at a particular date, and reference should be made to fixed perma¬ 
nent idcntifiab c points on the land. 


Finally, Article 7 provides that the provisions of these articles shall not 
prejudice the right of the coastal State to exploit the subsoil bv means of 
tunnelling irrespective of the depth of water above the subsoil. 

}'\ 1 AW; Sea Continental Shelf Cases , Federal ReOublic of Germany!Denmark, 
\\ ! a !\ Rep x ubhe . °f Germany/Netherlands , * the International Court of Justice held 
% art* • ,. rinr ; ° f l , hc J usl antl equitable share appeared to be wholly at 
anance with what the Court entertained no doubt'was the'most fundamental 

HpIQso o UCS °* rc,atin 8 lo the continental shell, enshrined in Art. 2 of’ 
i u , n ? va Convention, though quite indcpCTTdetU of it, namely, that 
uie rights of the coastal State in respjet of the area of continental shelf that 
constitutes a natural prolongation of its land' territory into and under the sea 
exist ipso facto and ab initio , by virtue of its sovereignty -.vcr the land, and as 
an extension of it in an exercise of sovereign rights for the purpose of exploring 
e seabed and exploiting its natural resources. At no t ime was the notion of 
equidistance as an inherent necessity of continental shelf doctrine'entcrtained. 
i Ul | C i* , . crcnl oul l°°l c was indeed manifested from the start in current 
legal thinking. It was, and it really remained to t.ie end, governed by iw<» 
beliefs: , namely, first, that no one single method of delimitation was likely 
to prove satisfactory in all circumstances, and that delimitation should, 
tnerelorc, be carried out by agreement (or by reference to arbitration) ; and 
secondly that it should be effected on equitable principles. It was in pursuance 
oi the Inst of these beliefs that in the draft that emerged as Article 6 of the 
Geneva Convention (referred to above), the Commission gave priority to 
delimitation by agreement, and in pursuance of the second tliat it introduced 
the exception in lovour of “special circumstances’*. Yet the record shows that, 
even with these mitigations, doubts persisted, particularly as to whether the 
equidistance principle would in all cases prove equitable. The equidistance 
principle could not, however, be regarded as being a rule of law on any a prion 
basis ol logical necessity deriving from the fundamental theory of the 

1. I. C.J. Reports 1969, p. 3 
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continental shelf and its use is not obligatory for the delimitation of the areas 
concerned in the present proceedings. 

The Court, by eleven votes to six, held that (1 delimitation is to be 
effected by agreement in accordance with equitable principles, and taking 
account of all the relevant circumstances in such a way as to leave as much as 
possible to each party all those parts of the continental shelf that constitute 
a natural prolongation of its land territory into and under the sea, without 
encroachment on the natural prlongation of the land territory of the other ; 
(2) if, in the application of the preceding sub-paraeraph the delimitation 
leaves to the parties areas that overlap, these are to be divided between them 
in agreed proportions or, failing agreement, equally, unless they decide on a 
regime of joint jurisdiction, user or exploitation for the zones of overlap or 
any part of them. 


Lakes and Land-locked Seas.—Land-locked seas and lakes which 
fall entirely within the boundaries of one State arc jxirt of the territory <•! 
the State. Where, however, the shores of such lakes and land-locked seas 
belong to two or more countries, they will be called international lakes and 
land-locked seas, the sovereignty of each State bordering them being res¬ 
tricted to the zone of its territorial waters. 


Black Sea being a land-locked sea was formerly a part of Turkish terri¬ 
tory. Its approach was through B*sphorus and the Dardancll s which 
exclusively formed parts of the Turkish territory and were not open to the 
merchantmen of all nations. The Treaty of Paris of 11556 declared it open 
and tree to the commercial navigation of all countries except as regards 
warships which only Russia and Turkey were allowed to keep there in limited 
number and of small tonnage. The neutralisation of Black Sea was abolished 
as a result of the I rcaty ol London, 11571. The Black Sea continues to be 
an "pen sea and its position is regulated by Montreux Convention ol 1936. 


Bays and Gulfs. —Gulfs are those bays which penetrate deep into the 
land. Bays and gulfs whose entrance from the sea is not more than six miles 
wide (twieef the width .»f the marginal belt) arc internal or i< rritorial. If it 
is more than six miles across, three miles on citlicr side belong to the terri¬ 
torial power and the mid-channel is part of the open sea, belonging to no 
State but common to all for use./This rule is, however, not rigid for there 
are historical bays which are treated as territorial water although they ate 
much wider. i here are others who icgard a bay of even ten miles as 
territorial water, which view was adopted by the North Sea Convention of 
1151.2 and found tavour in the North Atlantic Coast I'lshcnes case, decided by the 
Permanent Court of Arbitral! m in 1910. Apart from this rule, territorial 
jurisdiction may he claimed irrespective of the width on the ground of 
inline .orial user, or historical acquisition followed by the acquiescence"!' 
other states. Thus Trance claims the Bay of Cancalc or Granville seventeen 
miles wide. Great Britain claims the Hudson Bay fifty miles wide, U. S. A. 
die Cape Couc Bay thirty-two milcr. wideand .Norway Vestifiord and \ aranger- 
rjord thirty two miles wide. 


e i i P< ? rt8 -' ,lL Wa , s llcclare<l by the Institute of International Law at* 
otocknolm in 192<! that ports and roadsteads were under the sovereignty 
ihc littoral State, but, as a general rule, access to them was open to foreign 
vessels. 


1 lie so\ ercignty of the littoral State over a port docs not confer any 
unlimited power to prohibit its use to foreign nationals. \s a rule ports and 
Iiarlxmrs arc open to international traffic in time of p ace, but military ports 
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may be closed to foreign warships or merchant vessels for justifiable reasons. 
The Geneva Convention of 1923 relating to the International Regime of 
Maritime Ports provided that the sea going vessels of the contracting parties 
shall enjoy, on a basis of reciprocity, equality of treatment in, and freedom 
of access to, the maritime ports of the contracting parties. 

The Doctrine of Hot Pursuit. —“A vessel may be pursued upon the 
high seas and there seized when she, or a person on board her, commits a 
violation of the laws of a foreign State while within its territorial waters. 

I his is known as the doctrine of “hot pursuit.** 1 This right enables the 
men-of-war of a littoral State to pu-suc immediately upon the high sea, 
seize and brin : back into a port for trial any foreign merchantman which 
has committed an offence within the territorial waters of that State. Article 

II of the unratified draft on the Legal Status of the Territorial Sea annexed 
to the Final Act of the Hague Conference for the Codification of International 
Law (1930) provides that “the pursuit of a foreign vessel for an infringement 
°f the laws and rcgulatioi s of a coastal State, began when the foreign vessel 
is within the inland waters or territorial sea of the State, may be continued 
outside the territorial sea so long as the pursuit has not been interrupted. 

I he right of pursuit ceases as soon as the vessel which is pursued enters the 
territorial sea of its own country or of a third State.*’ 

The right of hot pursuit was rccognucd by Story, J. in the Mar haw 
Horn 1 although it was observed that “the party in such case seizes at his peril. 

II he establishes the forfeiture, he is justified If he fails, he must make 
full compensation in damages.** 

The doctrine received recognition in the case of The North » where the 
Supreme Court nf Canada held that ‘by the law of nations when a vessel 
witlun foreign territory commits an infraction of its laws either for the 
pro ,cct ion of its fisheries or its revenue or coasts she maybe immediately 
pursued into the open seas beyond the territorial limits and there taken.” 

1 he Institute of International Law accepted the doctrine of hot pursuit 
and provided that the capture should be notified without delay to the Mag 
State. 

, • . casc Alone* it was observed by the Commissioner that the 

l mted States might, consistently with the Convention, use necessary and 
icasonable force for the purpose of effecting the objects of boarding, search* 
mg, seizing and bringing into port the suspected vessel ; and if sinking should 
occur incidentally, as a result of the exercise of necessary and reasonable 
,‘Cc lot such purpose, the pursuing vessel might be entirely blameless. But 
they opined that the admittedly international sinking of the suspected vessel 
was not justified by anything in the Convention. The Final Report of the 
Commissioners was to the effect that the sinking of the vessel could not be 
justified by any principle of International Law, and the doctrine of hot 
pursuit could not be applied to the casc. 

The Geneva Conference on the Law of the Sea, 1958. —Upon a 
resolution of the General Assembly of the United Nations passed on the 21st 
February, 1957, calling for a conference of its members to examine the la"' 
ot the sca, taking account not only of the local but also of the technical, 
biological, economic and political aspects of the problem, and to embody 
the results of its work in one or more international conventions or such other 
instruments as it may deem appropriate, the Geneva Conference on the La" 

j- JJfcgins and Colombo* : International Law of ihc Sea, 2nd Ed., p. 108. 

(IH26) 11 Wueaton 1.42. 

*• (1906) 37 Can. S. C. Rep. 335. 

4. il93i : 1935) 3 Report' of Arbitral Awatds, p. 1609. 
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of the Sea was convened from February 24 to April 27, 1958, with represen¬ 
tatives of 86 countries. All members of the United Nations, with the 
exception of Ethiopia and the Sudan, attended. The representatives from 
the Federal Republic of Germany, the Holy See, the Republic of Korea, 
Manaco, San Marino, Switzerland and the Republic ol Vietnam also 
attended. 


The Conference was presided over by Prince \ an Waithaya^on «d 
Thailand. In addition to the General Committee, the Dialling; Committee, 
and the Credentials Committee, li\c other committee s ol the Conference were 
established. The C ontercncc adjourned on the 27tii April, 1958, al'tei adop¬ 
ting and opening for signature four Conventions on ^1) the territorial sea 
and the contiguous /one, 2) the high seas, (3) fishing and the conservation ol 
the living resources of the high seas, and 4 y the continental shell. In 
addition it approved an Optional Protocol of signature concerning tin: Com¬ 
pulsory Settlement ol Disputes and endorsed nine resolutions, two <>1 which 
called for further consideration l»> the (icnci.d Assembly. 


Breadth of the territorial sea.—The Geneva C »nf rcnce had ihc 
benefit of six sc.*sions of prior work by tlu. International haw Cominisdon. 
The U. S. S. R. bloc claimed a twelve mile bieadth of tho territorial sea ; 
Bulgaria, Communist China, Ecuador, Ethiopia, Guatemala, Indonesia, Iraq, 
Libya, Panama, Rumania, Saudi Arabia, the United Arab Republic and 
Venezuela also shared the same view ; Cloy Ion, Colombia, India, Iran, Israel, 
Italy, Lebanon, Morocco, Spain, Thailand, Uruguay and Yugoslavia laid 
claim to a six-mile limit ; and Ausiraia, Belgium, Brazil, Canada, China 
^Taiwan), Cuba, Denmark, frame, Japan, Jordan, Liberia, 
Netherlands, New Zealand, Pakistan, 

Africa, the United Kingdom and the United States claimed a three-mile 
limit. The variety of conflicting claims provided the occasion for consi¬ 
derable discussion in the Conference. 


Malaya, 

Poland, Tunisia, Union of South 


The C«inference had before it a dralt prepared by the International 
Law Commission in its Imal icport to the following effect : 

1. The Commission recognizes that international practice is ii«>i 
uniform as regards delimitation ol the territorial sea. 

2. The Commission considers that international law does not permit 
an extension of the territorial sea beyond twelve miles. 

3. I hc Commission, without taking any decision as to the breadth of 
the territorial sea up to that limit, notes, on the one hand, that many states 
have fixed a I icadlh greater than three miles and, on the other hand, that 
many states do not recognize such a breadth when that of their own territorial 
sea is less. 

4. The Commission considers that the breadth of the territorial sea 
should be fixed by an international conference. 

The position taken by the States at the Conference tended to be collat¬ 
ed to the importance of fish and fish products in their national economies 
and foreign trade. Iceland being heavily dependent on fish and having 
nearby lulling grounds used extensively by other states, claimed exclusive 
i ights to exploit them by an extension of the territorial breadth of the sea 
or by creating a zone contiguous to the territorial sea in which these exclu¬ 
sive rights w« »uld apply. Ihc United Kingdom being also dependent on 
lish for food but having no customary fishing grounds gave vehement opposi¬ 
tion to recognition of any suc h exclusive rights unless a reservation was made 
as to their right to continue exploiting resources oil which they had depended 
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in the past. The United States, Japan, Holland, Belgium, Greece, France, 
YVest Germany and other maritime nations concentrated their attention on 
1 he preservation of the traditional limit of the territorial sea at three miles, 
except as modified by historical limits to a reasonable extent. This view 
was actuated both by the well recognised practice in International Law as 
also by military and commercial interests. 

i ^ a '\ ada P ul UP a resolution which called fora six-mile territorial sea 
and a fishing zone of twelve miles from the baseline. The United States 
offered a compromise proposal to the effect that the territorial sea should be 
extended to six miles, with the right of the coastal State to regulate fishing 
lor another six miles subject to certain historical fishing rights, i. the 
1 ig s of Mates that had fished for a period of five years prior to the opening 
oUhe Gonlercncc were to continue. India and Mexico suggested a territorial 
sea of three to twelve miles with the fishing zone extending twelve miles 
Irom the baseline regardless of the breadth of the territorial sea. The 
•Soviet draft was similar except that it envisaged a territorial sea even 
bioader >1 special conditions warranted. Sweden proposed a six-inilc 
territorial sea, with no contiguous fishing zone. 

In order to be approved by the Conference for incorporation into the 
Convention, a proposal had to get the two-thirds majority (52) of the Con 
lei cnee participants. None of the resolutions secured a two-thirds vote, the 
American proposal having received the largest number of votes, 45 to 33. 

Hip*’ i ha i‘ “ * W M th . , . rd ? majority could not be obtained in favour 
■if the traditional three-mile limit which only exhibited a desire on the part 

Hn„»r ZY° l extend " W ::r 0t ,ha ' such an extension in Interna- 

tioual Law has. been accomplished.** 1 

‘h* Conference Iceland unilaterally declared on the 30th June, 
I.IJb, that with effect from the 1st September next he. fishing limits would be 
extended to twelve miles. 

Straight Baselines.—As regards straight baselines, Article 4 of the 
Convention on the Icrritonal Sea adopted by the Conference laid down that 
in localities where the coast line is deeply indented and cut into, or if there 
,s a fringe ol islands along the coast in its immediate vicinity, the method 
ol straight baselines joining appropriate points may be employed in drawing 
the baseline from which the breadth of the territorial sea is measured. 
Basehues arc not to be drawn to and from low-tide elevations, unless 
lighthouses or similar installations which arc permanently above-sea lesel 
have been built on them. 7 

Innocent Passage through International Straits—Arlicle 16 (4) of 

ihc Convention on ihe 1 crr.tor.aJ Sea adopied at the Confe.cnce reads : 

“llicrc shall be no suspension of the innocent passage of foreign ships 
hrough Straus which arc used for international navigation °l>ctvccn one paV. 

loret-n state!” a,Wlhcr P«i «f the high seas o°r the territorial sea “fa 

it was, in ns opinion, generally recognised and in accordance whh imerna- 

- rf •*““ haVC a ri » hl “ 'send C< their warships 
through sira,ts used tor international navigation between two parts of the 


1. 

2 . 


A- J. I. Law. Vol. 52, 1958, p 616. 
(1S49) I. C. J Rep. 28 
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high seas without the previous authorization of a coastal State, provided 
that the passage was innocent. 

The Contiguous zone.— Article 24 of the Convention adopted at the Con- 
fcrcnce reads in part : 

1. In a zone of the high seas contiguous to its territorial sea, the coastal 
State may exercise the control necessary to : 

(a' prevent infringement of its customs, fiscal, immigration or sanitary 
regulations within its territory or territorial sea ; 

(b) punish infringement of the above regulations committed within its 
territory or territorial sea. 

2. The contiguous zone may not extend lieyond twelve miles from the 
baseline from which the breadth of the territorial sea is measured. 

Fishing and Conservation of the Living Resources of the High 

Seas.—One of the most notable achievements of tnc Conference was the 
adoption of a comprehensive code regulating the conservation of the natural 
resources of the sea. Article I of the Convention recognises the general ri-lu 
of all stales for their nationals to engage in fishing on the high seas, subject to 
any individual treaties. It, however, imposes on all states a positive duty to 
adopt, or to cooperate with other States in adopting, such measures for their 
respective nationals as may be necessary lor the conservation of the livin ' 
resources of the high seas. ° 

Conservation of the living resources of the high seas is defined in Annie 
2 as the aggregate ot the measures rendering possible the optimum sustainable 
yield Irom those resources so as to secure a maximum supply of food and oiliei 
marine products. 


Coastal states under the Convention occupy a special status as to the seas 
adjacent to them. They a,v entitled to participate in any system of research 
and regulation for conservation purposes, even though their nationals do not 
carry on fishing in the subject area. (Art. 6). States having a special interest 
in conservation of a particular area, although no, actually engaged in fishing 
in that area, may ask the States which do fish there to adopt a programme, or 
take such States to arbitration. (Art. 1!. An arbitration procedure l,y a special 
aibitral commission of live members i* provided in Article 9 of the Con- 

\ Cllt I OK I. 

gt C ° n,in f n,al Shelf.— The provisions with regard to the Continental 
Shell adopted at the Geneva Conference have been adverted to earlier. 

Miscellaneous Provisions.- flic conference, besides adopting lour 

additTo !'Tsert V i Cons,ituUs . a Sacral code of law.Jdopicd.il. 
the sea lv '? Ut ! U " S 0,1 lo P‘“ such as nuclear tests, pollution of 

fisheries tnd hi , Y - rul, f aCl, ^ 1 conservation com entions, coastal 

ta ioos all d S ’ ' ,C Col ' le ; < " cc r «<’l'cd that disputes between 

Inter ational ( ml., *r i cr P* e,al '‘ > " , «' Conventions should be refer,cl the 
It,, ol Justice. It also adopted a resolution sponsored by Nepal 

seals 1 1 fnrlh'e kl m !\° 'uanne life with special reference to whales and 
giving I lie r'i" fi'i '?• a "‘ c, ‘ d, " en, 1 s > f "«= »nif. Code of Sea Law by 

' ,a ' SaSC ,l,,OM8h ,trri,, ’ ria ' *“* rt " nations 

of t hc ^rr: t0 f PrCVent R ? di , oactive Pollution.— The second committee 
the bb-zuic conference on the law of the sea, unanimously adopted on .he 
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15th April, 195«», at Cieneva a new article providing for measures to prevent 
pollution of the seas by radio-active materials and waste. Proposed jointly by 
Argentina, Ceylon, India and Mexico and incorporating suggestions by the 
United States, Britain and Czechoslovakia, the text of the Article reads :— 

1. livery State shall take measures to prevent pollution of the seas from 
the dumping of radioactive waste, taking into account any standards and 
regulations which maybe formulated by the competent international organi¬ 
sations. 

2. All States shall co-operate with the competent international oagani- 
sations in taking measures for the prevention of pollution of the seas or air 
space above, resulting from any activities with radioactive materials or other 
harmful agents. 

'1 he Conference on the Law of the Sea held in Cieneva in 1958 was the 
fust world-wide conference on the subject since 1930. The agreements reached 
there arc of great value for the future, inasmuch as they impinge on the unlimit¬ 
ed sovereignly ol Slates as regards the law of the sea. 

On the 13th December. 19G9, the U. N. General Assembly unanimously 
adopted a resolution on the prevention of marine pollution and requested the 
Secretary-General, in co-operation with the specialized agencies and inter¬ 
governmental organizations concerned, to complement reports aud studies 
under preparation, with special reference to the forthcoming United Nations 
Conference in 1972 on the Human Environment, by a review of harmful 
chemical substances, radio-active materials and other noxio s agents and 
waste which may dangerously affect man's health and his economic and 
cultural activities in the marine environment and coastal areas and seeking 
views of member States on the desirability and feasibility of an international 
treaty or treaties on the subject. 

Human Environment.—A United Nations Conference on the Human 
Environment was convened on 5-16 June, 1972, at Stockholm. This was the 
first international gathering to lake a comprehensive look at man's surround¬ 
ing. Almost all the nations of the world attended the Conference excluding 
the Soviet 1 lot countries. The U. S. delegate suggested a 27-nation commis¬ 
sion of tlie Economic and Social Council to deal with the international 
environmental questions, (ircat Britain proposed a global convention against 
dumping of noxious wastes in oceans. Malaysia's delegate, however, voiced 
a note of caution towards the question of environment, saying that the rich 
nations would gain more titan the poorer ones from environment control a,,( * 
therefore the financial responsibility must stay with the forme i* The 
Conference approved a recommendation for banning all nuclear tests. The 
recommendation was strongly opposed by China which has appeared on the 
nuclear arena only recently. 

At the end, the Conference adopted a .sweeping 25-point declaration ol 
principles t<» guide governments in their handling of the world environment*! 
crisis. Some of the more important point* deal with the establishment of an 
international lund to assist poor countries in their national ecological 
programs, the resettling "i the homeless all over the warld and the banning 
of nuclear weapon tests. 

Sovereignty Over the Air 

Theories as to the Air Space.—It is universally agreed that the air 
space over the open sea ami over unoccupied territory is 'absolutely free. 

As regards air space over the occupied territory, both national and 


FIVE FREEDOMS OF AIR OR THE CHICAOO CONVENTION 


1.°.7 


territorial, there is a difference of view among jurists, and the different 
theories in this regard may he stated as below. The first theory advocates that 
the air space is entirely free and open to all. The second theory propounds, 
upon the analogy of the maritime belt, that the lower zone of territorial air 
space belongs to the subjacent State while the higher zone of air space is free. 
The third theory is that air space to an unlimited height lies within the 
domain of the subjacent State. I he last theory is that air space is within the 
sovereignty of the subjacent state subject to a servitude of innocent passage 
lor foreign civil aircraft, but not military aircraft- 

Before the First World War it was generally agreed that air space over 
the territory of national and territorial waters of a State was within the 
exclusive sovereignty of the subjacent State without any serviuicie o| inno. mi 
passage for foreign aircraft. 

Paris Convention, 1919.— In 1919, a Conference of the principal States 
at Pans adopted ail instrument known as the Cmwntion for the 1\< gulation 
ol Aerial Navigation. This Convention applies at the time of peace only. The 
United States of America was not a parly to this Convention. 1 lie main pro¬ 
visions of the Convention were : J) The contracting States r< < ngnr/cd that 
every State had complete and exclusive sovereignty in the air space above its 
territory and territorial waters, but each party undcitoo to accord in time of 
peace Irccdom of innocent passage to the private aircraft of other parties s<. 
long as they complied with the rules of the Convention. K ac h contractin' 
State also reserved the right to prohibit all private living over certain an as 
or n.H.iary reasons or for public safely. ( 2 ) I he aircraft must bear their 
nationality and registration marks and the name and residence of their owner 
when engaged in international navigation, ( i) Every private aircraft engaged 
in international navigation must cairy : (■;) a certificate of resist rati. (b) a 

cciiiiicatc of alr worthiness lr °»* die State to which it belongs ; (c) ccrtilicatcs 
Ut\ C 7'\\T'V a,Kl lic - cc V'V.«I- c, ;>fcach mc.nl nr of ,|, c operating crew ; 

r L r" bllU _ V f * a, ' m 8 > (f) log books anil [g) special 

licence, fill wireless equipment. Private aircrafts exercising their right „f 
mnocc.it passage across another State without landing must follow the route 

u! C r <,W " ". vc, r aml muM la »‘l even against their will if 
nidc.c I to do so. (4) Ihc authorities of , c territorial State have the ,i hi 
t every foreign pmatc aircraft ami vetify i, s documents, upon land?,,., 
and upon departure. (a, Military atrcrafl may not (Is ovci.or laud in the 

"°t ,h . Cr |,U, ' y 'Vd" ul d ,,x ' al authorization. (6) The Convention 
established an International Commission for'Air Navigation as permanent 
Commission under the direction «,f the League of Nations 

■v n aVa ? a Convention, 1928.-11,0 Paris Convention of 1919 did not 
appk to certain . vruerican States* but in Fcbruarv 192?: a number of American 
Stales, including ihc United States, concluded a Convention, known as 11 iv m 
( .on vent ton on Commercial Aviation on the lines ..f thc Vari. O ZlXon 

Warsaw Convention, 1929.-Thc Warsaw Convention prescribing rules 
u.gaiding international air transport was signed on October 12 1 •)•>«) with a 

SuiSVai^ m,ly i: ‘ lhC rUlCS "« conditions or*int:.n,a- 

- Inter. ° f * he , Airor Chicago Convention, 1944.-Ihc 

world-w le arian. f r “ G, " ,fcrc,,C,: mcl at Chicago it, 1944 to conclude 
, ,1 r| for o' ,, ; ,,CrC,il1 air traffic rights as also technical and 

i Tw Zuh rhe Conference discussed a'variety of subjects, and 
l e “Five Fr P ee,r.n. r a S lc <="><mt '-' all the states to the concession of 

the rights of the airlines of each .State— 
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(«) to fly across foreign territory without landing ; 

(b) to land for non-traffic purposes ; 

(r) to disembark in a foreign country traffic originating in the State of 
origin of the aircraft; 

(d) to take on passengers, mail, and cargo destined for the territory of 
that State whose nationality the aircraft possesses ; and 

M to carry traffic between two foreign countries. 

1 he International Air Services Transit Agreement embodying the live 
freedoms was signed by 19 States only, and a majority of the States represent¬ 
ed at the Conference, including Great Britain, did not sign this agreement. 

An International Air Services Transit Agreement, called “two freedoms 
agreement”, was ultimately drawn up which embodied an agreement on the 
part of the States to grant to international air services the first two Freedoms, 
namely, the privilege to ily across foreign territory without landing and to land 
for non-traffic purposes in foreign territory. This agreement was signed in 
1915 by 33 States and in 1951 was in force among fnrtynnc States. Soviet 
Russia was, however, not a party to the agreement. 

Article I ol the Chicago Convention recognized complete and exclusive 
sovereignty of every State over the air space above its territory. The Conven¬ 
tion, however, granted freedom to lly across the territory of the contracting 
States without landing and freedom to land in the territory of the contracting 
States for non-traffic purposes. The flight <»f Sydney Cotton over the territory <>f 
India to Hyderabad before the Police Action in September 1948, without Hie 
permission of the Indian Government, was severely commented upon by the 
Government of India on the ground that the passage was not innocent, 
inasmuch as he was engaged in transporting arms and ammunitions to 

Hyderabad. On the complaint of India the British Air Ministry suspended 

the Hying licence of Sydney Cotton. 

International Civil Aviation Organisation. —As a result of the agree¬ 
ment arrived at the Chicago Conference, an International Civil Aviation 
Organization has been established, replacing the 1919 International Commis¬ 
sion for Air Navigation. The new Organization is one of the specialised 
agencies of the United Nations and decides, subject to appeal to the Interna¬ 
tional Court of Justice, disputes between members relating to the application 
of the Convention. 

The provisional International Civil Aviation Organization began func¬ 
tioning in August 1945 and was replaced by the permanent body on April 4* 
1947. It has to study problems of international civil aviation and to establish 
international standards and regulations. Its principal achievement in the 
legal field was the I. C. A. O. Assembly’s adoption in June 1948 of a Conven¬ 
tion on the International recognition of rights in aircraft. 

1 he I. C. A. O. was increasingly active in the legal field in 1969-70, due 
to the increasing occurrence of unlawful acts endangering the safety of civil 
aviation. A Convention for the Suppression of Unlawful -Seizure of Aircraft 
was signed on December 16, 1970, at The Hague by a Diplomatic Conference 
on Air Law, convened under I. C. A. O. auspices/ It provides for effective 
legal measure to deter acts of unlawful seizure of aircraft through the 
cooperation of nations throughout the world. 

Wireless Communications.— The jurisdiction which a State is entitled 
to cxe-cise over its superjacent air space enables that State to prevent injurious 



MILITARY AND ECONOMIC SERVITUDES 


IP,9 

transmissions bv means of Herzian waves emanating from foreign sources. I lie 
International Wireless Telegraph Convention of Berlin, 1906, provided for an 
exchange of wireless telegrams between coastal stations and stations on ship¬ 
board. There were subsequently the London Radio-Tclcgraph'C Convention, 
1912, and the London Convention, 1914. In 1927 the Washington Conference 
concluded a new International Radio Telegraph Convention, Article 2 ot 
which provided that “the contracting Governments undertake to apply the 
provisions of the present Convention in all radio-communication stations 
established or operated by the contracting Governments and open to the 
international service of public correspondence.” The International telecommu¬ 
nication Convention was concluded at Madrid on December 9, 1932, and 
provided elaborate rules to regulate wireless communication through air spaces 
of the contracting parties. The European Broadcasting Conventions ol June 
19, 1933, and September 15, 1948, introduced le ;al regulations in this domain 
whereby the parties have undertaken definite obligations with regard to the 
operation and installation of broadcast in» stations. 

Servitudes. —There now remains to discuss the question of State 
servitudes. Starke defines an international servitude as “an exceptional 
restriction imposed l y treaty on the territorial soverei gnty of a particular 
State whereby the territory of that State i> put under conditions or restrictions 
serving the interests of another State, or non-State cntiiy.” 1 “It is a right 
whereby the territory of one State is made liable t-» permanent use by another 
State for some specified purpose.” Thus by agreement a State may be obliged 
to allow the passage of troops of a neighbouring State or may be prevented 
to fortify its frontier* in the interest of the neighbouring State. 

Us Essentials. —The essentials of an international servitude, as pointed 
out by the United States counsel in the W th Atlantic Coast Fisheries arbitration 
arc : 

(a) the real right must lxdong to a nation ; 

(l>) it must be a permanent right; 

(c) it must he one which makes the territory ol one State serve the uses 
and purposes of another State ; and 

(d) it must he restrictive or permissive. 

Positive and Negative Servitudes. —Servitude may either he positive 
(allirinative or active) or negative in character. The former means that a State 
has a right to perform certain acts on the territory of another State, w;., 
building and operating a railway in a certain territory, establishing a custom¬ 
house, having fishery rights in the territorial waters of another State, etc. The 
latter connotes that the State bound by the ser\itudc must refrain from doing 
something on that territory or abstain from exercising its territorial rights in 
some. ways. Thus it may permit a State to demand that a neighbouring Stale 
shall not fortify its frontiers or increase its naval «»r land armament beyond a 
certain limit. 

Military and Economic Servitudes. —Oppenheim mentions two more 
kinds ol servitudes, viz., military and economic. The former is a servitude 

l I G. Starke : An Introduction tc International Law. 7th Ed. P- 239. 
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SS, or' „-SSR, ** -P *~p. in Hi 

that a town on foreign territory shall iu>\ Ur f ,^ ei f n lcrr| t° r y, or to demand 
is a servitude which is acquired foTili f ° rll £ Ccl ’ and the like. The latter 
and intercourse in general! such as the riclu °J^ >n ? me, : cial interests, traffic 

waters to enjoy the advantages of a iVc'znr f sher,es ,n foreign territorial 
navigation on a river, to I uifd a railway r i CU9to ™ P u , r P osc or of frec 
loreign territory, and the like. y ‘ la >' a telc g ra ph cable through 

servitudcT’ ThisSever, d^“,u,, br^.7 , rii'Th li M ‘ ^ 

as envisaged is a servitude. 1 «»ut the dominant-servient’ rclatio is 

Validity of State Servitudes —Tl.e S, . • . ... 

imining with the object with whirl. the,,. S c servitudes arc rights in rrn 
matter the territory to which ihev annk ' ^ Conn<:clctl - They bind the res no 

that Huningcn in Alsace <| u PP change hands. Thus the servitude 
Canton of Basle remained -' c , ^tificd in the intercs. of the Swiss 

Hun,„ gcl , became German in 1871 ami "'\\cm if! u T 9 ftl Aba,Un town ° f 

*!"» ®‘» ,0°“ ^“hnmHr^v' on , °. , . hc 


*»■«* pan Of the State en.i,Ted or r e *P‘<=* u»u .enuncuu.. .... 

by vital change ofcircumMances, also he cx.ingui.l.cd 

ship of territory to u-mhoi'v unTdcctedT CS,a . blish a Permanent legal relation- 
lc,n » a »d terminable only by mutual r * ' ,a ? gc ul sovereignty in either of 

t::rJr ■ - sasss^^ - - 

Permanent O-urt ^ lntl,n ,n ,fi, » -’ere a servitude. I he 

ground that there was no cvirlrnr.. .1 * '!° l , a » rc . c W|l, ‘ l,, is contention on the 
Was one will, which cither Am . . ! ,ai l,| e doctrine of international servitude 
Idld ami that the doctrine was m'!?'! !! 5|| ! IS, ‘ statesmen were conversant in 

prevailed in Slates under J 1 ¥* l ° thc principle of sovereignty which 
present international relations r C,U ° . Cn,,s V lullonal government and to the 
nglit o, Great Britaii/mmakc Sl f CS ‘ Tl “ Court held that the 

States to take lish was inherent *°" S . Wllhou J. lhc Consent of thc Uniicd 

limited m that the regulations ,c sovereignty oi Great Britain, which was 
violation of the treaty 0 f l{j|g * Us >c ,na<c ^ ona f ll,e and must not l>c in 

tlirough the. Kiel Canal*wa*s V >nlc,lUon dial the right of passage 

Com t of International Justice Tl.f. S ? VllUC C ^ ,lc » al,vo 1 ^ l,lc Permanent 

upon to take a delinite attitude with ° bSC . rVC<l lhal il was 1,01 cal,t:<1 

very controversial nature, whether i»7hr { l ° ■ ,C A UCS,, ' ,n ’ whi d« was of a 

really existed servitudes analogous to ii»V ,nt * r!iaiimal La ' v » thc ™ 

Bchucking, however, preferred to describe ifas'Tservitude l>r,va,C la ' V ' >'«» 
In thc case concerning Riaht 0 r ■ D 

Intcrnaiioiial Court of lustir.» u. 1 1 °* , ortu S a ^ to certain territories of India , 

HDR ... J IC,< lhal Portugal had in 1954 a right of 

2- IVrmancM CoCnTA""i™1Si' i (^/ n N^VlT d **■ U9 “'- 25 ‘ 

'• Court of lnunwfc*. 1 , | °L?• 
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nlcrnational Justice (1923), Scric, A. No. 1 



PASSAGE OF SHIPS THROUGH INTERNATIONAL WATERWAYS 


191 

Passage over intervening Indian territory between coastal Daman and the 
enclaves and between the enclaves, in respect of private persons, civil officials 
and goods in general, to the extent necessary, for the exercise of its sovereignty 
°ver the enclaves and subject to the .regulation and control of India. The 
Court further held that no right of passage in favour of Portugal involving a 
correlative obligation on India had been established .in respect of armed 
lorces, armed police, and arms and ammunition. In coining to these conclu¬ 
sions the Court did not resort to general international law on the subject but 
based its decision on the footing that existing practice in the instant situation 
was the appropriate guide. It no doubt, by implication, granted not free 
access but limited access, with discretion to the territorial State m regulate 
and authorise the exercise of rights—though here again, as observed by Judge 
Spender, “the right to accord or refuse permission is, in all the circumstances, 
interpreted not as one of absolute discretion but as a controllable discretion, 
one which must be used reasonably and not capriciously, one which inusi be 
exercised in good faith.'* 

I he Geneva Convention mi the High S as, 1958, .ickiu»wled-od the 
right to free access to the sea on the p.nt .»|* landlocked States. 

1 lie Convention on l raiisit 1 rude ut Laudl**cked State* adopted in 1905 
also ensured ircedom ol transit «>l goods between the territory of a landlocked 
Mate and the sea on routes mutually acceptable to the Stales Concerned and 
subject to regulatory measures with a view to facilitating the tralhc. 
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The lot ium s "I jiiti ii,aiii.nal waterways arc - ,totally linked t.> t|„,, 0 „f 
he land ma> s tl , r oi, K | l winch they pass, with the result that international 
ihnc'ol pc ice limC " col "|K‘raltv< ■> restricted passa-c: ilian in 

B a r cclo n a Conference.-Ti" Ha.cclona Conference convened at the 
mth k" fh ' Vf- ly -'l produced a C.'.ivciition and Statute 

• rI. nii K 'I. ,U: .' ,flN “ V,Kab c - V ' alu,Way , S International Concern wltcrel.y 

| f n h co, ‘ tla ^ l,n K p ai"es a. corded free exercise of navigation mil,.' 

he “ K ?. r l, “ C comracling Slates on those lurid.f 

t.n K al.h: waterways. bach tiparian State was l-.und to refrain lion. measures 
fu^fh y !° rcdu . c . c |hc facilities for navigation which might ou.it,. A. dele 12 

unm', l "u absc,,cc " f *P ,xial conventions making other 

? p triln S..'„^ f v, S“'>>c "'“'eways were lobe a«l,ni„Utercd by each of the 
Thc stlim iV whose sovereignty o, authoiity they .nigh, he situated. 

l ' S| ^"'. call y alien, pi to regulate the rights and duties of 
hat it co mi me l'' CU r' a S " Ir,C ' va,> bul ” ,,, y lai ' 1 rlown under Article IS 
pennUted r -° U,,,c Wa ‘ s “ fai a > «*ch rights and duties 

X V — o h - : ." , . aller received attention in the case of the 

comoaov 1 r r * Br ‘" S £ WnnbUJon, chartered hy a French 

u n any, was refused access to the Kiel canal hy the tier,nan authorities. The 

i“ C “n w;u based ou the fact that the vessel was carrying military 
atu |a|s I .land which was then at war with Russia and that the passage 
The ol w ” ubl havc been contrary to the German neutrality regulations, 
‘tic I'e, manent Court ol International Justice observed ihaialthoug'h'thc Kiel 

l‘ , cra,an, n l of Ini ctitaiional Justice (IW ’), .Series A No. 1. 
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Canal, having been constructed by Germany in German territory, was, until 
1 J 1J, an internal waterway of the State holding both banks, the Peace Treaty 
o \ eisailles relating to the Kiel Canal, did not assimilate it to other internal 
navigable waterways of the German Empire. Article 280 of the Treaty of 
crsaillcs laid down that the Kiel Canal should be maintained free and open 
o the vessels ol commerce and war of all nations at peace with Germany, and 
u was impossible to allege that the terms of that article precluded, in the 
mtcicsts ol the protection of Germany’s neutrality, the transport of contraband 
ot war. Accordingly the Court observed that the passage of neutral vessels 
tarrying contraband ol war was authorised by Art. 380, and could not be 
imputed to Germany as a failure to fulfil its duties as a neutral. It appeared 
, y, Ci,a>l sUc( \ lha . 1 Germany not only did not, in consequence of her 
neutrality, incur the obligation to prohibit the passage of the Wimbledon through 
u ivi ( i t^ana hut on the contrary, was entitled to permit it. Moreover, 
unuci Ait. ol the 1 reaty of Versailles, it was her definite duty to allow it. 

Free passage of Waterways during War. —The Suez Maritime Canal, 
the Convention of Constantinople of 1888 provided, shall alwav s be free and 
open, m lime of war as in time of peace, to every vessel of commerce or ol 
war, without distinction ol Hag. The extent of the power of Egypt for taking 
measures !l f defence was uni made clear by related provisions. The 
l lay -1 auncefotc Treaty ol 1901 regulating the status of the Panama canal laid 
down that t he canal was to be free and open to the vessels of commerce and 
ol war ol all nations observing these rules, but the treaty made no mention of 
the measures which could be taken by the United Slates lor the defence of the 
canal or in tune of war. 

It is clear from the above that the law relating to international waterways 
Has to a large extent not concerned itself with the problem ol assuring the free 
passage oi such waterways during war, and for its answer the recent practice of 
ates lias to be looked into to discover the international custom as evidence 
ol a general practice accepted as law. 

1 lie topic may be studied from two point* of view. j. #„ (i) when the 
littoral State is not at war, and (ii) when the littoral State is at war. 

wllS ^hen the littoral State is not at war.— The practice of States, 
wmei 1 no doubt is not abundant, generally indicates that littoral or riparian 
•'nates pcimu passage of ships, merchant vessels or warships, belligerent <>r 
neu ral, sa\c in exceptional cases where certain considerations of geography oi 
polities may necessitate denying passage to certain categories of ships. The 
iparian btaics primary concern is to prevent the commission of hostile act* 
ilinn the waterway, and s o long as that right of neutrality is not endangered, 
matteis httk to them whether these arc the warships or merchant ships 
that pass through the waterway. 

f ,i S c raitS °, f Magellan —In the first World War Chile declared the whole 
«»t the >>traits ol Magellan to be within its territorial waters but permitted the 
passage of warships. During the Second World War the Straits of Gibraltar 
'VC 1 C treely utilised tor warships during the invasion of North Africa. Even 
carher than the two world wars warships were freely allowed to pass through 
theDam'hStraitsbetvveenthe Baltic and the North Sea during the Crimean 
\\ar, ihc hanco-Pruss.au Wa, of 1870, the Russo-Turkish War and the Russo- 
o^mtn M i t ! ‘THf dS lhc t * uc f Canal the Convention of Constantinople 
nearf r ll a canal be kept open, in limc of war as in time of 
L. w’ CVCry r VCSSC ° f COII,mcrc c o« of war. The canal was freely used b> 

In .he r iaV. P ^v° T* 'T in ” l,ich E SVP l Great Britain were neutral. 

I ihc last two woild wars, Egypt being itself a belligerent took measures of a 
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military nature that enemy ships did not pass through the canal. Hut no 
restrictions were placed either in the Italo-Abvssinian hostilities preceding the 
Second World War or the recent conflict in Korea as regards the passage of 
warships. 

It was observed i:i the Corfu Channel case* that it is generally recognised 
and in accordance with international custom that States in lime of peace 
have a right to sc id their warships through straits used for international 
navigation between two parts of the high seas without the previous authori¬ 
zation of a coastal State, provided that the passage is innocent. Unless 
otherwise prescribed in an international convention, there is no right for a 
coastal State to prohibit such passage through straits in time of peace 

Nationalization of Suez Canal. —The controversy with regard to ihc 
passage of ships through the Suez Canal, arising during the period of active 
hostilities between Israel and Egypt, lent added importance to the problem 
of assuring the free navigation of international waterways. The Security 
Council was already on record since 1951 that under the lMW-Convcntioii 
Israel was entitled to the u>c of the Canal lik<- any other country. But Egypt’s 
position had been that its war status in relation to Israel continued in spite of 
the Armistice of the 24th February, 1949. and that the I invention 
debarred war supplies to Israel through the Canal. 


As a result of this conflict Israel, followed by Britain and France, 
invaded the Egyptian territory towards the end of October 1956 in flagrant 
violation of the t . N. Charter. A special United Nations General Assembly 
was convoked to stop the «tear and naked aggression. Ii passed a resolution 
on the 2nd November, 1956, expressing its grave concern over the develop- 
incuts and called upon the parties to withdraw all forces behind the armistice 
lines, to desist from raids across the armistice lines into neighbourin'' 
territory and to observe scrupulously the provisions of the armistice agice- 
mcn' 1 hi s resolution was rcallirmcd and reinforced by the resolutions of 
the Ith and 7th November, 1956, directing the cessation irf hostilities and 
the withdrawal of the forces of Israel, Uto United Kingdom and France from 
the territory ol Egypt. As a result ol these resolutions a cease-lire i.i the 
areaol hostilities was brought about. The matter engaged the attention of 

thc ^ C , Ur !i y C T C,1 V bUl " ,l “ l . specifically adopt any resolution with 
regard to ihc right ol passage of ships through the Suez Canal in time ol 
wui. Sulltce it to say that the Suez Canal Convention holds the waterway 

“cacc CVCry ° f C °"" nercc ,,r ,,f war •» time of war as in time of 

Aqaba Gulf and Tiran Territorial Water*.-I hc Gulf of Aqaba is 
the eastern Hank of the Red Sea towards its northern extremity. I hc one 
towards west is the Gulf ot Suez I hc Culf of Aqaba is over one hundred 
miles It, length, and varies in width between three miles on the narrow hav 
at its t.orihcrn cod and seventeen miles at it, widest point. Its mouth is 

V?? lel 'l C | S '",r l 1 ' ll ‘“' ‘, ics llom Si ‘“" Peninsula headland 

TiranUlml I ‘ A >»|'c*haped island at the entrance, 

riat, , Sm d e e' ,h<: !»'>=>s»L»l«ty of access to the Gulf. The four 

\,al'i * W UC ' r ,C T C 're H- u !‘ “ ,c ,lie L,,ilc ' 1 Arab Republic, Saudi 

ofThew^o * V ,SraC p - Thc , L "‘ lcd A,ab Republic (bgypt) is sovereign 
ol the westetn Stoat Peninsula coast, and Saudi Arabia of the cas cm 

t i o' ,sracl « cach I*»sc>scs a small coastal strip at thc veto 
cad ot the Cull, bgypt, Saudi Arabia and Jordan do not maintain diplo- 
matie relations w,d. Israel at.d have not yet recognised iis existence since iis 
birth in May, 1946. 


J. I. C. J. l<c, oris. 1949, pp. 4, 26. 
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Israel’s establishment in May 1948 led to the breaking out of hostilities 
between Israel and several of the surrounding Arab States, including Egypt. 
Egyptian measures against Israeli shipping in the Gulf of Aqaba were' 
undertaken in the summer of 1950 and were justified by the Egyptian Govern¬ 
ment on tlie ground of its sovereignty over navigation in her territorial 
waters. It maintained that the Palestine hostilities of 1948 constituted a 
stale of war between Egypt and Israel, a condition which had not terminated 
ol Vo s ‘“ n * n S> l * ie Rhodes General Armistice Agreement of February 
24, 194'.». It argued that the agreement merely ended active hostilities and 
was not tantamount to a treaty of peace. Asa consequence of this state 
the international law of war rather than the international law of peace was 
applicable to Israeli shipping in the Strait of 1 iran and accordingly the 
passage ol Israeli shipping into and through the Gull of Aqaba could not be 
regarded as innocent. 

It was iurther contended on the side of Egypt that the Tiran Strait fell 
in the same category as the Dardanelles which led to the Black Sea. Both 
tlu Gull ol Aqala and the Black Sea border on moic than one State. But 
there is one diflercncc between the Gulf of Aqaba and the Black Sea. In 
the ease ol ilie Black >ca the States (ordering on it have been there from 
lime immemorial but the State of Israel is a new comer in the Gulf of Aqaba 
ami lias not so far received recognition »f the States which control the Gulf 
ol . qal a. I he right of innocent passage throught the Dardanelles in 
time of peace was only introduced by a series of international treaties after 
years of war. 1 he last of these treaties was the Montreux Convention ol 
July 20, 1930, which, while accepting the principle of free navigation, gave 
1 urkey the l ight to prohibit jiassagc of ships of any States at war with her. 

1 he lsiaeli Government, rn the other hand, asserted that the Gulf ol 
Aqaba and the Strait of Tiran should lx: free and open to all shipping 
including its own. It was argued that the Armistice Agreement was not a 
mere suspension ol hostilities ; it was the ienunciation of all hostile acts. It 
was further argued that Israel was in m* state of war with Egypt and Egypt 
hail not the least right to l*c at war with Israel. 

On the complaint of Israel to the Security Council that the four 
armistice agreements with Egypt, Jordan, Syria and Lebanon had terminated 
the state of war between the l elUgerents, Egypt contended that the state of 
war continued despite the armistice agreements and that the blockade of the 

Suiz Canal and later of the (iulf of Aqaba was legal. On the 1st September, 
E'61, the Security Council passed a resolution calling upon Egypt to lift its 
blockade. I Ins action of the Security Council was construed as indicating 
that a general armistice is a kind of de facto termination of war. Colonel 
l.c\ic in an illuminating article observes : “It is considered more likely that 
the Security Council’s action was based upon a desire to bring to an end a 
situation fraught with potential danger to peace than it was attempting to 
change a long established rule of International Law. By now it has surely 
become fairly obvious that the Isracli-Arab General Armistice Agreement 
did not create even a de facto termination of the war between those States.” 1 

Israeli f< ices launched an offensive on the 29th October, 1956, against 
Egyptian forces in the Sinai Peninsula, and it is only after the passage of two 
United Nations resolutions of February 2, 1957. calling on Israel to complete 

its withdrawal behind the armistice demarcation line without further delay 
and a plea from President Eisenhower for Israeli withdrawal that the Israel 
Government later annouuced on March 1, 1957, that it had decided on full 
and prompt withdrawal from the Gaza strip. 

1. A J. I. L. (1956), p. 886. 



POSITION OF THE OULF IN PEACE TIME 


195 


*1 'Vr ,I : e “ in f ol tl,C w , ilhdrawal ol ,sraeI forces .from the. Ga/a strip and 
the Gu fol Aqaba aiea, the legal status of the Gulf of Aqaba liimrcd nro- 
minently before the General Assembly of the United Nations in March, 1957 
Among the assumptions on which the Israel plans for withdrawal were based 
was that the United Nations Emergency Force would move into the Tiran 

,ion\ ,lS l . ? n a v > . °T m ? ll , ,C U '*f l Wilhdrax r al » il recognised that f U nc- 

ttons of U. N. L. K in liran Straits area included prevention of belligerent 
acts. 1 he Israeli Foreign Minister said that interference by armed h r, e 
with ships ol Israeli ilag exercising free and innocent passage in the Gulf of 
Aqaba and I iran Straits would be regarded by Israel as an attack entitling 
hd to exercise her inherent right of self-defence under Article 51 of the 
u. A. Ghartcr and to take all sue!, measures as were neccssarv to ensure 
, e a,ul »»‘nocent passage of her ships in the Gulf and in the Straits. She based 
her arguments on two assumptions : (I) That Aqaba C.ulf was international 
waters and no nation had the right to prevent free and innocent passage 
thiough it ; and (2) 1 hat other maritime nations like the United States aiid 
I ranee were prepared f. subscribe to this theory. 

The United States asserted to exercise the right of free and innocent 
passage and joined with others t.. secure general recognition of this right. 

!■ lance considered the Aqal>a Gulf as international waters because of its 
width and because ol the fact that its coasts belonged to lour nations. 

ilml r fr b l a „^ ds ' dCaVCat ' ,l - ,l,c l7,l ‘ January, 1957, l.y assertion 

closed \| ,b t ni» Aq I >a l W “ S n ° l internallonal waterway but rather a 
[ i V K watcrs const’luted Arab territorial waters. It 

Muihm D i ' lha ' ,hc G , ulf ,r? S * '■' lu,al P—«ee for the caravans o 
rt i g T S to .lie Holy Places like Uacca an.l Medina and that 

never alKm ,, ' c cslab,ui ‘"’ e "' ,,f iu, y 

ssiSstt sx if-" “*■ ■*& 

jsmmcil Sir Hcndi I.«u.. fith“““ ifv","""'uo? 

tsspssfcwaa. 

to peace because the condition of war remains between ^ compaicd 

fe ,,r ,hS c 

ii.lc,national waterways f,, r enemy wam.i’.^wl "Hi*' "f |,ass ?"£ ,hr, ’. u « l ‘ 
belligerent would be .dt., g ether muhinkab^ ' ' S a 

legal stale ofwan'i'r a = rccll j cni does not operate to terminate the 

search neutral vessels nr t J? C " *° ' ‘, C ngl,t * 1,1 l * ie licllisercnis to \ i-it and 
■ s force in dm come .ti n. f K co, ? tral f "d and to enforce, a blockade, there 

later of the C.ulf „f .\.,al,a was > legal.‘‘ 1 ’ blockad,: of ,hc Sucz Cal,al 3,111 

miirlu^t'ofa^nsT''* e C K ards . .' ,1C P osi,io " of the Gulf in peace lime wc 
migln nrsi of all dispose of the claim of Saudi Arabia that it has the status 
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of a closed water area, an Arab mare clausum. Charles B. Sclak, Jr. of the 
Columbia Bar pertinently repels this contention by observing that “no preci 
sion appears to have been given to Saudi Arabia’s closed-sea claim, for no 
agreement appears to have been reached among the three Arab littoral 
States to provide either for joint control of the Gulf’s waters or for an 
apportionment thereof.” 

When that stand of Saudi Arabia has been dismissed, the position in 
peace time appears to be in consonance with the following comments of 
George Grafton Wilson on Article 6 of the Harvard Draft Convention on 
Territorial Waters of 1929 : 

“Where the waters within the seaward limit are bordered by two or 
more States, it would seem that the bordering States should be permitted bv 
international law to divide such waters between them as inland waters.” 

The Secretary-General of the United Nations, although of the view that 
the international significance of the Gulf of Aqaba must be considered to 
justify the right of innocent passage through the Straits of Tiran and the 
Gulf in accordance with recognized rules of international law, emphasized 
that a legal controversy existed as to the extent of the right of innocent 
passage through these waters. It is therefore desirable that, in the absence 
of an agreement by the coastal States on the establishment of a special 
regime for the Gulf of Aqaba, this controversy be decided by reference to 
the International Court ol Justice, for in the absence of special arrangements 
through the United (Nations Israel will n< t be able to enjoy the right of inno¬ 
cent passage through the Gulf. 

Panama Canal. —In both the first world war and the second, warships 
of the bclligeients were permitted to pass through the Panama Canal so long 
as the United States remained neutral. In November 1914 by a State Proc¬ 
lamation the provisions of the Hay-Pauncrfotc Treaty were given effect to 
by prescribing rules limiting the number of belligerent warships in the canal, 
laying down their order of departure and prohibiting the furnishing ol 
supplies so that the vessel was kept free and open on terms of complete 
equality to vessels of commerce an. of war. A similar proclamation was 
issued during the second world war. 

The restrictions placed l,y neutral riparian States on the merchant 
vessels of belligerent powers navigating international waterways have been 
considerably less stringent than those imposed upon vessels of war and 
auxiliaries. This is so because the merchant vessels have lesser potentiality 
to engage in belligerent acts while in transit. 

It is clear from a review of the above position that “warships have the 
right to pass through international waterways which have been dedicated to 
public use without compromising the neutrality of littoral State. The littoral 
State may, however, take necessary reasonable measures for the protection of 
the waterway and of its neutrality, including the protection of belligerent 
acts within the waterway itself. The practice of Slates, confirmed by inter¬ 
national agreements and by judicial precedent, also establishes that ships of 
belligerent States or carrying contraband for their use may pass through 
international canals or straits in time of war, without prejudice, however, 
to the right of the neutral littoral State to impose reasonable regulations lor 
its protection.’” 

^ „ A* ”* gc of Sh 'P* trough International Waterway* in Time ofW*r. 

I he British Year Book of International Law, 1954. pp. 1B7, 201-202. 
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(ii) When the littoral or riparian Slate is at war. —The outbreak 
of a war to which th-. littoral or riparian Siatc tlnough whose territory an 
international waterway runs is a party, presents no easy solution for the 
passage of ships. Mines are usually laid by the belligerents for interdicting 
passage through natural straits, and it is for this reason that the passage of 
ships through international waterways assumes less importance. In the Corfu 
Channel Case 1 the International Court of Justice observed that Albania, in 
whose territorial waters British warships had been damaged, would have been 
justified in issuing regulations in respect of the passage of warships through 
the Strait, but not in prohibiting such passage <*r in subjecting it to the 
requirement of spec ial authorisation. The Court accordingly did not accept 
the Albanian contention that the Government «.f the United Kingdom had 
violated Albanian sovereignty l*v sending the warships through the Strait 
without having obtained the previous authorisation of the Albanian Govern¬ 
ment. In view of the above observations the conclusion seems to be that a 
belligerent is under an obligation to provide passage though it may take 
reasonable measures for its sccui itv and control of the waterways and that 
only in extreme and urgent cases could it block passage of a strait. 

The two world wars have clearly shown that although the canals and 
international straits may provide by the treaty obligations free and open 
passage to the vessels of all nations in time of war, it has proved impossible 
to give eflcct to these provisions when the State through whose territory such 
waterway passes is a party to ih c war. In the case of the Panama Canal, 
which is tree and open to the vessels of all nations in time of war, accoiding 
to the May-Pauncelbte Treaty, the United States has expressly denied access 
to the Canal to the vessels of war, auxiliary vessels and private vessels ol 
enemies. Baxter thus sums up his conclusions : ‘'Tit: provisions of the Treaty 
which might extend a right of free passage to enemy ships and which give the 
Canal a neutralized status must accordingly be considered, in legal as well as 
in practical effect, to have yielded to the realities of the strategic importance 
of inter-oceanic canals and of the manner in which modem wars are 
fought. It is not surprising, therefore, that in Uj37 Germany, conscious of 
the importance of the Kiel Canal to its projected military adventures, closed 
that canal to the warships and naval craft of all foreign Mates, except when 
permission foi passage had been obtained through diplomatic channels. One 
is lorced to agree with Professor Siegfried that the Panama and Suez 
Canals in particular aic no longer neutral, that thev are defended by the 
interested States in their own interest, and that freedom of passage ceases 

to exist in time of war.* 

Exercise of the right of visit and search. —As regards the Suez 
Canal, Article 4 of the Convention of Constantinople of 1888 lays down that 
no right of war, no act of hostility, nor any act having for its object to 
obstruct the tree navigation of the Canal, shall he committed in the Canal, 
its ports, and within a radius of three marine miles from such ports. To 
circumvent the above provisions, both during the first and the s cond world 
wars, enemy vessels, which sought to make the Canal and its ports places of 
refuge, were escorted outside the Canal beyond the three-mile zone surround- 
mg its ports and liicie they were seized by the British vessels as prize. On 
objection Lcing taken by the claimants that the action was inconsistent with 
Article IV of the Convention of 1888, the Privy Council held in the Rostock 3 

*• U C.J. Reports, 1949. pp 4, 26. 

** axlcr • l> as>ai?r of Si»ip« through Inicrnuional Waterways in Tinir of War. The 
British Year Book of International Law, I95», pp. 187, 205. 

3. (1916) 2 A. C 193, 193. 
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The7eraUhlV?« e , Wat f r :r yand , obser ' e strict ^ ieu,r *li^y'in all‘ respects” 
howr l , \ ca " als " r other international waterways is, 

hem have Teen ZTu T V ^, bcl,K ' crent ' a ” d vessels pass.ng through 
f the shhJanH n CVe " f l,c ca " a ' i" order to determine the character 

wars has clear!v ™c prac,ice " f S,ates **«* the two world 

rsLelnoTh , , lllUy °* an >’ rule recognising the right of 

Suuc h aDd h. ere ,, T? wa ‘ cr 'vays for u.cmy warships when the littoral 
nDDortunUv^5 S e ‘f- llUor , al SlalPS cwnot deny themselves the 
the waterways Ti s arcl “"!> a,,d . se * z »‘« merchant ships passing through 

me, clTm,T7T;i “ T C,P ""‘ d ''!?' ri * h « '* "'^ral warships and inno. ent 
observes .T n^ US ° °‘. lhc wa ‘crway must, under modern conditions, 

olace to tt IT i n T ,llu "“ ,,a ‘“ , S ‘trticle already referred to, take second 
davvestaTo;?, ,,0 r '* '.' ,c liu "' al Sla ‘ c to defend itsel f and to 
Internationa I fro,n ,,s co '“r"l of the waterway. However, 

exercised rcisonahlv"'" 1 , rC H u . ,re , ,i,a ' ,l,e authority of the littoral State he 

.uT^Tnic':,,:,,!' W " h ,,Ue ***** to the degree Of seriousness of, he 
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CHAPTER XVI 

modes 01 acquiring and losing state territory 

alennT/' m " dcs ,,f acquiring territory arc occupation, prescrip- 

tKcicUon, cession and conquest, which need consideration in some detail. 

a,,., - ?' c “P»t*«»—Oppenheim stales that occupation is the act of 
tZ'rrr by a i,la ? C ‘‘"'.’“S 1 . 1 " bitb '* »s»tci.ti«.t»aHy F acquires sovereignty 

™ SUC I , 'rrntory.astsatthettmeno, unde, „ le sovereignty of another 

‘‘ A ’ , , Cla,CS 10 ,l,c of sovereignity over a terri- 

to y Which had either been unoccupied or had recently been discovered. It is 

Tl , C , a w I ac ‘t ulr "'ls.territory not already in the do.nin.on of any State. In 

' ; ' 'rtruory must be res null,us for the purpose of occupation, 

her entirely until iallied or i,.Imbued by natives undir an organhTa.ion 
winch i> not r cyan led as a State. 5 

According to Va.tel, “AH men have an equal right to things which 
l ave not ye, come .nto the possession of any one, and these things belong to 
. c person who first takes p. ssesston. When, therefore, a nation linds a 
country uninhabited and without an owner, it may lawfully take possession 
"lit, and altcrtt nas give., sttlhcici.t signs of its intei.tio,. i„ this respect, it 

may not be deprived ol it be another nation.” 

In order to constitute occupation there must he the intention or will of 

1 kc l >< ! s 1 s . es * 1 "" of unapprop, i.tted territory and settlement upon 
tlte land, t. e .. establishment o! some form of control over the occupied area. 
Uppenheim calls possession and administration as he two essential facts that 
consutute an effective occupation. By possession he means that the occupying 
State must take the lerr.to.y under its sway [corpus) with the intention of 

icvT, ;’ S,, '° rC1 '" ly ", vcr 11 ■ ,llis is done by a settlement on the 

lerrtii r\, atron yamcii ly -one formal act which announces both that the 
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territory has been taken possession of and that the possessor intends to keep 
it under his sovereignty. 1 his is usually done either by a proclamation of 
formal appropriation or l y the hoisting of a flag which is the emblem of 
sc> \erciL*nt y . By administration, Oppenheim means that the possessor must 
cstal bsh some kind of administration on the territory which shows that the 
territory is really go\erntd by the new possessor. 

The assertion of sovereignty must Lc displayed. It should I c actual and 
not mere y a nominal one or a paper claim. The claimant must act in a wav 
winch is legitimate of an international sovereign to act in order to exercise 
sovereignty. If the territory is uninhabited or sparsely inhabited, no oHic.er 
need be appointed, and it will be enough if the claimant state could assume 
local administration when deemed necessary. The exercise or display of 
authority must also be continuous so that there be no exhibition of intention lo 
abandon title. 

orr„.,»!f™ <l ; sC °. VC, ' y " f , a , la '" 1 does '»"* constitute acquisition through 
occupation. It j.,vcs an inchoate title, which is perfected l,y effective control 
dlrt,n, '."s ,| at""i I. r., by it. cans of settlement as an act of possession. If the 
"n't, V- e 15 2°* P , ' r , fcctc<l a . r, ; al ,illc «>f occuption within .. reasonably 
aco dr, ,i me : ' hC ,ncl ! oaU: " ,lc w ' ,hcr * awa y 1 " a blin K a "Y other State to 
observed | h o p r n y u b l "“f" 5 ", f . possession a,.d administration. It was 
observed by I rofessor Huber, the arbit.ator in the Island of Palmas Case' that 

' to Drove 7 a, °" r ? WI,hou ' a " y * u J’ s cq“'="i •■ct, cannot at the present time suffice 
. prove sovereignly over the Island of Palmas. 

Ill the Clipper tun Island Arbitration Case of 193 I there was rt dispute between 
I ranee and Mexico regarding the sovereignty over C!ipp|)erton Island. There 
was a symbolic annexation of the island Ly a French naval officer under 
instructions from the French Government. This fact was notified to the 

done K m , < t nl r f H Tr " an< > ,ubli * hc,l 1 i " a j° ur " al >" I hat island. Nothing was 
done by the Trench Government lor the next 39 years in that connection I h, 
two questi;,,,' ,ha, fell for determination before the arbitrator “ ' 

here any basts for the claim that Cl.ppcrton Island belonged to Mexico before- 
the French proclaimed sovereignty ? and l 2) If no foundation in law and fac^ 
could be found to substantiate the Mexican claim, then had France proceeded 

S to an effective occupation by satisfying all .he conditions .equired by he law 

of nalions ? 1 he hrst question was answered in ihe npi-ativ^ < n. , 

question, i, was held that in order to establish the S^fs^ie",^ 
occupation must be actual rather than nominal. The i a kin«« ..i ,,7 C ' • 
consisted in the act or series of acts, by which the JcupyhigS a e , 

Its possession the territory in question and took si«-nl , • 

,-uthority there. On the basis of the fr« , " T 

over Clipper,on on .November 17, 1851!, the 'UftratorZhP.h'. rr 
Island was legitimately acquired by France on November 17, UJ58. C W ‘ 

It was further observed in the above case that the fact that France had 

no 'emaT'the' E ’"f""" ™"" a " u ""“' al —' island dtd 

not entail the forfeiture of an acquisition which was already dclinitelv 

Ibandonhur «I C °, U ' n ° al, * n<,on,ncn * of '^riiory without the animus of 
abandoning the territory in question. 

- Justice 1 observed^r" ^ ““ P “'“ “«*« '» ''- national 

"A claim t„ sovereignty.based not upon some particular act or title such 

*■ r™ Uw - ‘ 9 “- -• 
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as a treaty of cession, but merely upon continued display of authority, involves 
two elements each of which must be shown to exist : the intention or will to 
act as sovereign, and some actual exercise or display of such authority.” 

It was observed in the above case that legislation was one of the mos* 
obvious forms of the exercise of sovereign piwer. Professor Alf Ross seems to 
be c< rrect in saying that this is a fresh example of how the terminology of 
‘sovereignty* may obscure a clear understanding. To legislate for a certain 
territory is merely a vain pretention when there are no authorities to enforce 
the laws. 1 

1 here is some doubt about the necessity of occupation being notified to 
other States. Holland and Pitt Cobbctt deem it to be essential, while 
tJpptnheim denies the existence of any binding rule of International Law 
which makes notification of occupation to other powers a necessary condition of 
its \alidity. 

Legal Status ol Germany.— The legal status of Germany subsequent to 
her defeat and unconditional surrender to Allied Powers remained in vacuum 
as the ev ents subsequent to her surrender did not culminate in her de jure 
subjugation by the victor nations. The allied armv conquered the whole 
territory of Germany and the existing German Government was thrown 
'/.vcrboard. At the end of the war there was a meeting of the Big Three at 
1 otsdam in Berlin. The Conference was held from Julv 17 to August 2, 1913. 
It reached an agreement for the establishment of a Council of Foreign Ministers 
to d" the necessary preparatory work for the peace settlements, fhc Council 
was to be composed of the Foreign Ministers of the United Kingdom, the 
Union ol Soviet Socialist Republics, China, France and the United States. In 
accordance with the agreement on control machinery in Germany, supreme 
authority m Germany was to be exercised, on instructions from their respective 
Governments, by the coininandcrs-in-chief of the armed forces of the United 
States of America, the United Kingdom, the Union of Soviet Socialist 
Republics, and the French Republic, each in his own zone of occupation, and 
also jointly, in matters aflcciing Germany as a whole, in their capacity as 
members of the Control Council. Writers like Jennings, Friedmann and Kelson 
share the view that bv means of this assumption of authority over Germany, 
the complete abolition of the former Nazi regime, and with the complete 
termination of hostilities, the international legal personality of Germany 
became totally extinct and ipso facto her territorv was annexed by the Powcis 
who had earlier conquered it. This however, docs not seem to be the logic* 1 
consequence, lor the declaration expressly stated that the Allied Powers had n»> 
desire to annex Germany and thus to bring about her subjugation. On the 
contrary, it was stated that their aim was to prepare for the cvcntua 
reconstruction of German political life on a democratic basis and for eventual 
peace!ul cooperation in nucmational life bv Germany. In the circumstances 
the control ol Germany by the Allied Powers only suspended the sovereign 
status of Germany sine die, ii having nowhere been stated in the Declaration 
that Germany was being annexed by the Allied Powers. As Starke observes, 
the Allied control system was expressly of a provisional character, not 
involving annexation, was predominantly military in form, and based on the 
continuance of the German State as such and on the continuance of a technical 
state ol war. It may even be held that the venture is unique and unparalleled 
in the history of belligerent occupation so far. but that disclaimer of the 
intention ol annexation as expressed through the Declaration certainly disdains 
the conjecture that the Allied Powers subjugated de jure Germany by assuming 

1. All Ko*i : International Law, p. 146. 
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sovereign authority over it. This usurpation of German sovereignty manifests 
all the attributes of subjugation, but since there was no express declaration of 
annexation, the utmost we can say is that this act tantamounted to an act 
intermediate between belligerent occupation and subjugation. This view was supported 
by the declaration of the British Foreign Office in 1946 in connection with the 
case.of v - Bottrill , Ex Parte KuechenmesUr (1946, I All E.R. 635)that Germany 
continued to exist as a State and that the war with her had not come to a 
close. The four victorious powers divided Germany into zones of occupation 
and their co nmanders-in-chicf were given control and administration of the 
respective zones and a Control Council comprising the four commauders-iu- 
chief was constituted to deal with matters concerning Germany as a whole. 

Following a Sov ict walkout the Allied Control Commission in Beilin 
ceased to function in March 194!) and the western powers proceeded to 
establish an integrated West Gernan State. Thus the Federal Republic «»f 
Germany was formally proclaimed on the 23rd May, 1949, with Bonn as the 
capital of the West German State. 


In the Lastcrn Zo„ c the Communist-led Carman People’s Council pmc- 
Ianiled itself on the 7th October, 1949, the People’s Assembly of the 
German Democratic Republic and urged the restoration of German unity with 
tun German sovereignty and withdrawal of occupation troops. 

It is, therefore, clear that the Allied Occupation of Germany never 
amounted to her legal subjugation at any stage. It was a new experiment ?n 
w uch the n.uis ..i both belligerent occupation as also of subjugation were 
equally prominent. It was possibly more than brlligcrcnt occupation but at 
ho same time short of total subjugation as the Allies neve, ..fhcially a „ exc 
Germany at any stage of their occupation. The experiment^* 
unp'eccdent d one in the annals ol w«r history. Geiinany’s^egal personality 
Th^^r^r^ l,Ul il w , ls “ever legally extinguished, 

a Te facto siilin^n.,^ 8 l,tfr > u,rc,lJc . r '"W" be interpreted to he 

tally p,ovules .ha. .he r. s h., and .«|x,M S ibili.ies of the Four Powers • 

unaffociedhy i, Tld ' luai1 ' 1|,ai liu: ‘frecnems, dccU.om and practices remain 
an,. responsibilities ri S l,W 

Republic of Ghiu» .i i- 1 ‘-5»caaoies f shall be restored to the 

United Slates the We i I V 1 ( l . ols da:u Conference, the President of the 
China ancfVlir PrS lc ? , | t f c ! 11 ° l 1 be .National Government of the Republic of 
1943 that ih u.,"! * ‘ ! ,l, J lcl °* Great Britain reasserted on the 26tli July, 
was one *of the cmiclhIi? lC CJa,r ° Dc ? ,a : ali '-‘ shall be earned out and this 
Japan si-o cc th« in , P ca f c . w . llU J a I ,a »- On the 2nd September, 1945, 

Allied Powers ' , 6 1 u ,l ‘- nl P loc,ai, /Mng the unconditional surrender to the 
Aflicd^ovvers and accepted the provisions set forth in the declaration issued 
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by the heads of the Governments of the United States, China and Great 
Britain on the 26th July, 1945, at Potsdam, and subsequently adhered to by 
the Union of Soviet Socialist Republics. Chians; Kai-shek took over the 
administration of the island in October 1945. In the San Francisco peace 
treaty ol the Bth September, 1951, Japan made a renunciation of all right, 
title and claim to Korea, Formosa, and the Pescadores. 

On the above lacts the legal status of Formosa Taiwan), which is a 
question of some importance, has to be settled. 

At the lime ol the Cairo and Potsdam Declarations the only party claim- 
nig Formosa was the National Government of ihe Republic, of China. The 
dispute assumed importance only when the Chinese Nationalist Government 
nuned to Taipei* in December 1949, and the Peking regime could not incor¬ 
porate Formosa in the mainland ruled by them. 

The Cairo Declaration ol 1943 no doubt contained merely a statement 
ol common purpose. It was, however, confirmed in the Potsdam Declaration 
ol July 1945, and ultimately torined one of the conditions of peace with Japan. 
1 he British view that the Cairo Declaration being merely a statement ul 
common purpose Could not be binding on the parties, docs not, therefore, 
appear to be tenable. 


It lias then been contended that the assumption of an interim adminis¬ 
tratis e control in Formosa, at the direction of the Supreme Commander, Allied 
I owers, (lid not constitute retrocession of the island to China or the transfer of 
sovereignty from Japan to China. Sir Anthony Kden, the British Foreign 
Secretary, observed in February 1955, that this was not a cession nor did it in 
'tself involve any change oi sovereignty. Further, under the peace treaty of 
April 1952 Japan formally renounces all right, title and claim to Formosa and 
the Pescadores ; but again this did not opciatc as a transfer to Chinese 
sovereignty, whether to the People's Kipul lie of China or to the 
Chinese Nationalist authorities. Formosa ami the Pcscadoics arc, therefore, 
in the view ok the British Government, territory the dc /urc sovereignty over 
which is uncertain or undetermined. 


International Law recognises occupation, prescription, accretion, cession 
and conquest as live common modes of acquiring territory. At the time of the 
declaration ol war by China on Japan on the Bill Deo inker, 1941,China formally 
abrogated the t reaty ol Sbiinoiioscki—the treaty which had ceded to Japan 
the territory ot Formosa. Flic abrogation of the treaty was a unilateral act 
and international practice does not warrant it. As regards the question of 
conquest or annexat un which Peking ‘bases its claim, the position is that 
Japan surrendered to the Allied Powers and not to China alone, and as such 
one power cannot claim to have Conquered the Island of Formosa so as to 
bring about retrocession of Formosa to China. 


1 he Nationalist China pleaded that when Japan surrendered, the 
Government of the Republic «4 China repossessed Taiwan and Penghu, thereby 
completing the process .4 restoring these areas to China. 

^ °}, l ro aCC ‘ c,Wctn U,c ^Public of China and Japan, signed 

on the 2Bth April 1952, specially stated that all treaties, con»cnlions and 
agreements concluded Lcfoic the Utli December, 1941, between China and 
Japan became null and void as a consequence of the war. 1 lie necessary, 
consequence following from this clause of the treaty is that the unilateral 
abrogation of the treaty ol Snimoiioscki by China in 1941 recciv ed Japan’s 
concurrence, and as such the nmial act of China is validated by subsequent 

1. Capital ol Taiwan. 
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declaration made l.y the two parties in ihc Treaty of Peace of the 2Bth \pril, 
1952. 

It is true that Japan surrendered not solely to China but to the Allied 
Powers as a whole, but at the same time the Treaty of cace between the 
Republic of China and Japan signed in 19j2 s|*xilically declared null and void 
the Treaty of Shimonoseki of 1H93 which had ceded Formosa t«» Japan. 
Further, the doc trine of I'rtllimimum provides that if a State under temporary 
subjugation of another State is able to regain its liberty before the conquest 
has been completed, either during the course of war or at its termination, 
the legal state of things existing befoic the subjugation or hostile occupatio • is 
re-established. This doctrine .nay not be applicable to the full extent 
inasmuch as the subjugation of Formosa by Japan as a result of the Treaty ol 
Shimonoseki of ltt95 could not lx said to l>c temporary or incomplete . but at 
the same time it nowhere asserts that the subsequ nt conquest or annexation 
should principally be obtained by the efforts and sacrifices of the power 
regaining the 1«*st State. 


Formosa is a part ol Nationalist China at least <le facto. Marshal Chiang 
Kai-shek has I ecu exercising sovereignty over it. and-even it the status of 
Formosa may not he treated to have been changed from the dale when China 
abrogated the Treaty of .Shimonoseki, it ccitai ilv assumed a legal shape when 
Formosa began to he administered by the Chinese Nationalists to whom it 
was entrusted in h)4f> as a military occupation a id wliic h position was legalised 
as a result of the Treaty of Peace between the Republic "l China and Japan 
signed on the 2Bth April, Pi52. 


Dr. Schwary.cnbcrgcr, an eminent authority «»n International I.aw, has 
taken the view that the co-signatories of the San Francisco Treaty, other than 
Japan, are all by law exercising a sort ol condominium over Formosa ami the 
I'cscadoies, with Chiang Kai-shek acting tit facto as their agent, Marshal 
Chiang thus exercising only a delegated authority in l'ormosa. I hose Stales 
arc Iroe agents to decide collet lively on ilic future of Formosa and Pescadores 
outside the Tinted Nations, or with the consent of the latter, to transfer their 
condominium to tlu: Coiled Nations. I bis view is in consonance with the 
» British view. I he Coiled States of America, on the other hand, was initially 
more iiu lined to recognise the sovereign rights of the dt facto occupant, viz!, 
•be Covciiinicni • *t Chiang Kai-shek over I onnosa. This difference between the 
British ami American views emanated because the former recognised the 
People’s Republic of China, while the latter had recognised the Nationalist 
Covci mneni of China which exercised administrative control over the island. 

It the renunciation clauses embodied in the peace treaty be deemed to 
operate as a c ession of I onnosa to the Allied signatories jointly, the difficulty 
witli regard to the Kurile islands and Smith Sakhalin, which are in the same 
juridical category as Formosa, remains unresolved. They should also be 
subjected to Allied condominium. But in reality thev arc subject to the 
sovereignty of C. S. S. R. who occupied them belligerently in 1945. The 
renunciation <4 South Sakhalin was in form a cancellation ' of the relevant 
provision of.the Treaty of Portsmouth, l<.05, that it may be conside red 
that South Sakhalin reverted automatically to Russia. 


Aniclc 101 of the l nited Nations Charter envisages that in the event 
4 a conflict between the obligations of the members of the United Nations 
the present (diaricr and their obligations under any othc 

C.barter shall prevail. 


under me pn 

agreement, their obligations under 
that the obligations undn taken bv 


the 
(beat 


Britain and ihc 


international 
It i> asserted 
United Stales in 
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the Cairo Declaration of 1943 shall be superseded by the latest obligations 
undertaken in the Charter of the United Nations. 

The question, however, is whether the sovereignty of the Chinese Nation¬ 
alists over Formosa is still in suspense, uncertain or undetermined so as to 
invoke the provisions of the United Nations Charter. The position does not 
appear to be in any way uncertain. Formosa was retroceded to China after 
the war. I he Treaty of Peace between the Republic of China and Japan, 
signed on the 28th April, 1952, only confirmed the position, and the de facto 
sovereignty over Taiwan ripened into de jure sovereignty of the Nationalist 
Government of China. As has been stated earlier, the unilateral repudiation 
of the Treaty of Shiinonoseki of the 18th April, 1895, by China when she 
declared war on Japan on the 8th December, 1941, received approbation from 
Japan when under the peace treaty she renounced all right, title and claim to 
Formosa. Actual possession and control of the island by the Chiang Kai- 
shek regime for such a length of time only strengthe ns the case of the National¬ 
ist China. 


The idea of condominium over Formosa is an imaginary one. Ihc 
Powois concerned did not exercise ihat condominium in fact ; at the best 
they acquiesced in the exercise of sovereignty over the island by the National¬ 
ist Government ot China. Professor Quincy Wriglu also shares the view that 
the beneficiary of the renunciation in the San Francisco Treaty not having 
specifically been mentioned, the claims of the de facto occupant, the Govern¬ 
ment of Chiang Kai-shek were acquiesced in. I he island was never placed 
under a condominium. It was neither placed under tiustccship. 1* was 
liberated and made part «>f China. 

The legal position of Formosa assumed greater importance only after the 
establishment of the People’s Republic of China. But this incident cannot 
upset an already established fact. If there is a dispute, the dispute is an 
internal affair, i.e. t between the People’s Republic ol China and the National¬ 
ist. Government ot China. It is the result of the civil war between Chinese 
Communists and the Chinese Nationalists. And both the People’s Republic of 
China and Taiwan adhere to the view of one China between Peking and 
laipch ; but the quarrel is about who represents China. The Peoples 
Republic of China, however, docs not intend to use force to unite but may 
create conditions whereby the Taipch rulers voluntarily agree t«> negotiate the 
future of their island with their counterparts in Peking. 


Man's Conquest of Moon and Mars. —According to Oppcohcim 
occupation is the act of appropriation by a State through which it intentionally 
acquires sovereignty over such territory, as is at the time not under the 
sovereignty of another State. It, therefore, relates to the establishment <> 
sovereignty over a territory which had cither been unoccupied or had recently 
been discovered. It is a incans of acquiring territory not already in 1 ,c 
dominion of any State. In order to constitute occupation there must he tluj 
intention or will of a State to take possession of unappropriated territory a ,|( 
settlement upon the land, i.e.> establishment of some form of control over the 
occupied area. Oppcnhciin calls possession and administration as the i"’° 
essential facts that constitute an effective occupation. By possession he mcan>- 
that the occupying Stale must take the territory under its sway [corpus) with the 
intention of acquiring sovereignty over it (animus). This is done by a settle¬ 
ment on the territory, accompanied by some formal act which announces hot 1 
that the territory has I cen taken possession of and that the possessor intcru s 
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to keep it under his sovereignty. By administration, Oppenheim means that 
the possessor must establish some kind ol administration on the territory wh.ch 
shows that the territory is really governed by the new possessor. 

Viewed from the above requirements there cannot be any territorial 
cairn on the moon arising from the landing of cosmic rocket on the moons 

surface. Bvcn the planting of ilags on the moon or any other heavenly body 
is not enough to claim sovereignty over it. The assertion of sovereignty must 
he displayed. It should be actual ami not merely a nominal one 01 a paper 
claim, l hc claimant must act in a way which is legitimate of an international 
sovereign to act in order to exercise sovereignty. Nothing is to happen by 
man’s conquest of moon and mars. Mere discovery ol a land or conquest «*l 
moon does not constitute acquisition through occupation, h gives an .inchoate 
title which is incapable of perfection by effective control and administration, 
i. e. y by means of settlement as an act of possession. >mcc the inchoate title 
cannot be perfected into a real title of occupation within a reasonably suihc.cn 
time, the inchoate title will wither away, and no problem of International 
law is to arise in the foreseeable future. 

The treaty barring military activities in outer space and prohibiting 
States from placing weapons of mass destruction in orbit around the earth and 
installing such weapons on the moon and other celestial lx-dies came into 
force on October 10, 1967. It specifically provides that the moon and other 
celestial bodies must be used exclusively for peaceful purposes. 

The United Nations Political and Security Committee is at present 
engaged in the preparation of a draft treaty oil the moon and is considering 
the question whether the natural resources «*t the moon should be declared as 
part of the common heritage of mankind so that it may n«»t be monopolised by 
any power now having the technical capability. 

2. Prescription.— Prescription in International Law is the acquisition 
of territory by ail adverse holding continued for a certain length of time. 
According to Grotius immemorial prescription for the Law of Nations has the 
advantage of extinguishing controversies concerning kingdoms and the 
boundaries of kingdoms by lapse of time which otherwise would have tended 
to disturb the minds of many and perpetuated wars, being repugnant to the 
common sense of mankind. 


International Law does not fix any certain period of time so as to 
constitute a title by prescription. But it is necessary that the possession inust_ 
be peaceful, without protests and continuous for a long period. There is, 
however, a considerable difference of opinion as to the length of the period 
which should elapse to constitute prescription. Grotius inaintai ned that “a 
possession beyond memory, not interrupted, nor disturbed by appealing to an 
arbitrator, absolutely transfers dominion.” On the other hand, Vattcl 
rcc >gniscd adverse possession as giving title if the owner had neglected his right 
or been silent about it during a considerable number of years. Vattel still 
conscious of the difiiculty of this question asserted that prescription could be 
complete il neighbouring nations would come to an agreement on the subject 
by means of treaties. Op|>cidieim, however, tries to solve lhc difficulty of the 
period of time when he defines prescription “as the acquisition of sovereignty 
< ver a territory through continuous and undisturbed exercise of sovereignty 
over it during such a period as is necessary to create under the influence of 
historical development the general conviction that the present condition of 
things is in conformity with international order.** 1 


I. Oppenheim . International l.a.v, Vol I. 8th Ed., p. 576. 
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1 1877) 2 App. Cas. 394. 
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produced by operation of nature as by the drying up of a river or ihc recession 
ol the sea. 

Accretion also takes place bv alluvion, which means an accession ol land 
washed upon on the river bank or o » the seashore by the waters. Accretion 
may also take the form of a delta, which is a triangular island built up at the 
mouth of a river 1 y the deposit of silt. It may also take liic form <»l an island 
built up in the bed of a river. The addition in each ease becomes the property 
ol the owner of the mainland. 


The case o! the Anna 1 is important in this connection. I hc Spanish vessel 
die Anna had been captured by a British privateer near the mouth ol ihc Mis¬ 
sissippi within three miles of the mud islands I clonging to the U. S. A. The 
United Stales contended that the capture was invalid, as it had I ecu made 
within her territorial waters. Lord to well accepted the American contention 
and observed : “If they (islands) do not belong to the United States of 
America, any other power might occupy them ; they might be embanked and 
fortified. What a thorn this would be in the side of America ! It is physically 

possible at least that they mi (In be so occupied by huropcan nations.. 

i he possibility of such a consequence is cum'll to expose the fallacy of any 
arguments that arc addtessed t» shew, that these islands are not to be consi¬ 
dered as part of the territory of \ineiica. Whether tliev are composed ol 
earth or solid rock, will not vary the i i.ghi of dominion, for the right ol 
dominion does not depend u|>ou the texture • •[ the soil.” f inally Lord Slowed 
concluded that the islands, formed by alluvial action, were 
appendages of the coast on which they l>ordcrcd and from which 
were funned. 

Cession. It is one ol the modes in vvlmli territories may 
(jniied. u is the itaiisfci ol title 10 a territory by one .Stale to another |,» 
ol a bilateral transaction. I lie , transfer of territory implies the transfer of 
sovereignty over a detinue area of territory. The term 'cession is wide 

.Ssion by the genual consult of the inhah- 
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hums ol the territory. It is not necessary tli.il me cession must be by the mli 
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Cession lakes place by means a treaty embodying the conditions under 
whnh the transit nabs place. Such treaty may be Voluntary, i. *., the result 
ol peaceable negotiations (sale, gilt or exchange) or may be made under com¬ 
pulsion, i. «., the outcome of war and is provided in the peace treaty or 
under threat ol violent consequences in case of 11011 -c miphautc. The 
cession may be made with or without compensation. Hie cession ol Venice 
by Austria to fiance during war with I’russia and Italy in IJI66 as a gift and 
us subsequent cession by frai.ee to Italy afford examples of voluntary cession. 
As an example ol voluntary cession by the general consent of the inhabitants 
ol the country may be given the instance of Dadra and .\agar llaveli which 
originally were 1 ortuguesc possessions but subsequently became independent 
»y the action ol the people of the territory and came to be known as f ree 
Uadra ami Nagar llaveli. 1 lie people of f ree Dadra and Aagar Haveli sub¬ 
sequently voluntarily j nued the Indian Union ami their territory was made 
the L.non territory ol Dadra and \agar llaveli under Bait II ol Schedule 1 
ol the Constitution ol India. 


I’oiiclichcry, Karaikal, Malle and Yanam in S mill India and Cliandci- 
*• U805) 5 C. Rob. 17:1. 

2- Edgar Sauiinui v. Sirikland. A I. R. 19>9 I*, t:. 39. H 
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nature in West Bengal are examples of territories which were acquired !>y 
cession by agreement between India and France. 

An example of compulsory cession is lurnished by the snatching away of 
Alsace-Lorraine by Germany from France in 1871. Sale of territory is also 
common, e. g ., sale of Alaskan territory by Russia to America in 1867 or sale 
of the Danish West Indies by Denmark to the United States in 1916. 

“ 1 he treaty of cession” , observes Oppcnhcim, “must be followed by 
actual tradition of the territory to the new owner-State, unless such territory 
is already occupied by the new owner, as in the case where the cession is the 
outcome of war and the ceded territory has been during such war in the mili¬ 
tary occupation ol the State to which it is now ceded. But the validity of the 
cession docs not depend upon tradition, the cession being completed by ratifi¬ 
cation ol the treaty of cession, and thus enabling the new owner to cede the 
acquired territory to a third State at once without taking actual possession of 
it. But of course the new owner-State cannot exercise its territorial supre¬ 
macy thereon until it has taken physical possession of the ceded territory.** 1 

Occupation ol territory in time of peace, with the concurrence of the 
sovereign, will constitute a presumptive evidence that it is the result of cession 
by treaty : “ Bolletta , Trumpey .* 

In L'Jgar Sammut v. Strickland* which was a case from Malta, their Lord- 
ships ol the Privy Council observed as follows : 

“ 1 he contention oi the respondent on this part of the case is founded on 
the proposition that the prerogative of the Crown to legislate by Ordcrs-in- 
Council and Letters Patent lor the Government of a possession (using the word 
in the widest sen s e, is restricted to cases where the possession was acquired 
eitlier by conquest or by cession, but the word ‘cession’ is employed by the 
respondent in this connection in a limited sense so as to exclude a voluntary 
cession by the general consent of the people. This involves the division of ceded 
territories into two classes, those acquired by an act of cession from some 
sovereign power and those ceded by the general consent or desire of the 
inlialitants. I heir Lordships must observe that thcic seems to be no authority 
in any case or recognised textbook on constitutional law for this dis inctioii. 
i he leading writers have always divided the possessions of ihc Crown outside 
the United Kingdom into those acquired by conquest, by cession and by 
settlement.” n 7 

I he cession ol a territory becomes elFcctive only on actual transfer ol 
sovereignty and not merely on an agreement to transfer. 4 

Under the Constitution of the United Slates, a distinction has been made 
by the Supreme Court of America between a territory being incorporated in the 
Union or becoming a part of the United Slates and such territory merely 
belonging to the United States. 4 Thus the island of Porto Rico became, by a 
treaty ol cession, territory appurtenant to the United Stales but not part ol the 
United States.® An alien people may not be incorporated in the United States 
by mere cession of territory without the express or implied approval of the 
Congress .' 

L Oppcnhcim : International Law, 8th El., Vol. I, i>. 55u. 

E.lw 171 2 B 1. L. C. 425. 

3. A. I. R. 1939 P. C. >9, 43. ., 

4. N. Masthan Saliib v. The Clnel ( on.iiiiss'omr. I oir’icheirv. A. 1. K. 1963 6.0. 0‘-' 
at 538 & 539). 

5. Balzac v. Porto Rico (i 922) b6 Law Ed. t>2/. 

6 Downc v. Bidwell. (19JI) 13.1 U.S. 244 

7. (1901 • 182 U. S. 244. 287. 
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Plebiscite.—Peace treaties in case of cession arc often followed l»y a 
plebiscite of the inhabitants. The Peace Treaties after the First World War 
adopted the method of plebiscite in certain cases. President Wilson approving 
of the idea of a plebiscite in connection wish a number of territorial problems 
following the First World War observed before the United States Senate: “And 
there is a deeper thing involved than even equality of right among organized 
nations. No peace can last, or ought to last which docs not recognize and 
accept the principle that governments derive all their just powers from the 
consent of the governed, and that no right anywhere exists to hand peoples 
about from sovereignty as if they were property.” 1 The Constitution of France 
(1946) also envisages plebiscite in case of addition of any leriitory. A cession 
may be made dependent on the fulfilment of a suspensive condition, i. 
plebiscite confirming the cession. But, as Op|>enhcim ol ser\cs, it is doubtful 
whether the Law of Nations will ever make* it a condition of every cession that 
it must he ratified by a plebiscite. 


International Legal Aspects of Kashmir Problem.— Jainmu and 
Kashmir, the northernmost State ol India, l>orders , the U. S. S. R., Sinkian ' 
and Tibet in the north and north-cast and Pakistan on the west and south-west! 
With the passing of the Independence Act, 1947, by the British Parliament 
translat ing power to Indian hands, the ruler of Kashmir was at liberty to 
choose the future constitutional status of the iStalc. 

The strong economic pressure resorted to by Pakistan in the beginning 
ater assumed the form of a full-scale blockade against Kashmir. In Septc.n- 
)C' IJ 47 , there was concentration of tribesmen at the North-West Frontier 
i row nee, who, along with Western Punjab Muslims, trekked into the villa-cs 
on the border ol Kashmir and committed loot, arson and murder. fh< 
uuders were highly organised and soon they occupied a large portion of 
K.islmui te.ntory in the Pooncli area a ml threatened the occupation of 
Srmaga-, the summer capital ol Kashmir Government, as a first stint,, 
overrunning the whole State. 5 P lo 

’J‘ l VV al, ^ r ^ ii ; >f ^Uinit appealed to the Government of India for 
millla«> aid. India had no jurisdiction to intervene in the internal affairs of 
the Kashmii State without its accession to India To , • 

dilhculty, on the 26th October, 1947, the Maharaia offered , mc , l * ,,s 
State of Kashmir to India and sent the instrument of accession f° r ™ <:<1 , C ' C 
by the Government of India. The Indian Ind^cndc^c Wc, 
prvoide .lor the consultation of the wishes of thco^.nlr , 4 dulnm 

irfordcr to dctcrmiS tfc qtTcstioil of accr V£?T £ 

Mich India was free to accept the offer of theTl’Lraiaof K ^ - 

the State to India as final. On the 27th October 1947 . K '\ sh,n,r acceding 
accession ol Kashmir by Which Kashmir became an ’ Lie" r^l accc P l ® d V ,c 
lha for political rathe, than constitutional r« s V? d ,M ? nl W'*' 
the accession should he subject to a plebiscite a*f the n . 1 U 1 * UC l ° r 1 c f i l ‘ ml 

the restoration of normal conditions tobcheldafter 

Minister observed that India could not linaliJ • Indian 1 rime 

crisis and without the fullest opp ,rtunitv lX/ dlcn g , ,nu,Ilc “ l u |. 
Kashmir to express their wish. It is, however to V i . , llc , . >C ° pl f ol 

declaration by the Prime Minsiter of India f, 1 ‘T " C aboVC 

»»r^ ,h s,s ssnas 

c » r etc.reu the dispute to the .Security 
I. 0„...rc,>i.,.al Record. VoL 54, p. 174Z (j, nuaty 22. 1917) 
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Council and asked the Security Council to call upon the Government of 
Pakistan to stop giving such assistance by preventing their personnel, both 
military and civil, from participating in or assisting the invasion of the 
Jammu and Kashmir State and deny to the invaders access to and use of its 
territory for operations against Kashmir. Pakistan refuted the allegations 
made bv India and made countercharges. 


In April 1948, the Security Council appointed a Commission for the 
restoration of peace and order by the withdrawal of tribesmen and Pakistan 
nationals that had entered the State for lighting. The Commission held 
numerous consultations with the two Governments and adopted a resolution 
on August 13, 1948, consisting of cease-lire and truce agreement. The 
cease-fire order was accepted by both the Governments and it became effective 
from the midnight of January 1, 1949. As a .result of the ccasc-lirc order in 
Kashmir, the Commission proceeded further and passed another resolution 
on January 5, 1949, signifying the acceptance by the Governments of India 

and Pakistan of the various principles as being supplementary to the Com¬ 
mission’s resolution of the 13th August, 1948. It provided for the determi¬ 
nation of the question of accession of the State of Jammu and Kashmir to 
India oi Pakistan to be decided through the democratic method of a free 
and impartial plebiscite. In accordance with the resolution of January 3, 
1919, Admiral Chester Xiinitz of the U. S. Navy was chosen by the Secretary- 
Gcucralof the United Nations as Plebiscite Administrator, with the approval 
of India, Pakistan and Kashmir. Differences, however, arose subsequently 
inasmuch as Pakistan claimed the so-called A/ad Kashmir forces t<> he a pa' 1 
of the Pakistan Army and refused to liquidate those forces as well as her 
nationals lighting in any guise in Kashmir until the question of the reduction 
of India’s force was discussed with the United Nations Commission. This 
stand was clearly in \ iolation of the resolution of August 15, 1948, which 
had been accepted both by Pakistan and India. 


j N On the 30lh April, 1951, the Security Council appointed Dr. Prank 
{ Graham, President of the University of North Carolina, as U. N. represent*- 
Jve in Kashmir, with instructions to make best endeavours to obtain the 
reement of India and Pakistan to a plan for the demilitarisation oi the 
^ ate of Jam mu and Kashmir according to the principles contained indie 
two U. Nr G. I. P. resolutions. Dr. Graham submitted three reports to die 
.Security Council and considerably narrowed the problem down to 
appeared to be the prerequisite for an agreement on a plan of demililaris*- 
* £ tion, namely agreement on the number and character of forces to remain 
f f each side of the cease-fire line ai the end of demilitarisation. 

U 



V 


* 
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Dr. Graham in his report presented to the Security Council on Octnbci 
10, 1952, icportcd bis failure to bring about agreement between India and 
Pakistan on the method of demilitarising Kashmir before holding a plebiscite 
to decide whether Kashmir should accede to India or Pakistan. 


the Kashmir Constituent Assembly finally decided t" 
nion. 


i \ In February 

i S' Jiecedc to the lud 

^ On February 21, 1957, the Security Council requested its President* 

> £ /'the representative of Sweden, to examine with the Governments of India <‘ m 
^Pakistan any proposals which, in his opinion, were likely to contribute towarc 


the settlement «»f the dispute. 


. In his report Mr. Gunnar Jarrin* 

r 


of Sweden, who was the President i>f 
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the Security Council lor the month of February 1957, observed that in 
dealing with the problem, he could not fail to take note of the concern 
expressed in connection with the changing political, economic and stratcuc 
factors surrounding the whole of the Kashmir question, together with the 
chaniinu pauern of power relations in West and South Asia He urther 
expressed that the Council would, furthermore, be aware ol the fact that the 
implementation of international agreements of an ad hoe c »aracte.-, which 
had not been achieved fairly speedily, might become 

difficult because the situation with which they were to cope had tended to 
change. 

\i r larrin , in his report laid emphasis, in essence, on the fact that a 
plebiscite now would raise new dilhcul.ies and that there as substance .n 
India’s contention that the context of Kashm.r question had bee.. changed 
bv Pakistan’s adherence to military ,-acts and th- opposition ol the Kashmir 
people to^ho idea of a plebiscite on account ol the rapul progress already 

made in Kashmir. 

On the 2nd December, l'Ji7, the Security Council adopted a resolution 
bv which it requested the U. N. representative tor India and 1 akistan to 
make'recommendations to the parties lor further appropriate actum with a 
maKc ice) n toward the implementation of the resolutions ol the 

and l’akists.. August 13. 1.4.’, am, January 

r>, 1949, ami toward a pcacclul sciilcm* m. 


Dr. Frank Graham, who visited the sub-coni incut in February 19o8 with 
a view to securing peaceful ways of settling Kashmir quest ion and imple- ^ 
mentation of the earlier resolutions «>t the .Security Council, viz .,of August ^ 
13 , 1948, and January 5, fould not, however, succeed in Ins mission.^ * 

State of Jammu anti Kashmir part of India. — It is said that a&r^^ 
August 15, 1947, the State of Jammu and K^hmir hrramr.an in.bnr.ul 


__ _ - ,. Kashmir became an independent^) 

State and its negotiations about the accession ol the State to India assumed^*. * 

tiic character of an international treaty between two sovereign Slates, bven < ; y 
as'Uining that position to be correct, the principles of International Law „ < 
governing treaties will apply tpT the Instrument of Accession. International 
Law is explicit that the contracting parties cannot revoke the treaty obligation 
unilaterally unless it becomes obsolete owin ; to force majeure and imp ssibility 
of pcrlormancc or due to vital change ol the circumstances. 


It might lx*, recalled that on the eve of the transfer of power to India 
and Pakistan, Lord Mountbatten made the Indian States practically indepen¬ 
dent, remarking : “My scheme leaves you with all the practical independence 
that you can possibly use and makes you free of those suljecls which you 
cannot possibly manage on your own.” All States had acceded excepting 
three viz., Junagadh, Hyderabad and Kashmir, which did not accede either 
to Pakistan or India on account of the encou.agement received from the 

• * * * . ’ ’ idia 


to 
he 

raxisian oovcrnmciu men mu n»<« mipimsuc geographical compulsions and 
a lice plebiscite—arguments which are now being pressed into service by- 
Pakistan in the case of Kashmir. As a matter of fact on the 7th of October 
an official announcement asserted that Junagadh and other States had 
acceded to Pakistan voluntarily and Irccly and that the Pakistan Government 
would not recognise anybody's right to interfere with the tree exercise ot 
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their choice. It will thus appear that in the case ofjunagadh Pakistan 

and consideiid 0 ^^ * 1< m iP ri * l ciples of geographical contiguity and plebiscite, 
and con^deied the will of the ruler enough justification for agreeing to 

! cccdcTo eiZ f‘ r . ° P r i0n th ° rulcr of a S,a,e had an absolute ri^ht in 
accede to either of the dominions. h 

mir r‘ f r CCe5 f," n by u ' hich ,hc s,atc °r Jammu and Kash- 

vnlumarv allf,™ c ? dlan Un .“. m ,n rcs P Cct of 'he three subjects was 
rSiSt I"?* “ V™* Umc whcn thc freedom of the State 
Cllh r ! lh . at condition W in llot invalidate, or detract from the 

mf IkV!', P t rffCtly ' a r W ul “ d va bd act. The Union Government did 
.'t a '/ad vantage of the distress of thc State of Jammu and Kashmir. 

* d i, d ' Id C Crcd , m '° a sla, . ,ds,i " agreement with thc State of Pakistan, 
Sal'll^ no jurisdiction to mtervcnc in thc internal affairs of Kashmir 

kndonh, 5 10 ,he f urn >er. There was no coercion of any 

the Indian' Pd • Kashm,r ,he P arl "f India. On thc other hand, 
Du l l Minister went a step further by volunteering that India 

du rcs orl i r ’" , ’ f 1 Kad \'. n . ,r object to a plebiscite of the people after 
! Conditions in the State. In these circumstances, 

the Instrument^, ? a S * WaS co,n P lc,c *" law and in fact on thc date when 
eva V of ,1 1 Acce “ 10 ? was ' xccu, ed. In the words oi Johnson : “The 

been "hoist l ,uT" bey °," d d ! ,,,bl - °l> ‘his particular issue Jitmah has 
ak" h s S a, d " Wn peU :. rd ’ as was be who chose over Junagadh to 
take I stand .... the overruling valtdity of the.ruler’s personal decision.”! 

K rshino'ir^r WaS furlhcr strengthened when thc State of Jammu and 
acccDled tte oin f-^“ n r‘ VC , S ,he ^'''^'tuen, Assembly of India and 
Indif . l fr ° f , Indla - As observed by thc Prime Minister of 

avvieUm in k ‘S" 8 r . cme,nbcr m tl.is connection was that Pakistan is thc 
rimi inTi.'^^ 'k 1 ", 1 S,C c " m "'' ucd aggression and still continued aggres- 
resolutioiwif the 11 te T ,,ory - As regards plebiscite, thc first major 

must withdraw r, • ^ unlm,ss,on on Kashmir said that Pakistan armies 
« ! m ' C leri,t0ry of a '"l Kashmir. I hat was not 

everv , a t-' in carrying „ u t that international obligation, and 
every other obligation lollowcd from that. 

terriim v , "* 8 * “? d *“* b i u ga‘I°a.-Conquest is thc acquisition of the 
hat mlr r n V , , hrough ,n,l,tary force in 'bnc of war. Oppcnhcim says 

lnvin^ ilrm^ T,‘ C M- I °? S , " 0t constitutc “lie unless thc conqueror, after 

s . m y established his conquest, annexes the territory. Such enemy 

eodb, r CCaS . CS CX,St and ,hc war is brought loan end. And to such 
not rnn° , • ' C tCr ‘r s su bjugation. Thus according to him subjugation and 
there?,?,i ~ ,S a m " d ? of I acqu ^" , « territory. Conquered enemy territory, 
in r'.lf der t ,e s wereigniy „f the enemy—although actually 

n possess.on of the conqueror-till thl „ ugh annexation it comes under the 

i. t . l,e . c ""H ueror - Annexation thus turns thc conquest into 
1 I 1 ’ 1 ^corporation of territory without thc consent **1 the 

rh | C a,mcxali ?" of Korca by >P*n in 1910 or «.f Abyssinia 
> Italy m 1 J36 furnishes examples of this form ol acquisition of territory. 

trrriinrv Urnml?, a l )|)cai t . hat the legal title by conquest arises when the 
therllri c? ? CCUpicd a,,d P»»rolled by the military conqueror 
or wIkmi " ^ Sl ^ tC an, ! cxcs bV fits declaration thc conquered territoiy, 

1 John*on : Mission w,|h Mounibait cn . p. 225 
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According to Lord Wright, “a territory changed in national character 
and acquired that of the conqueror if there were effective subjugation and 
firm possession with the intention of keeping the conquests, even though, in 
the event, the dominion of the conqueror was temporary and even though there 
was not either formal annexation or cession.” 

The Permanent Court of International Justice noticed the effect ol 
conquest in the Eastern Greenland case 1 when it observed : “Conquest only 
operates as a cause of loss of sovereignty when there is war between two 
States and by reason of the defeat of one of them sovereignty over territory 
passes from the loser to the victorious State.” 

Title by Conquest under the Charter.— Prior to the establishment of 
the League of Nations or the United Nations and the General Treaty lor the 
Renunciation of War, the right to make war was inherent in a State and title 
by conquest was perfectly legal. The position has since then changed. 
Article 2 of the Charter places an obligation upon all members to rafrain in 
their international relations from the threat or use of force against the 
territorial integrity «*r political independent* of any State. The title to 
conquest, therefore, is illegal when the conquering State is hound by the 
Charter of the United Nations or the Genet a r .Treaty for the Renunciation 
of War. It is legal only when resort to war in a particular case is lawful. 

Liberation of Goa.—As an example of ac quisition by conquest may he 
cited the acquisition of Goa, Daman and l)iu, which have now been formed 
into a Union territory of India under Part II of Schedule 1. 

Goa, Daman and Din, the Portuguese-held territories in India with a 
population of a little more than 6 lacs of people and having an area of 153 H 
sq. miles, had been under Portuguese rule for about four and a half centuries 
• ill their redemption in the middle ol December 1961. Portugal was the 
lirst of three great Luropcan powers to capture a part of the Indian territory 
to carve out a tiny Indian empire and the last to leave the Indian shores. 
I he l'lnglish rulers came in 1601 and left in August 1917 ; the Fiench whose 
arrival in India synchronised with the coming of Lnglishmcn left the last of 
their enclaves in 1055 : ai.d with the fleeing away of the Portuguese the last 
vestige of colonialism in India disappeared. 

It is an established principle of International Law that when a territory 
which had been occupied and a population which had been controlled by an 
enemy comes again into the power of its own slate or when a state under 
subjugation throws ofl its yoke or is freed from foreign domination, the occupy¬ 
ing country loses its control and the legal status of things existing prior to 
the hostile occuption i S reestablished. The Portuguese territories in India 
having been conquered back by th: parent State, India, her title is 
r.ow complete by annexation. I'lic right of conquest to these territories and 
subjugation was approved by the Permanent Court of International Justice in 
the hasteni Greenland case. 1 

India’s action in annexing Goa was not an action against a foreign state 
tm territorial aggrandisement, prohibited by the Charter of the United Nations. 
She had not invaded Portugal, as neither the land nor the building of Goa 
was Portuguese by any stretch of imagination. India’s action was to liberate 
its own territory. Goa, Daman and Diu being colonial territories had no 
raison d etre for a single day after the Indian Union took its place in the 

I. 1195?) A/B 53, 



214 


MODE' OF ACQUIRING AND LOSING STATE TERRITORY 

international community <if States as a sovereign and free State. Portugal’s 
sovereignty on the tenitory of India was itself based cm conquest and 
unabashed exhibition of force, employed against Indians who wanted to be 
hospitable to the emissaries who had initially come to India as traders. 

The provisions of the Charier loudly proclaim it to be the duty of all 
those members of the United Nations who are governing non-self-governing 
territories to develop self-government in those territories. The United 
Nations General Assembly has from time to time passed resolutions calling 
upon the colonial powers to take action without further delay to implement 
the declaration of independence for colonial people and countries, These 
resolutions have fallen on deaf cars. The reason is obvious that they do not 
wish t«» withdraw themselves from their colonies. For example, Great Britain 
even the most liberal colonial power having an interest in Gibraltar, Aden 
and Hongkong, will not be prepared to vacate or eschew colonialism, in spite 
of her being a party to the resolutions of the United Nations General Assembly 
on the subject. In this slate of affairs India was perfectly justified in 
using the minimum force with a view to regaining her own territory and 
protecting her independence and sovereignty. 

Lastly, the action of India in liquidating Portuguese imperialism cannot* 
be termed aggression under the International Law. Aggression has been charact 
crised by the International Law Commission as an offence against the peace 
and security of mankind and unbraces any act of aggression, including the 
employment by the authorities of a state of armed force against another state 
for any purpose other than national or collective self-defence. Flic aggressor 
nation was Portugal which was occupying the Indian territory by force. India 
used the minimum force for Iter own national security and self-defence which 
had been threatened by the occupation o| Indian territory by Portugal, a 
country which has military alliances with other countries. “The forcible expul¬ 
sion from the soil of a pocket of colonialism which was established by force is 
not an aggression. Portuguese imperialism was the original aggressor against 
the people <>f India and the rights of an aggressor in occupation of another’s 
soil cannot he higher than that of a trespasser in municipal law. Conquest 
and adverse possession confer no right to rule human souls who do not wish 
to be ruled by a conqueror sitting 5000 miles away. If it did, three-fourths 
of the human race would still be the slaves of the remaining one-fourth. 
Unfortunately, international Jaw as developed by the jurists of the N. A. T. 0. 
powers provided no remedy for the peaceful ejectment of a colonial trespasser. 
In such circumstances, the victim of trespass or aggression had the right to 
restore the status quo before tlic act of trespass. India had invited the trespasser 
to quit peacefully before ejecting him.” 1 In short, India’s liberation of a 
portion of Indian territory from Portuguese rule can never be termed aggres¬ 
sion. She cannot be guilty of aggression against herself. 

Original and Derivative Methods 

It will appeal fr« in a review of tHe above, that of the five common modes 
of acquiring territory cession is a derivative mode of acquisition of territory, 
while occupation, presetipiion, accretion and conquest arc original modes ol 
acquiring territtrv. According to Schwarzenbcrger, conquest forms a hybrid 
between the two forms of acquisition of territory, oiz original and derivative 
and, apart from exceptional cases, is not a title to territory, unless followed 
by cession. 2 

Occupation as a mode of acquisition of territory differs from conquest 
inasmuch as in the latter the territory belonged to another State, while in the 

1. Extract from the observation* of the Hon. Mr. Justice S. S. Diiavan. 

2. Schwar/.cnbrgrcr .* A Manu.il of lntrrnational Law. p. 49 
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former sovereignly is established over such territory .is is at the lime not 
under the sovereignly of another Slate or that which is res tiullius. 

Occupation differs from cession, inasmuch as through the laitcr the 
acquiring State receives sovereignly over the territory Concerned Iroin ilie 
former owner-Siatc by means of a treaty, while in the former sovereignty is 

established over a territory which is res ruiilius. Cession is as such a derivative 
mode of acquisition, while occupation is an "liginal mode of acquiring 
territory. 

And, lastly, the distinction between cession and conquest may also be 
noted. When a military force occupies a State territory by conquest, which is 
confirmed by a treaty of j>cace at the end «»t the war, die legal title to the 
territory arises from cession and not conquest. 

0. Adjudication or Award. —Slaikc mentions an additional mode of 
acquisition of territorial sovereignty, namely adjudication 01 award by a con¬ 
ference of Slates. This occurs where a conference of the victorious powers at 
the end of a war assigns territory to a particula State in view ot a general 
peace settlement. I he territorial redistribution of Kumpc at the Versailles 
Peace Conference, 1919, is an instance in point. 

7. Leases. _There is yet another method of acquiring territory. It is by 

means of leases. The leasing by China in l»9» of Kiaochow to (Germany, 
Wei-Ha'-Wei and the land opposite the island of Hong Kong to (ircat Britain, 
Kuang Chou Wan to France and Port Arthur to Russia for 25 years, and the 
leasing of the Panama Canal Zone by the Republic of Panama in 1903 to 
U. S.A. in perpetuitv afford examples of acquisition of territory by this inode. 
Another example of lease irfirmishcd by an agreement between (heat Britain 
and the United States, whereby the former on March 27, 1941, leased to the 
latter, in exchange for the transfer of certain American destroyers, a number of 
naval and airbases in the Caribbean Sea and adjacent waters,, w*., Newfound¬ 
land, Bermuda, Jamaica, St. Lucia, Antigua, Trinidad and,British Guiana, fir 
a period of 99 years. 

In case of lease the terms ol the treaty determine the amount and nature 
of authority that can be exercised by the less c over the leased territory. But 
usually the sovereignty of the lessor State, although resting legally with the 
lessor State, is more nominal than real. 

Spheres of Influende. —Analogous to acquisition of territory by the 
different modes discussed above there is a minor right over a territory due to 
‘sphere of influence* introduced by colonial protectorates. According to Pill 
Gobbet, it indicates a region generally inhabited by races of inferior civilisa¬ 
tion, over which a State seeks, by compact with some other Stale or Stales that 
might otherwise compete with it, to secure to itself an exclusive right of 
making future acquisitions of territory anil generally, also, the direction and 
control of the native inhabitants. According to Bricrly “the very purpose of 
this device was that its incidents should l»e vague and it means n » more than 
that a State, without establishing its jurisdiction or undertaking any responsi¬ 
bility for securing good government, signifies that it regards certain territory 
as closed to the ambitions of any other power, probably because it intends 
some day to convert it into a colony or protectorate, or because it regards it as 
strategically necessary to the security or part of its existing dominions.” 1 This 

1. Uricrly : Hie Law of Nations, 5th Ed., p. 159 
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arrangement neither confers any territorial rights nor imposes any responsi¬ 
bility on the State in whose favour it is created in relation to non-contracting 
States. The arrangement is a political act and has no legal significance. It 
also docs not comer any prescriptive right. 

Loss of State Territory. —The five common modes of acquiring territory 
also correspond to those of losing it. Territorial sovereignty may, therefore, 
b\lo?t by dereliction (which corresponds to occupation as a inode of acquisi- 
ti«»iv), prescription, operations of nature (which correspond to accretion as a 
mode of acquisition), cession and conquest. To these live inodes of loss ol 
State territory may be added a sixth method, oil revolt. 

Cession. —On the acquisitive side cession is the transfer of sovereignty 
over the territory of a State by iis owner to another State. What the acquiring 
Stale thus gains is a loss to the ceding State. 


Operations of Nature. —This method Corresponds to accretion as a 
mode of acquiring the territory. As in the case of accretion, the territory of 
State may be diminished or lost by natural actions. An island near a shore 
may disappear by volcanic actions or a piece of land attached to a State may 
he detached by the current of a river and annexed to another riparian State. 

I hose operations of nature result in loss of territory to a State. 

Subjugation and Prescription. —A Slate may lose territory by it* an¬ 
nexation by a victorious State with the intention of incorporating it into its 
own territory. In the same way undisturlxsd possession of the territory of one 
State by another during a certain period of time causes its loss to the former. 
According to Kclscn these two modes of acquisition of territory arc in violation 


l In'ernational Law. 


Dereliction. —h corresponds to occupation on the acquisitive side. It 
1 1 ecs a territory from the sovereignty of the present owner-Statc and is 
completed by abandoning the territory by the owner-Staie with an intention ol 
withdrawing liom it or relinquishing sovereignty over it. Dereliction to be 
Complete must comprise the actual abandonment of a territory and the 
intention ol giving up sovereignty. 

Revolt. —Revolt followed by secession of a part of the territory of the 
owner-Statc is a inode of losing territory. The examples of secession ol territory 
by means ot revolt arc to be found in Netherlands breaking oil from Spain in 
10 /J, L . b. A. front Cheat Britain in 1776, Brazil from Portugal in 11522 and 
Belgium Ii'o 111 .Netherlands in 1630. 


* C < l ucsl,on at w hat time a loss of territory through revolt is perfected is 
oillicull to answer. Recognition of the territory acquired by a belligerent or 
insurgent is one of the ways which puts the stamp of the loss of the territory 



recognized by several States but not by 
even by a majority of States, afforded an example of the uncertainty that 
prevailed even in case of recognition by a few States. But it has to be 
remembered that belligerency or loss of territory through revolt is a question 
ol tact and is noi largely dependent upon the will of the recognizing State, 
lhus the Red Chinese Government, even when not a member of the United 
NaUom, constituted the de facto Government of a preponderatingly large part of 
China and the Nationalist Chinese Government led by Chiang Kai-shek, 
though then a member ol the United Nations, was not the real Government of 
China 
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CHAPTER XVII 

JURISDICTION 

A State has jurisdiction over all persons and things within its 
Such persons may le natural Torn subjects, naturalised subjects or 
aliens. With regard to things they include all property under the 
the State. Its jurisdiction also extends over its own ship in its territorial 
waters and ports and over all acts committed on them. It has also jurisdiction 
v>\cr its harbours and tciritorial waters. Its jurisdiction with regard to these 
persons and things is exclusive and al solute within its territorial supremacy. 

With regard to its territorial waters, as |x»inte«l out in an earlier chapter, 
.slops of foreign States have a right nl inn* cent passage. 1 he littoral power has 
no doubt absolute jurisdiction with regard to revenue, fishery, police powers or 
sanitation rights in such territorial waters. 

’I lie Hague Codification Conference (1930. laid down rules lor the 
exercise ot civil and criminal jurisdiction b\ tin coastal State. Aiticlcs V, and 
'J pn.wdcd that a foreign vessel was granted immunity in the territorial waters 
ol a r iaic »" respect of crimes o vn mined ly pci sons on board the vessel. But 
the immunity did not extend if the c< nsequences of the crime extended 
beyonu the vessel, it the ciiine c« n milled was so se.i, u > that it affecud the 
peace and ordci of the coastal Mate .r it the captain of the ship or the consul 
which the vessel I rh.ngcd asked b r the assistance of the lotal 
coastal Stale was also puvcnlcd from arresting oi divertim ;t 


of the country i« 
authorities. A 


lorcig.. vessel passing through tlu iviriu.rial sea for die purpose ..f civil 
jiirisiliction in lelaumi to a person mi I oard die vessel. 

J? r, “ d ‘ Ction ° n th M ° pvn Sea.—Accoiding m Higgins and Columbus, 
li e Ingh seas arc generally dcsc.il e.d as so much of the 
* l ln,c running parallel with the shore and 
Oppencim desci ' 


some 


ocean as is exterior t«» 

„ . r'!||' dcie, | il ' C5 ,hc "l' c " Ma ' Of llic high seas, as die cohclciii'l’l.dv'.'.f"'alt 
“...°.i C . r ! ,C «*""» *!« with,he exception of maritime 
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able inniKt«niKm nl ■ ■■ i• 1 .i :—? t 


is an 


ippropria- 
and therefore common to all 


incapaf.lc of c«-n tin uous occupation and unsusceptible of "permanent a j 
t. m and also because the use ••» it is inexhaustible and therefore conum 

ot navigation is a fact recognized by all civilised 


Tin: liberty 


mankind, 
stales. 

“ I he ocean’', observes Burgh,* “i s common 
• •I cmmm ice and as a means ol intercourse 
All property is grounded 
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to all nations for purposes 
amongst mankind.” According to 
upon occupation which requires that 


movable shall lie si'ivr*#! i • - \ "pupation winch rcctui.es that 

therefore c inn*-t hl^eri* ant ,,n,n ° va ^ c dungs shall be enclosed ; whatever 
of ;„ pcr.v' Th k " r CUC }'T d is i'»M|xiblc of being made a subject 
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exhausted by promiscuous use and that appropriation consequently is the 
condition of their utility to human beings But this is not the case with the 
sea ; it can be exhausted neither by navigation nor by fishing, that is to say, 
in neither ot the two ways in which it can be used.” 1 The above principle 
received recognition in the case o f Le Lotus 2 3 when Lord Stowell summed up the 
rule : “All nations have an equal right to the unappropriated parts of the 
ocean for their navigation.” The rule was followed by Story, J. in the Marianna 
Horn* when he said : ‘-Upon the ocean, in time of peace, all possess an entire 
equality. It is the common highway of all, appropriated to the use of all, and 
no one can vindicate to himself a superior or exclusive prerogative there.” 

A State can, however, exorcise jurisdiction on the high seas in the follow¬ 
ing matters : 

1. In respect of its vessels and the things and persons thereon. 

2. In respect ol piratical acts. 

8. In respect of a foreign vessel wrongfully Hying its Hag. 

4. In respect of the right of visitation and search of neutral merchant¬ 
men by a belligerent to ascertain if they arc attempting to break blockade or 
are carrying contraband or rendering unneutral services to the enemy. 

5. In respect of the right of‘hot pursuit’ on the open seas in peace time 
when foreign vessels after having committed sonic breach of the local law 
within its territorial waters escape to the open sea, provided thev arc chased 
immediately. 

Legal conceptions on the freedom of the high seas.—There arc two 
different views with regard to the legal conceptions on the freedom of the high 
seas. I lie first is that the high sea is a thing belonging to nobody, i-c., it is 
res nullius on the ground that sovereignty is conspicuous by its absence on the 
high seas. I he second is that high sea is a tiling belonging to everybody, i.e., 
| l is res communis on the ground that the sea is a necessary instrument t«» 
international navigation and trade and as such common to all. Both the views 
arc not free from comment. Fauehillc observes that if it be admitted that the 
sea is res nullius, this in Roman Law signified that the thing, though unowned, 
was capable of ownership, which is not the case with the high seas. On the 
other hand, if the sea be regarded as a res communis, this means that all the 
•Stales arc owners in common, it being the property of the collectivity "I 
States. But community of ownership, he observes, means the possibility 0 * 
partition and so of separate ownership. Fauehillc, therefore, concluded that 
the right view is that the usage of the s<a remains eternally open to all the 
nations. Wiggins and Co Ion d < s share this view when they observe that the 
legal position ol the high sea is 1 asctl on the conception that it is common and 
open to all nations. 4 

The Institute of Intcinational Law son med tip the principle of the free¬ 
dom of the sea as implying the following consequences : (i) freedom of 
navigation on the high seas, subject to the exclusive control in the absence of 
a convention to the contrary, of the State whose Hag is carried by the vessel ; 
(ii) freedom of fisheries on the high seas, subject to the same control ; 


1. Grotius : Marr lib:ium. 

2. 2 Do.h 240,24 b 

3. I U6)Whr im. 1,41. 

4 ntcrnaiional L.iw of tho ">*.«, i». 51 
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(iii) freedom to lay submarine cables on the high seas ; and (iv) freedom of 
aerial circulation over the high seas. 1 


Public Ships. —Public ships in foreign ports are exempt from the local 
jurisdiction, though they are subject to local regulations of the p<»rt. A ship 
bearing the national Hag of the Mate is for purposes of jurisdiction regarded as 
the Uniting territory of that State, whether the ship is on the high seas or 
within foreign territorial waters. This topic has been discussed in detail in a 
subsequent chapter.* 

National Vessels. —Generally speaking, it belongs to every sovereign to 
decide to whom he will accord the right to lly his flag and to prescribe the 
rules governing such grants : Muscat Dhow* Case [(190 r >), Tribunal of the Perma¬ 
nent Court of Arbitration of the Hague). Every vessel which is documented, 
owned, or controlled in the United States, and every vessel of foreign registry 
which is, directly or indirectly, substantially owned or controlled by any 
citizen of, or corporation incorporated, owned or controlled i ., the United 
States, shall, for the purposes of the Anti-Smuggling Act of 1933, be deemed a 
vessel of the United States. 

In Public Procurator v. Ho Ch'ih-Vung , I \ r u-chi-nien, 3 the District Court of 
Taipei, Taiwan, sentenced the defendant, a seaman serving on the S. S. 
Hsiang-yun , a vessel operated by the China Navigation Co., Ltd., for having left 
the vessel without permission at Baltimore. On the question of jurisdiction 
the Court observed : “Since an offence committed on board a vessel of the 
Republic of China • utside the territory of die Republic of China shall be 
considered an offence committed within the territory ol the Republic of China 
die defendant's commission of an offence abroad shall be punished in accor¬ 
dance with the law of the Republic of China." 


Piracy. —A State has jurisdiction over all pirates seized by its vessels. 
Piracy is an act of robbery on the seas or an armed violence at sc.. which is 
not a lawful act of war. Such acts are not authorized by any sovereign State. 
It is a crime in International Law as it is an offence against the whole |>odv 
ol civilized States and is not directed against any particular State. 

Fisheries in the Open Sea.— On account of the freedom of the open sea 
it is clear that the fisheries thereon are open to vessels of all nations. Fish 
and marine mammals arc not “property" until caught and hence every State 
is empowered to legislate for the exercise of the right of fisheries by its vessels 
on the open sea. It is, however, recognised that unlimited fishing at all 
seasons might seriously deplete the seas • f fish. This has necessitated the. 
various Conventions (*.«., The North Seas Convention of 1882, Behring Sea 
Seal Fisheries Convention, 1911, Washington Convention for the Preservation 
of ‘Sockcyc’ Salmon and Whales, 1930, the Protocol on the International 
Regulation of Whaling, (1944) for the regulation of fisheries. 


In the case of maritime belt, however, the littoral Stale has full liberty 
i«. reserve the fisheries to its own subjects. 

Bed of the Sea.— It has Ijccu held in successive cases by British Coin is 
1,141 ,,lc Crown is the owner of the l>cd of the sea. It was observed by Parker, J 


I. Lausanne Conference, 1927. 

"Juris.action over Public and Private Verrels.” 

5. [1968] it/.'i No. 8672 ; \ug. 22, 1968 : C/i. Tlie American Journal ol fnleru .tional 
l aw. noI. 64(1970 , ,,.708. 
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in Lord Fiuhordinge v. Purcell' that clearly the bed of the sea, at any rate for 
some distance below low-water mark, and the beds of tidal navigable rivers 
are prwvi facie vested in the Crown, and there scorns no good reason why the 

ownership thereof by the Crown shouhl not also, subject to the rights of the 
public, be a beneficial ownership. b 

... T l <) lh ® samc effect arc the observations of Lord Watson in Lord Advocate v 
Wemyx ■ I see no reason to doubt that by the law of Scotland the solum 
undei lying the waters ot the ocean, whether within the narrow seas or from 

v'",cdTn Ihc Grown.-’ °° a " d a ' S " ' he "' incrals lici > ea >h are 

On the basis of the aliovc two cases Lord Shaw observed in the case of 
Secretary ,.f Stales fur Iniha v. CMlikami Rama Rao* : “The Crown is the owner 
and the owner in property of islands arising in the sea within the territorial 
limits of the Indian Lmpire. It should be added with reference to the 
suggestion that the territory of the Crow,, ceases at low water-mark and that 
the right over what extends seawards beyond is merely of the nature of 
jurisdiction or the like, that there arc manifest dillicultics in seeing what are 

hndsdir!i"n S ^ P '"' ciplc - * l,ere is ,,oth 'n« to recommend a local 
juiisdiclion over a space of water lying above a rrs nullius". As to practical 

, l ,al ml ? lu bc produced by leaving islands emergent 
within tin. three-mile limit to bc seized be lirst comer is obvious.” 

Summing up his conclusions in his authoritative treatise, Sir Cecil 
Hurst observes : ‘So far as Great Britain at any rate is concerned the 
ownership of the bed of the sea within the three-mile limit is the survival of 
mmc extensive claims to the ownership of and sovereignty over the bed of 
111 . sea. 1 he claims have become restricted by the silent abandonment of 
he more extended claims. Consequently, where effective occupation has 
" ;S , “ ,lla “ d P'-rttons of the bed of ,l,c sea ou.side the ihree- 
mile limit those claims are valid and subsisting claims, entitled to recogni- 
turn by other Stales.” * 

‘‘The claim to the exclusive ownership «,f a portion of the bed of the 
sea and to the wealth which u produces in the form of pearl oysters, chanks, 
coral, sponges or other Jructus of the soil is not inconsistent with the universal 
light of navigation in the open sea or with the common right of the public to 
fish in the high seas .” 4 ' 

Subsoil under the Sea.—The old theory that since the high sea is the 
property of no state, therefore the l>cd ami the subsoil beneath the bed of the 
open sea cannot come under the sway of any State has now been discarded. 

1 he imodern practice with regard to the appropriation of the continental shell' 
admits that the sub-so, beneath the bed of the high seas can be occupied by 
the c " a ^ la ‘ s,alc t'» exploit its resources to construct mines or tunnels and the 
li c. Although no rules have so far been formulated which could be termed 
as law governing States, yei the practice of States regards the exploitation of 
the sub-soil beneath the sea-bed as perfectly justified in accordance with the 
r- of , thc ,nodcr n age. Thus the coal mines of Coinbcrland (in Great 
ISntani) by means of the process of underwater excavation have been extended 
to such a large extent that a portion of the subsoil beneath the bed of the 
high seas meets with the mines. Again France and Britain had long 

1. 0908) 2 Ch. 39,166. 

2. (1900) A C. 48, 66 

3. (1916) >9 Indian Reports. Madras Srr. 6i7. 

4. Sir Cecil J. B. Hursi : Tn.e,national law-The C..llrcted Papers, p. 61. 
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contemplated to construct a tunnel between the two States under the bed of 
the Knglish Channel and though the proposed project could not be accomplish¬ 
ed because of the lack of popular interest over the whole matter, no states 
have ever challangcd the legality of such a desire. 

According to Oppenheim, 1 the following five rules, which are not 
exhaustive, commend themselves with regard to this more limited aspect of the 
question. 

1 . 1 he subsoil beneath the l»ed of the open sea is no man’s land, and 
it can be acquired on the part of a littoral State through occupation, starling 
lront the subsoil beneath the bed »f the territorial maritime belt. 

2. This occupation takes place ipso facto by a tunnel or a mine being 
driven from the shore through the subsoil of the maritime belt into the 
sul soil of the open sea. 


3. 1 his occupation of the subsoil of the open sea can be. extended up 
to the boundary line of the subsoil of the territorial maritime belt of another 
State, for no State has an exclusive claim to occupy such part of the subsoil 
of the open sea as is adjacent to the subsoil of its territorial .maritime belt. 

4. An occupation of tin* subsoil beneath the bed of the open sea for a 
purpose which would endanger the freedom of the open sea is inadmissible. 


5. It is likewise inadmissible to make such arrangements in a part of 
the subsoil beneath the open sea which has previously been occupied for a 
legitimate purpose a> would indirectly endanger the freedom of the open sea. 


Atomic Tests over High Seas. — l'lic conducting of nuclear experi¬ 
ments over high seas is a clear violation *»l the International Law. Among 
the principles laid down by the International Law Commission one is thai 
high seas were open to all nations and no nation might validly purport to 
subject any part of them to its sovereignty. From this it follows that the 
right to exercise sovereignty on the open sea is denied by law whatever the 
period and whatever the area. When a nation engaged in nuclear experiments 
declares an area oi the open sea as prohibited area, it in effect reserves that 
area lot its own uses, appropriates it and exercises dominion over it. This 
is subjecting pari of the sea to its own sovereignty and such claims to 
sovereignty arc opposed to whole history and development of law during the 
past few centuries. h 


Peaceful uses of sea bed —On December 21, lybli, .lie United Nation! 
< icneial Assembly adopted a resolution .... reservation of sea-l.cd and ocean 
Hour lor peaceful purposes. It recognised that it is in the common interest 
’ nn, Hie exploration and exploitation of the resources of i lie 
sea-bed and the oceai.-lloor, and .be sub-soil thereof, should be conducted in 
such a manner as to avoid in In moment of the other interests and established 
n-lus ot nations with respect to the uses of the sea. 


A 


In l'jbo, the General Assembly declared that, until a., 
agency was established, no Stale shall exploit the resources ol ll 
ocean Moor beyond national jurisdiction. 


m international 
ic seabed ami 
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/ Imperial Jurisdiction over Nationals. —A State can exercise personal 
jurisdiction over its nationals for acts committed abroad when such nationals 
return again within the jurisdiction of the State. In Karl Russel's case 1 Earl 
Russel, a British peer, married in England and subsequently married in Nevada 
during the life-time of his first wife, after having obtained an order of divorce 
from the Courts of Nevada. He was indicted for bigamy and convicted. It 
was held there that the imperial jurisdiction was independent of place and 
depended on the national character of the person over whom it was exercised. 

Many States, however, claim jurisdiction over the acts of foreigners 
committed abroad when they enter their territory. Such jurisdiction is claimed 
only in respect of offences which endanger their security and affect their credit 
or nationals. 

Civil and Criminal Jurisdiction. —Stales also claim jurisdiction over 
foreign private vessels in respect of criminal acts as also in respect of 
municipal offences committed by them in their territorial waters but escaping 
to the high seas. C ivil jurisdiction extends to obeying the harbour regulations 
and quarantine rules. If any private vessel is driven by distress of weather or 
vis major , i.e., by an act of Cod, the 1* cal law of the port is also not applied to 
it. But the ship must not violate any law of the coastal State. 

Merchant vessels in foreign ports have also no immunity from a civil suit 
in rem brought by a citizen of the foreign State and the ofliccrs and crew of the 
vessel are also not immune from a civil suit in personam or from criminal 
prosecution by the foreign Government for contravening the State laws. The 
American courts claim jurisdiction in respect of foreign merchant vessels if the 
offence is a serious one. 

In the case of Creole 1 the American vessel was carrying slaves to New 
Orleans. As there was a mutiny on board the ship many crew were killed by 
the slaves. I he ship entered the port of Nassau on account of weather condi¬ 
tions. Slavery was an offence in Nassau and accordingly the British authorities 
at the port detained some of the slaves for murder and set free rest of them. 
On a protest made by the American Government the matter was referred to 
arbitration where it was held that the authorities of Nassau acted in violation 
of the established law of nations in liberating a number of slaves who had 
revolted against the officers of the ship. 

In the case of the 6'. 6. Ijtus* jurisdiction was claimed by Turkey over 
an act committed on the open sea by a French steamship the effect of which 
was produced on board the ship ol the former State. 1 lie facts of the case, 
shortly stated, were that on August 2, 1926, a collision occurred between the 
French mail steamer l.olus and the Turkish collier Bol h'ourl , resulting in the 
loss oi the latter and the death of eight Turkish nationals who were on board. 
When the Lotus arrived at Constantinople the Turkisn Government instituted 
joint criminal proceedings against the captain of the Iurkish vessel and the 
French ollicci ot watch on board the Lolas on a charge ol manslaughter, and 
they were both scute .ced to imprisonment. The French Government made 
diplomatic representations f >r the release of me French olheer and claimed 
exclusive jurisdiction over acts commuted on u> snips on the high seas. The 
Iurkish Penal Code had, however, provided for jurisdiction over foreigners 
who committed acts against Turkey or Turkish subjects. File dispute as t‘> 
jurisdiction was referred by agreement to the Permanent Cunt of interna- 

1. (1901) A. C. 146. 

2 Moore : International Arbitrations, IV. 4175. 

3 Pub. P C. 1 J. t!927; Series A No. 10. 
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tional Justice at The Hague. The Court by ihc casting vote of the President 
held that Turkey had not acted in conflict with the principles of International 
Law in instituting criminal proceedings against the French officer because the 
act committed on board the Lotus produced its effect on l>oard the BoZ Knurl 
l Hying the Turkish flag and consequently in a place assimilated to Turkish 
territory in which the application of the Turkish Criminal Law could not be 
challenged even in regard to offences committed there by foreigners. The 
Court also expressed the opinion that there was no rule of International Law 
prohibiting the State to which ihc ship on which the effects of the offence 
had taken place belonged from regarding the offence as having been com¬ 
mitted in its territory and accordingly prosecuting the delinquent. 1'lic Court 
observed : 

“The Courts of many countries, even of countries which have 
given their criminal Icgislati *n a strictly territorial c haracter, interpret 
criminal law in the sense that offences, ihc authors of which at the 
moment of commission arc in the territory of another State, arc 
nevertheless to ire regarded as having been committed in the national 
territory, if one of the constituent elements of the offence, and more 
especially its effect have taken place there. French Courts have, in 
regard to a variety ol situations, given decisions sanctioning this way 
of interpreting the territorial principle. Again, the Court does not 
Y know of any eases in which Governments have pint sted against the 

fact that the criminal law of some country contained a rule to this 
effect or that the Courts of a country Const rued* their criminal law in 
this sense.*’ 

The same principles were laid down in the case a of Lord v. I'nited States 1 
where it was held that British subjects, u|>oi» seizure of their vessel, might be 
prosecuted for conspiracy to violate the laws of tile United States whether or 
not they were in or out of the country at the time of the oflcncc. 

In the case of Chung Cn Cheung v. The King , 2 Lord Atkin while delivering 
the decision of the Privy Council observed that the immunities granted to 
public ships and the naval forces cxtcndel t • the internal disputes between the 
U crew and that the h»< al courts would n >t exercise jurisdiction over offences 
committed on board ship by one member of the crew upon another unless the 
flag-soscrcigu elected to waive jurisdiction. 

In another case Joyce v. Director of Public Prosecutions *, the facts of which 
were slightly dissimilar, even the House of Lords in bj45 upheld the ronvic- 
tion of William Joyce, popularly known as Lord Haw Haw, for high treason, 
although he was born in the United States. He had in September 1939 
entered in the service of the German Radio Company of Berlin as an 
announcer of Biitish news. He had resided in England between 1921 and 
1939, when he applied for the passport describing himself as a British subject 
born in Ireland. The House of Lords held that, although William Joyce 
was not in law a British subject, lie had by his own act maintained ihc bond 
which, while he was within the realm, bound him io his sovereign. 

Position of foreigners in a foreign State.—A State has as much 
jurisdiction over foreigners as over its own citizens. This ruL- lias been 
recognized because a foreigner cannot disobey the laws of the State where he 
happens to reside, though temporarily. But the State cannot claim a right 

1. (1927 273 U. S. 592. 

2. (I9 W) A. C. 160. 

1946 A. C. 347. 
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n r r C 'o a .State it its lc,al states could be determined by 


Tl 

St 

i 


I hi. mivit° VereiS r S T’ l l ilSt ,ravtllin S «>• resident in foreign countries - 

itiilc is extended to sovereigns even when they are living in another 

Jl'i I, 1 ', “r of Mighell v. Sultan of Johore,' decided ir 

i-ainst the drf»*i i' q C ) ,r ° u ®{ lt l a suU for each of promise ofmarriagt 
he iL. rd n U tan u IOrc * who ,liul l>ccn living incognito undci 

is m I cha Upon being sued, the defendant disclosed 

, n | C Su,tan thc ‘'‘dependent State of Johorc in the Malay 

.ds ic on I nrdTl n . ‘x? ?°T bussed the proceedings for wan, <>f 
ion. Lord Lshcr M R. observed in ihc case * “The nrinciolc.»* 


in 

a .,ain«t 111 - sun I«»r breach oi promise of marriage 

ibe iso., r. '^ l,l, ' t \^ ltan u ° J ohor c, who had been living incognito under 

s Hc£^2Sf.^ A L bcrl ^ Cl -. VP"" ■*!«* sued, >l.c defendant disclosed 
nis |cal cna*actci as Sultan nf tho mrlnMnnein... e.-.- r * « . u.i«v 

Ion insula, whc.euDn 

• ... . * , •• •••'* v-*v^u'i uisiiussc 

llm' , Cr r' 1 .’ R - ol, *er vc tl in ihc case: “The principle.is 

V ,,' d l 1UC " CC “: c rtlis °l>‘tc independence of ever, sovereign author- 

the IV" "! ,at, "" al ri hy w Wch induces every overoign State to 
and , , , , ",dependence and dignity „f every other Sovereign State, each 

iurtdiction ov,.'! 1 "“ cxcrc “ c '*y mcans of its court any of it, territorial 

Sdau nr ’l?,! , F'*"" ” f a "> ^veeign or ambassador of any other 

use lo- 1 H 1 ’ property „t any State which is destined to public 

nm . Ll T property of any ambassador, though such sovereign, 

co '.m n d ', ’r.r. P '" l>cr 'y .** w,,hin i's territory, and therefore, hut for the 
common agrcrincnt, subject to its jurisdiction.” 

VVellinmolNlatham r’ St “! ham and llu Oaekwa, of BaroJa* one Georg* 

the iduCy hH wiKa.^r d -<-'u';on of his marjirge on the ground of 
who vv is iuinlrarlrH „ B |t Al ce s,a| hain with the Gaekwar ol Baroda, 
cd t„ 1,U imfi^hm,l^r rCS , POndcnt J i, V hc suil - Thc co-respondent object- 
ground lhat he vv \s i an< pray< r d for ,hc dismissal of thc suil on the 
,hc Court I Iu ( C,g r”« sovcr «'g"» “oi amenable to the jurisdiction of 
I'ack^r of BarclT ’ 5 ^crtificaic from thc India Office that ihc 

ihc auribu cs of1?\ J “ gh ,,ot "‘^pendent exercised as a ruler of a Stale 
aunhuics of son crcignty accepted thc objection and dismissed the sui,. 

cccdin (2j i I f? ( H? 1 iSn ,? tat c S “ A \° TC \?" Sla ‘c cannot be made a party to up-* 
Lord WrVihl . K Cf S,aU: ’ 1,1 \ hc cas< of Cristina * it xvas observed by 
d VV, ' shl lhal llle »c arc general principles of International Law accor.ling 

1. L. R. (1894. 1 Q, B. Div. 149 
2- (191^/ P. 92- 
i. (1938) A. C. 485. 
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to which a sovereign Slate is held to he immune from the jurisdiction ol an¬ 
other sovereign State. This is sometimes said to How from international comity 
or courtesy, but may now more properly be regarded as a rule ot International 
Law, accepted among the community of nations. This rule, however, docs 
not apply in case of companies which are wound up and in whose assets a 
foreign State sovereign has an interest. 

In the rase of the Cristina the observations of Lord Sumner in Dujj 



>nly . . ., 

appearing as a defendant without objection. 

Lord Atkin further observed in the Cristina that the two propositions of 
International Law engrafted into out domestic law which seem to he well 
established and to be beyond dispute are : 1 he 
country will not implead a foreign sovereign, 
make him against his will a party 


process 


to 


first is that the courts ot a 
that is, they will not by their 
legal proceedings whether tin 
»r seek to recover from him 


a 

proceedings involve process against his person , 

specific property or damage. l'hc second is that they will not by their process, 
whether the sovereign is a party to the proceedings or not, seize or detain 
property which is his or of which he is in possession or control. 

1 he Lnglish courts will not implead an independent sovereign State, 
against its will. Where such a State has made a written contract with a 
contractor, and, by that contract, the State, in express terms, has agreed to 
submit, tor the purposes of the contract, to the jurisdiction ol the hnglish 
courts (both parties agreeing that the inteipretation and effect of the contract 
shall be construed and governed by tnglish law and that for the purposes ol 
the proceedings the contract shall he deemed to have been made in l.ngland 
and u, have been performed in bngland), when subsequently the contractor 
alleges breaches of the contract by the independent sovereign State and 
issues a writ against it, claiming redress, that State can resile from its agree¬ 
ment to submit to the jurisdiction and claim and secure immunity. Although 
the independent sovereign State has broken its agreement to submit to the 
jurisdiction, it has not given jurisdiction to the Hnglish courts, since the 
agreement to submit is one made inter partes, and is not an actual submission 
made by the State, that is, an undertaking given to the court at the time when 
the other parly asks the court to exercise jurisdiction over it.* 

A foreign government claiming that its interest in prop Tty will be 
al lee ted 1 y the judgment in an action lo which it is not a party and in which 
it alleges that it is indirectly impleaded, is not bound as a condition of obtain¬ 
ing immunity to prove its title to the interest claimed, but it must produce < vi- 
ilcncc to satisfy the cotut that its cl.u n is notincrcly illusory,nor lounded on a 
title manifestly defective. The court must be satisfied that colliding rights 
have to he decided in relation to the foreign government’s claim. When the 
court reaches that point it must decline to decide the lights and must stay the 
action, but it ought not to stay the action licforc that point is reached, flic 
view ol Strut I* >n, L.J. in 'I he Jupiter 9 that a mere assertion of a claim by a 
foreign government to piopcrt) the subject of an action compels the court to 

the weight of authority 


against 


lay the action and dec line juusuiclion was 

11931) 2. K li. UK)3 : 7 B. 


(192A C 822. 

Kalian v t’akiuan Fedciaiion. 
(1924) I*. 2Jti, 


L. C. 689. 
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SlSSJ 7**^^* : 7 " aa w 

•Bank C< ?A?* m *Y- fian * of England* the facts were that the 

Fr-tr f a ;' f riT ^ e , a a k- ba, CC fo ; ,he Governments nf the UnitedSta.es, 
Dioivnv a F United Kmgdom 64 numbered gold Lars claimed ,o l:e the 
Gennan ?, CC ‘jf BB . pa,, J r : rhc »*« had been wrongfully seized by the 
After tk aut 10nties du " 1 l> ? 'hc second world war and .aken to Germany. 
Lmvernmen, r OVe, r ,y A ! Cd fo ! Ces ,hc V wcrc lodged with the bank by the 
Chanrr v n; -°- r “ f u C Z t y pc '' dm " ! heir ultimate disposal. Jenkins, J. in the 
bank n \L? ‘h^i the gold, notwithstanding its delivery to the 

the onmnsl “ ’“r lhc P " sscssi '"‘ " f "tc three governments for 

emer^fnM’, i ,C m inC ° f "" m , u " lly; ‘hat the court had no jurisdiction 
succeeded h! P lain ' ,ff c “ np f"> s action; and that the .notion by the Bank 
‘•Toi ne, ^ ref ", red ‘°' he "hservat.on of Brett, L. j. in fhe PorUmen, Belgc'. 
s tcri ic! hit n, n "' depCn i-"t • S ? Crc '«" ' n such a way i s to call upon him to 
breach ,,f ,he T y - T " S " ,d £ pc »&'?“- '' o place him in that position is a 
and vr , , ,t P . u“ P ? wl,M : h ,M * "'""“'"‘V from jurisdiction rests”, 

action ia r™ \ ^ r S ! ,h . c ." l> * c,-v 1 a “i"' *** "*ade in relation to an Admiralty 
postulated^ a,)pl,c<l c ‘l u a' f-ce to an action in firsonam </ the type 

Decent,'r a Xtu 4 R C ‘’ ‘.’“f'‘ of Ap K a, 10 '?" le il fu »hcr discovciy that between 
■Trtion ibi. ,ee 1 J4 f a '. an<l . Ja,,u r a, y 26 ! 949, and after the issue of the writ in 

tf hu' fie. the fW* r , A ,y ' f " U t r u S '.a d ' a, ' S . 1,ad bc,:n s " ld hy "»i*t»ke. In view 
rZ^ C ° U ' ApPC f held that having regard to the sale in error 
ol the thu teen gold bars, the bank could not invoke the rule of sovereign 

present' tudI icali'‘ T* alS '’ i ". ,p " ,>siblc r f '", the same reason for the bank in the 
t tr , ti llul “"y of " ,c si '“yf">tr bars I,ad at any relevant 

C ° possession or control »| the three governments ; and that the 

action must be allowed to proceed. 4 

u. Ba, ‘ k of L,l ?* a,,d rt * , I >licil lIl « Ouri of Appeal for the 

K S'w Of Amfv W, n« up of MS Older lo enable tl.c governments of the 
dai.ts in 3 ihr * ir-i n ?i IC T*| illlt ^f • * C °f f ranco to be joined as defcn- 

nresrui d ? ,v, I *u L>OW1 dcc,lncd i these governments ll.cn 

S L HC H ' >UbC 'i! L V r ' Is ful lcav ««> appeal although they 

as defcndanll acl1,0,1 a,,d > aginatively, for an order addin# the... 

as retards UirP>°l L °' ds - ,ieId t that lhc aclioi ‘ *»ust be allowed to proceed 
hlilmpn I! t i i . ht lSt Sl . IICc l,lc ba,,k bad hy its own act terminated the 

sinr S’clt r • ti.c action must be stayed as regards the remaining bars 

'rhin m t ° 1 * C l,n, . ,,u,lil y ^ a foreign sovereign applied to the ease of 
a claim i , iccoxer property in the hands ol a bailee for a foreign sovereign. 6 

I lie House of Lords agreed with Jenkins J. in thinking that the fact that 
nc lorcign governments had the immediate right to possession of the 64 Lars 
made .1 impossible, consistently with the established principle of English law 
r< uumg to btatc immunity, for relief to be given in this action by ordering 
lie delivery up ol the bars or by granting an injunction restraining tl.c bank 
l.om parting with their possession ; for if either of these courses wcic taken it 


». U955) A. C. 72 : / B. I.L.C... 72 
2. ('.949, Oh. ?69 7 11. I. L. C. 736. 

5 P. D. 197 ; 219. 

4 11950; Ch. Mi : 7 B. I L. C. 751. 
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would be necessary for the foreign governments to take proceedings in this 
country if they wanted to recover the gold here. 

As to the 13 gold bars which the bank had sold wholly different consider¬ 
ations applied ; and it was conceded that the doctrine of immunity would not 
extend to afford sny protection to the purchascis of the bars. The Bank, by 
its own act, had put an end to the bailment which alone afforded the protective 
umbrella of immunity. 

A suit against a foreign Republican State (the United Arab Repul lie) 
claiming damages for bread* of contract is barred by the general principles 
of International Law, which now form part of the Indian Law. The decisions 
of English Courts arc uniform that in a persona! action the immunity of a 
foreign State is al solute, unless it submits to the jurisdiction cither by invok¬ 
ing it as a plainiill or ly appearing as a defendant without objection. The 
doctrine of restricted immunity based on the distinction between jure imperii 
and jure gestionis (sovereign and non-sovereign acts) cannot l»e accepted as the 
positive International Law of our country. The only restriction to ih« : 
immunity of a facign State recognised l y the law ol our country is that 
enacted by S. 2 of the Covermncnt Trading Taxation Act, 1^62, and S. 86 2) 
(h) ol the Code cf Civil Procedure. Where there is no allegation that the 
defendant Miadcs’ within the Real limits of the Calcutta flidi Court ii does 
not fall within the exception and is entitled n> immunity. 1 

13) Ambassadors* and other diplomatic agents.—The immunity is 
absolute in the case of criminal jurisdiction but qualified in civil jurisdiction 
for the diplomatic agents can wai\c the immunity from ci\ il jurisdiction. 
The immunity extends to the family of the diplomatic agents and their suites. 

(4 Public vessels whilst in foreign ports or territorial waters—In 

the ease of Schooner Exchange v. Me Eaddon* the Exchange was.a vessel owned by 
two American citizens, which had lieen seized b> otliccrs of the Kinper<»r 
Xapolean in December 1810 and commissioned as a public vessel of Prance. 
When the vessel arrived at the port ol Philadelphia, a suit was brought by the 
original owners. 'The Supreme Court held that, although the vessel had 
originally belonged t«» American citizens, nevertheless the public character of 
'he. vessel now exempted it from the jurisdiction of the American Courts. 

In the case of the I'arUment Beige* the Court of Appeal of England 
reversing the judgment < i the High Omit of Admiralty held that a puhlielv 
owned vessel ol the State ol Belgium was exempt from a suit in rem for 
damages arising out of a collision. 

According to Oppcuhciin : “It is a customary rule of the law of nations 
that men-of-war and other public vessels of any State are, whilst on the open 
sea as well as in foreign territorial waters, in every point considered as 
though they were floating parts of their home States.’* A public armed 
slop constitutes a part of the military force of her nation ; acts under the 
immediate and direct command ol the sovereign, and as such it is a principle 
ol public law that national ships of war entering the port of a friendly power 
open lor ilieir icccption are to be considered as exempted by ihe consent of 
that power Irom its jurisdiction. 

1. United Arab Republic v. Mir/a Ali AkUr Kashani, A. I. R 196? G«b 3H7. 

2. 'JHI2) 7 Cr inch. 116. 

3- U88U) L. R. 5 1*. 1). 197. 
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5) The armed forces of a State when passing through foreign 

territory.—A State which admits to its territory an armed force of a friendly 
foreign power impliedly undertakes not to exercise any jurisdiction over the 
torce collectively or its members individually which would be inconsistent 

with ,ts continuing to exist as an efficient force available for the service of 
its sovereign. 

in It North : V,lan ! ic T ' =aty Organization led to the stationing of troops 

the trrr “'"V*"'** i vho P arties »>= pact. According to the terms of 

dir.ion f b °‘ h t send,n S a "‘l receiving Stales enjoy concurrent juris- 

sendimr' «•' , !' m ^ ml!ers ol a visiting force of a North Atlantic Power. The 

cases Of S r f haS hoWCVCr ,. the P rimarv right to exercise jurisdiction, even in 

omner,' JJ ,r '* d| ction, •" regard to offences solely against the 

the me ;,l ees S r U ,T y r° f "' e S,a,e or a “ ainsI «<«e Person or property of 

f!m 'r e - fn , r ? W offcnrcS a ' isi "R "U« Of ally'act or omission in 
pcrloimancc of official duty. 

dent fn nit*' 50 *™ ° f f uro P ean or American extraction, whenresi- 
otTnf e,W , r S,ern Sta,es where ,he standards are different from 

iurisdi ,io?. „ western countries.—They are exempted from ter, it rial 

hc iun r.h n lr , a i 1 r ,ty ,hc l,a,ivc C " ur,s ■'"<! arc usuallv placed under 

o 2, l ! ' provided or the United States Service Courts in Japan 
dependent ‘ jansdictton over Unite,I States personnel and their 


their ri.'ht '«!!°seVr 1 .*!p n ‘ 1 '! ,cc . ol l ' aslcni States and growing consciousness of 

UnitcdN^l!'^r na,i |° nal I “a‘itution».-International institutions such as the 
terrimrialludsufetion VanOU5 ,,ra " ChcS 1,avc , ec " —immunity from 


of cvcrVYnden Po . wer States. Wheaton observes that the judicial power 
■'ey independent State extends, with the qualincations mentioned above,- 

S,ate ( 1,1 whom ? f a " "ffrnces against the municipal laws of the 

,al0 » l>\ whomsoever committed, within ihe territory ; 

,,, ar ,| l !L m IT* P unislu ! lenl •* all such Offences, bv whomsoever committed, on 
vessels in ^^7™ "" "“ C ‘^ l ™" 1 ilS ' ,Ubl ' C 

coinmiucd 10, ^J^ p,,n * s ^ incnt °^ al1 suc b offences by its subjects, wheresoever 

^ I 1 '* ll !' : P un,s,unc, »t of piracy and other offences against the law of 
nations, by whomsoever and wheresoever committed. 


CHAPTER XVIII 


QUALIFIED JURISDICTIONAL IMMUNITY OF ARMED FORCES 

ON FOREIGN TERRITORY 

There arc several occasions when the armed forces of a State may l»c 
stationed on foreign territory. A state may enjoy a privilege to keep its troops 
in a foreign fortress under an agreement or may keep its forces after the con¬ 
clusion of peace as a guarantee for the execution of the treaty of peace. Alter 
the conclusion of the Second World War the Western Allies maintained their 
forces in Germany even till after 1952. A Stale may as well obtain permis¬ 
sion by treaty for the passage of its troops through the territory of another 
State for purposes of sending relief to garrisons. 

Offences within the camp. —According to one view the armed forces 
of a State on foreign territory are considered as ex-territorial upon the fiction 
that for purposes of jurisdiction they are considered as withdrawn from the 
jurisdiction of the visiting State by a rule of International Law. According 
to this view “a crime committed on foreign territory by a member of these 
lorccs cannot be punished by the local civil or military authorities, but only 
by the commanding officer ol the forces or by other authorities of their home 
State in cases where the crime is committed cither within the place where 
the force is stationed or in mine place where the criminal was on duty. This 
rule does not apply, if, for example, soldiers belonging to a foreign garrison 
ol a fortress leave the rayon of the fortress, not on duty hut Ibr recreation and 
pleasure, and then there commit a crime.” 1 

In re Gilbert , where a member of the United States force had been 
accused before a Brazilian court on a charge of having shot and killed a local 
inhabitant while the accused was on sentry duty immediately outside the 
gate ol the camp, the learned Judge relied on the conclusion of Podcstea 
Costa, an eminent Argentinian jurist, who had found the key to the problem 
in the theory of interest. In his vie.v this test showed that the military auihoti- 
nes of the visiting force were principally, if not solely, affected by the com¬ 
mission of a crime wit bin the confines of the camp, and for that reason they 
and they alone should have jurisdiction over such offences. 2 

Oppenhcim observes that the view which has the support of the bulk of 
practice is that in principle members of visiting forces arc subject to the 
criminal jurisdiction of local courts, and that any derogations from that 
piinciplc require specific agreement of the local State by treaty or otherwise.® 

I he above view is strengthened by the provisions of the Anglo-E«yptian 
Convention of the 26th August, 19J6, article5 of which provided : 

“Without prejudice to the fact that British camps ate Egyptian 
territory, the said camps shall be inviolable and shall be subject to 
the exclusive control and authority of the Appropriate British 
Authority.” * 1 

I. Oppenhcim : Int<rnational Law, Vol. I, pp. 847-48 
v . 2 ‘. f ?'. P Blrto . n : Foreign Armed Forces : Qualified |um<liciion .1 Immunity. Tlir British 
* rUf I'ookol International law, 1954. pp. 141. 346 . 

i. Opprr.hcim International Law, 8th Ed . Vol. 1, ,». 849. 
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The Agrcc m ent ° f June 19, 1951, between the Parties to the North 
Atlantic 1 rcaty gave recognition to the general jurisdiction of the receiving 
State, except where the armed forces were directed solely against the property 
or security of that state or solely against the person or property of another 
member ot its torces or which arose out of any act or omission done in 
performance of a legal duty in which cases the sending State was to exercise 
its jurisdiction. 

To the same effect are the observations of Col. Archibald King in his 
brilliant article 1 : “ 1 he general principle is abundantly established bv reason, 
authority, and precedent, that the personnel of the armed forces of Nation A, 
in Ration B by the latter’s invitation or consent, arc subject to the exclusive 
jurisdiction ol their own courts-martial and exempt from that of the courts of 
B, unless such exemptions be waived.” 

**• 2 1 his is .\ n consonance with the view expressed in Chung Chi Cheung v. The 
/' l ?8 . llial sailors committing offences on board foreign warships, whether 
within teiritonal waters or not, arc immune from the jurisdiction of local 
courts unless there be a waiver of jurisdiction on the part of the State to 
whom the warship belongs. 

Offences committed while on duty.—As regards offences committed 
wnile the accused is on duty, Lawrence is of opinion that in the absence of 
special agreement the visiting troops would not be amenable to the local law, 
ut would be under the jurisdiction and control of their own commanders, as 
ong as they remained within their own lines or were away on duty, hut not 

It nust be clearly understood that immunity extends, according to the 
consensus ol opinion of the courts, for acts arising out of their official duties 
ami not for private acts. In Tnandajxlon v. Minister Public 4 the accused, a mein- 
cr ot tlie Greek naval forces in Egypt, assaulted a policeman while osliorc in 
order to purchase provisions for the warship. He involved himsrlf in a fracas, 
and the only question that arose in the case was whether Triandafilou, the 
accused, was or was not on a mission at the time the offence was committed. 

It was held by the Court of Cassation on appeal that the certificate of 
the commanding officer that on tile day o:i which the offences was committed 

1 nandahlou had left his ship to perform his duties ashore, was conclusive. 

1 lie only reason why the members of the crew of a warship enjoyed an> 
immunity ashore was that they were carrying out orders relative to the needs 
ol the ship. In effect it was a case of extending the immunity of the slup 
itself outside the ship for the purpose of meeting its needs. This was tn<* 
basis ot the principle which withdrew these members of the crew from the 
lucal jurisdiction when they were on a mission (service curnmande.) Duty was not 
;o be interpreted with regard to the actions of the person who received the 
order but rather with regard to him who gave die order and who was con¬ 
cerned with iis execution. 

The same principle was accepted in another case. Ministere Public v. 
Scordalos*, and the accused was held immune from criminal proceeding 
instituted in the courts of Egypt .o n the declaration of the accused’s superior 
officer that the accused was on mission so long as he was attached to 
Bureau of Naval Intelligence. 

*• Jurisdiction over Friendly Foreitm Armed Forces, lf» A. I. I L. 19421 567. 

2. (1939) A. G. 160. 

3. I-a were nee : The Principles of Iniernational Law, 7th Ed., p. 22 i. 

4. Annual Dig.-st, 1919-42 (Supplementary Volume. Case Mo. 86 : A. I. 39 (1945) P- 

o. J. T. M. 19-20 May. 1944. 3508. p 2. J 


OFFENCES COMMITTED WHILE ON DUTY 


231 


In the case of XlcUod, the accused was a member of a British armed 
force. He was sent by the Canadian Government in 1837 into the territory 
of the United States for the purpose of capturing the Caroline , a vessel 
equipped for crossing into Canadian territory with a view to giving aid to the 
Canadian insurgents. He was arrested in New York and was indicted for 
murdering a citizen of the United States on the occasion ol the capture of the 
Caroline. The British Govennent demanded his release, and Mr. Webster, 
the Secretary for Foreign Affairs ol the United Slates, had to concede the 
immunity of McUod from American tribunals. 

As a result of a series of decisions, Baiton in his illuminating article 
concludes that there is no basis foi a supposed rule ol international law 
recognizing immunity from prosecution in heal courts lor menders of a visit¬ 
ing force who commit offences cither within the limits of their quarters, or 
while on duly, or against fellow servicemen or their property. '1 he first two ol 
these circumstances, he ol selves, have the support of textbook writers over a 
period of a hundred years or more. 1 here is now in existence a multilateral 
.jurisdictional agreement which may be expected to recoid the highest common 
factor of agreement and which passes over in sil« nee the traditional concept 
of conditional immunity in favour of a radically new system of priorities in 
the exercise of jurisdiction lor ccr tain offences. This modern departure from 
the theories of writers provides some ev idence that those theories did not 
conform to international law as fully as their emphatic language seemed to 
indicate.) 


It might be of interest to note here that during the Second World 
War the armed loice> of several allied countries wore stationed in Great 
Britain, and the Allied Forces Act of 1940 c npo.vcrcd the Military Tribunals 
<»f Allied Governments to exercise juiisdiction i » regard t > offences committed 
by members of their armed forces concerning discipline and internal admin¬ 
istration. The sentences passed by these tribunals were enforced by the 
British authorities. 


As noticed earlici, in accordance with an agreement signed in June, 
1951, by the North Atlantic Powers under the aegis of the -North Atlantic 
V * ,c aty Organization, a large number of troops have l>ccn stationed in foreign 
countries and the sending and receiving States have been empowered to 
exercise concurrent jurisdiction over the members of a visiting force of a 
North Atlantic Power. But exclusive jurisdiction is to be exercised by each 
State in regard to offences punishable only by its laws. The sending Stale 
has also been conferred the primary right t-» exercise jurisdiction (u\ rases of 
concurrent jurisdiction) in regard to offences solely against the properly or 
security of the sending State or against the person oi property of the members 
°l l l ,c lorcc or offences arising out of any act or omission in performance of 
official duty. In civil matters the sending State cannot claim any immunity 
with regard to its forces unless the mend ers «>f the visiting force act within 
the scope of their olheial duties. 


* 


2. Tl.e Hriiish Year Book of Ii.urnaiioiial I av*. IV54, , p. 341.3/0. 



CHAPTER XIX 


JURISDICTION OVER PUBLIC AND PRIVATE VESSELS 


What is a Public Vessel.—“A public \cssel”, ol selves Pitt Coblct, “is 
owned and commissioned by a Government .fa sovereign State ; oievcn.it 
seems bv the Government of a semi-sovereign Stale, so long as the latter is 
icC'^msccl e . x,e,na . Y. as a separate international person. In the category of 
puhJic vessels arc included not only ships of war 1 ut also unarmed Govern¬ 
ment v esse Is, stoic ships and transport.'* 

Proof of character.—The public character of a vessel is determined 
by the flair a „d the commission issued by the Government of the State to 
which she belongs. In case of doubt, as a matter of courte sy the word of the 
commander evidences the character of the vessel. 

, . f L _ e 8 al of Public Vessels on Open Sea and ForeignTerri- 

torial Waters.—According to Opj^nhcim it is a customary rule of the Law 
Gallons that men of war and other public vessels of any 'State are, whilst 
<>" the open sea as well as in foreign terrirorial waters,in everv point consi- 
de.cd as though they were floating parts of their home States. 

f-hief Justice Marshall considered the above proposition in the Schooner 
Exchange and held that “a public armed ship constitutes a part of the military 
lorce ot her nation ; acts under the immediate and direct command of the 
sovereign ; is employed by him in national oLjccts. He has many and pc-we* 
mo ' ,v cs for preventing these objects from being defeated l y the interference 
?! a r ° , 0 l 8 n State. Such interference cannot take place without affecting 
ms power and his dignity. It seems then to the Court, to be a principle 
public law, that national ships of war, entering the port of a friendly P‘*wcr 
°l ,cn ,< ’ 1 thcii icccpti«-n, arc to 1 c c< nsidcrcd as cxcmptcdl y the consent <•! that 

power from its jurisdiction.” 

1 his matter again came up for consideration in Chung Chi Cheung \. Me 
King, 2 and Lord Atkin held that a public ship in foreign waters is not treated 
as territory ol her own nation. The domestic Courts, in accordance with the 
principles ol International Law, accord to the ship and its crew certain immuni¬ 
ties, some of which me well-settled, though others arc in dispute. In this 
view the immunities do nut depend upon an objective cxtcrritoi iality, hut «'ii 
implication of the domestic law. They arc conditional and can in any ease be 
waived by the nation to which the public ship belongs. 

Lord Atkin disagreeing with the view of exterritoriality of a public ship 
quoted with approval the views of Sir Alexander Gockkurn : “The »ulc 
which reason and good sense would, as it strikes me, prescribe, would he lli*[ 
as regards the discipline of a foreign ship, and offc nets committed on boarc 
as between members of her crew towards one another, matters should be Id* 
entirely to the law of the ship.” 


Finally Lord Atkin rejected the doctrine of exterritoriality expressed i» 
the words ol Oppenheim which regarded the ship, “as floating ‘portion of Hie 
flag Stale, and laid down that the true v iew was that in accordance with di< 
conventions of International Law, the territorial sovereign granted to foreign 

sovereigns and their envoys, and public ships and the naval forces carried by 
I. v *812) 7 Cranch, 116. 


2. (1939r A. C. 160). 
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such ships certain immunities, some of which were well-settled and others 
uncertain. 

Professor Brierly in rejecting the theory of exterritoriality observes thus : 
“The term ‘exterritoriality* is comm >nly used to describe the status of a person 
or thing physically present in a State’s territory, but wholly or partly withdrawn 
from that State’s jurisdiction by a rule of International Law, but for many 
reasons it is an objectionable term. It introduces a fiction, for the person or 
thing is, in fact, within and not outside, the territory : it implies that jurisdic¬ 
tion and territory always coincide, whereas they do so only generally; and it is 
misleading because we are tempted to forget that it is only a metaphor, and 
to deduce untrue legal consequences from it as though it were a literal truth. 

At most, it means nothing more than that a person or thing has some 
immunity from the local jurisdiction ; it docs not help us to determine the 
only important question, namely, how far this immunity extends.” 

According to a resolution passed by the Institute of International Law 
in 11194 all ships, without distinction, enjoy the right of innocent passage 
through territorial waters subject to the rights of belligerents to regulate this 
passage. I his, however, excluded vessels • *1 war am I vessels assimilated to 
them. The free passage of warships, according to another resolution passed 
at the Stockholm Conference of 1 4 J2B, could 1 m- subjected to special rules by 
the territorial State. Similai provisions wer adopted by the International 
Law Association at its Vienna Conference in 1926: “The ships of all 
countries, public as well as private, have the right to pass freely through 
territorial waters, l.ut ai\ .subject t«- the regulations enacted by the State 
through whose territorial waters they pass, provided that such regulations do 
not infringe a>.y of the provisions contained in this Convention.” 

In the Co fu Channel Case 1 the International Court of Justice went to the 
length of holding that tin* tight of innocent passage implied an obligation on 
the territorial Mate m»t to permit the use of its waters to the detriment of 
other Slates. The Court found Alba iia liable under International Law and 
bound to pay compensation to the United Kingdom for having failed to warn 
the British ships of the existence of minefields in its waters. 

Cases of Collision.—As regards jui isdiction incases of collision the 
ease of the S. 6‘. lotus is an authority on the subject. It was held by the Perma¬ 
nent Court of Intcinational Justice that following the collision on the high 
seas between the 1'rcnch steamship Lotus and the urkish steamship Hoz-Kourt 
and in consequence of the loss of the Boz-fCuurt hav ing involved the death of 
eight Turkish nationals, Turkey bv instituting criminal proce; lings in 
pursuance of Turkish law against Lt. Demons, olliccr of the watch on boar l 
the Lotus at the time of the collision, did not act in conllict with the principle* 
of international Law. The Court held that the offence for which Lt. Demons 
w.is prosecuted was an act of neglige ice or imprudence, having its origin on 
board ihc /.o/eo, whilst its effects mane themselves felt on board the Boz-Kourt 
and consequently each Stale was able to exercise jurisdiction in respect of the 
incident as a whole. 

Public Armed Vessels.— In time of war the public vessels of a 
belligerent arc invested with a right of visit and search over neutral private 
vessels, and with a con*.:queut right ol arrest and detention when there is 
reasonable ground lor suspicion tliai the vessel is engaged in some enterprise 
against the safety of the Mate to vhich the public vessel belongs. In time of 

L I. C.J. Reports 1949 p. 4 

2. 1\ C. I. J (1927) Serie* A, No. 10. 
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peace the public armed vessel can arrest vessels of other States (i) in cases of 
pnacy ; n) when the vessel is engaged in an enterprise, against the safe tv of 
the Mate to which the public vessel belongs ; (iii) in the right of hot pursuit : 
•met (tv) where a right is conceded by treaty between the powers to which tl.e 
vessels belong. 

,nwJ^ n \ tieS ;r A pub, . ic , vc f c !\ if 1,01 engaged in commerce, is not 
subjeu to the local law, nor is she liable for local dues, e. g., harbour or light 

ues or to inspection by customs offices. She cannot be seized for debt or 
uamage. Her officers and members of the crew while on board also enjoy the 

l ! lc Sa i ,nC timc il is cx P cclcd of hcr show due respect 
I he lawsot the Win whose waters she happens to be. She must observe 

,C ^ ulatl ? nS J ° f ll,c P‘ Ht •“>« b'ive asvlum to fugitive 

s ‘ M ,V S lC mUSl not r a,ld » r 1 l ? cd ,orccs without the consent of the territorial 
*, a I he immunity of a public ship therefore means,** observes Bricrly, “not 
ta total exemption from the local law, but herimmunity from any kind of legal 

, « 0 ,b SS . 0, ', P ° t CC ,lCtl ? n * a, l ,d 1 tl 1 ,at violates that law the onlv proper 

method ol redress is through diplomatic action.*’ 

S,,,, Sta, , C -°| Wned commtrcial 8 **‘P S —There is divergence of view, whether 

^ trade actmua sh„ul<l be given immunity in respect of 

br , .h, S J" |,S thc ww l ,ant * it is maintained that any action 

n" C i >W ' U i d ship amounts to impleading a foreign State in 

sue w u y i' ° n Htcothci hand, il is equally strongly maintained that 

as tha/tim nl" connnerctal ships should not be given any kind of immunity 

| |UCC " C ! ,allo,, ? ls of ‘‘“State at a great disadvantage in the com- 

lulVie,, f !,\ ! , lUC ' , as nrc, ' n s,a,c win bc al >ic file a suit against thc 

ac?M,,i 6 lC, bul ,lu: ,aller Wl11 "»• able to do so against the State on 
account imiiiuiuty. 

will, l ! al | l * a CCI , llu,y , a H° l ' 0, ' ci S 11 s;«vcnimcius seldom embarked in Hade 

us« ‘ y $l . ,l P s » l,l 1 ou « 1 . 1 l'>cy frequently owned vessels destined for public 

vessels PulTir a ‘‘ hospital vessels, supply ships and surveying or exploring 
warsl ii ? I S I,p, - > SIU: !L ? aturc enjoyed the privilege long possessed by 

dc c l m ,!? v ,C /T 110 ' 1 ° f ^ alc -°wncd commercial ships is different. It is a ■ 
; v f 1 U \ C ' baS grown Slncc lllc iircM War. It is surclv not consistent 

the I' ^ lgl ' Uytn ! n P clc will, ordinary shippers and shipowners in 

imm n .v 1 h n N , V ° r . ld * a,,d if * ^ so he is not entitled to any 

,l wd! be .ncons.sicnt to set up the immunity of a sovereign if, 
shin ° r IC t , ua “ l ° s ^ 1 * 1 ol Ca ptain and crew, serious damage is caused to the 
d n- l ir ,C ‘‘ country. It will also be inconsistent to refuse to permit 
Or Him r* l ° cnl ! ,,cc il right of salvage in respect of services rendered, 

•m. ‘l ,1 * l r ,Cal ,* ,ak * by a vcsscl of a,, other country. There is no justice or 
X ^ : ,r . U,al ,nau d inter .ational comity will not be followed, in 

o ! , * H iovci ”" K^venunent, while insisting on its own right of indemnity 

to Dung actions tn rem or in personam against another Slate’s own nationals. 

in spite of tiiis, immunity is granted to State-owned commercial ships by 
Ucat Britain and the U. S. A., but the Italian courts have permitted 
proceedings, original and executive, against thc Siatc-owncd commercial ships. 
According to the 1926-conventio,, for the codification of certain rules .. 
conccinmg the immunities of government vessels, which was signed at Brussels, 
the State-owned commercial ships were to be placed on the same footing as 

the privately-owned ships. 

What is a private vessel. Private vessels, obscrvcs Pitt Cobbett arc 
vessels which, although owned by private persons, arc yet, bv 1 virtue of their 
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title to the national character and their lawful use of the maritime (lag of 
some State, deemed to belong to the State. Such vessels, even though outside 
the national territory arc entitled t«> the protection of their State, and are also 
_ subject to its authority and jurisdiction. 

Legal Position of Private Vessels on the High Seas.—A private vessel 
whilst on the high seas is subject to the sovereignty of the State to which she 
belongs and whose Hag she is flying. The Hag State has the right to exercise 
an administrative jurisdiction in respect of all matters occurring on board 
concerning its subjects or foreigneis. It has also jurisdiction with regard to 
crimes committed on board the ship. It has similar jurisdiction in civil cases 
both with regard to its subjects and foreigners. It is further entitled t<* protect 
its nationals on board the \csscl unless such vessel i* guilty oi violatin' 1 the 
laws of another Slate within its waters. 

Oppcnheim observes that private »esse Is arc considered as though they 
were lloating portions of the Hag State only in s * far as they remain whilst on 
the open sea in principle under the exclusive jurisdiction and protection of the 
Hag State. Pitt Cobbc.u also shares the same \iew when he observes that 
private vessels on the high seas are regarded as a part of the country to which 
i hey belong. 

lhc jurisdiction of the Hag State in respect of its private vessels is, 
however, subject to the following extoptioii< recognised under the customary 
international Law. 


1- A bcllig. rent man-of-war has an inalienable right to visit and search 
a merchant ship and eventually to seize if she resists, if engaged in an illicit act 
or when the character of the ship cannot be determined on account of the 
absence of papers. 


2. In time of war a neutral merchantman attempting to break the rules 
<»1 contraband or a blockade is liable to capture. 

. ?• Men-of-war of all nations have a right to encounter on the high seas 
suspicious merchant vessels in order lo find out if they arc pirates. 

_ Men-of-war of a littoral State can pursue a foreign vessel for an 
infringement of the laws and regulations of a coastal State. This right of 
pursuit can be exercised when the foreign vessel is within the inland waters or 
territorial sea of the State and may be continued outside the territorial sea so 
l°ng as the pursuit has not been interrupted. The right ol pursuit ceases as s< 
as the vessel which is pursued enters the territorial sea of its own country 
a third State. 


as soon 
or 


5. Men-of-war of every State have the right to seize and bring to their 
nWn port for punishment any vessel sailing under die llag of their State 

6. By column rn.ii iii.ne usage a vessel coming into collision with another 
esse! on the high seas and subsequently putting into a foreign port is liable lo 
e proceeded agamst ... the lo.a courts, even though both ships be foreign and 

r . ' y f, ; re . , " ,,crs ! n ,l,c collision. “It is not the locality of the tort hut 

ri icuT”' " |X, “ ,CS ur ,hc bcf,,r “ ,llc 'ribunal which gives the court 


'll... ^ 1 ‘"‘ ila . , . cxcei, ' i,1 '‘" , i ll, c exclusive jurisdiction of tl,c State of the 

/t; /V,J/S>I ' CilS,:5 " 1 ** lva " c - W" Johan, l-rulnchThe W ,ml the 


L ri88«) 1 W. Rob- 35. 

GP. D. 148 
3. 1C. Rob. .'71 
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Jurisdiction over foreign private vessels in national waters.— 

Article 2 of il\: Geneva Statute on the International Regime of Maritime 
Ports (1923) provided that subject to reciprocity and a unilateral right of 
suspension in ease of non-performance by any other party every contracting 
State undertook to grant the vessels of every other contracting State equality 
of treatment with its own vessels, or those of any other State whatsoever, in 
the maritime ports situated under it* sovereignty or authority, as regards 
freedom of access to the por', the use of the port, and the full enjoyment of 
the benefit as regards navigation and commercial operation which it affords 
to vessels, their cargoes and passengers. 


A State's control o cr foreign merchant vessels in its territorial waters is 
subject to their right of innocent passage. According to Vat tel “a nation cannot 
refuse access to non-suspecied vessels, for innocent purposes, witheut infringing 
its duty.” Hall maintains that the i it crests of the whole world are concerned 
in the possession of the utmost liberty of navigation for the purposes of trade 
by the vessels of all States. 


A foreign private vessel voluntarily entering the territorial limits of 
another State subjects herself to tin: jurisdiction of the latter. During her stay 
she is entitled to the protection of the laws of th a place and cot relatively is 
bound to yield obedience to them. Of course, the local s>voroign may out of 
considerations of public policy choose to forego the exercise of its jurisdiction 
or to exert the same in only a limited way, I ut this is a matter resting solely 
on its discretion : Gnnard v. Mellon. ■ 


As regards criminal jurisdiction both die \mcrican and British Courts 
decline jurisdiction when their interests a»e not a! cctcd. Ordinarily 
jurisdiction over foreign vessels is (Inclined unless the crime affects die 
tranquillity of the. port, persons who arc strangers to the vessels arc involved 
or where the vessel seeks the assistance ol the local authorities. 

There arc two views about jurisdiction in criminal matters. Great Britain 
asserts the complete subjection of the ship to local jurisdiction. Th : I renen 
view claims that th*: foreign ships in French waters arc subject t<> Fiend' 
jurisdiction in matters touching the interests of th.* State, in matters of poho’j 
and for offences committed, even on Itnard by members of the crew agains 
strangers ; but that in matters of internal discipline, including offences by one 
member of the crew against another, the local authorities ought not to intcrlc'G 
unless cither their assistance was invoked or the peace of the port compromise • 

A merchant vessel must not afford asylum to a fugitive Iroin justice, and 
such a fugitive may even be removed from th*- ship. 

As regards civil jurisdiction on general principles of comity, admit' 1 2 !'* 
courts generally do not interfere between the parties, unless thcie is a s l K . c, ‘ l ( . 
reason for doing so. Where, however, special circumstances exist, such as u,u l ‘ 
the voyage is ended, or the seamen have l>eoii dismissed or treated with *' 11,l 
cruelty, the Courts, in the absence of treaty stipulations, entertain jurisdicl*'"^ 
The Belgenland . a There is, therefore, a consensus of opinion that a private dnp 1 
a foreign port i* subject to the l«cal juiisdiclion in civil matters. 


1. 262 U. S. I‘)'. 

2. 1.4 U. S- J55. 
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A pirate is an enemy of the whole human race, hoslis I.vmani generis. He is 
outlawed by the law of all nations, his act being one directed against the whole 
body of civilized Slates. 

Definition. -Molley in liis N«k "A Treatise of Affairs Maritime and "f 
Commerce” define! a pirate as a ‘‘sea thief or hoais human, generis (the enemy » 
the whole human race) who to enrich Mm* I either by surprize or op„» lace 
sets upon merchants or other traders by seas. He clearly docs not regardla acy 
as necessarily involving successft.l r..l.i ery or as be.t.g .ncons.stetu w an 
unsuccessful attempt- Hall states : ‘‘ he various acts whic'. are 
or alleged to be piratical maybe classed as follows : robbery or auempt at 
robbery of a vessel, by force or intimidation, either by way of attack Irom 
without, or l>y way of revolt ol the civw 
to their own 
question referr 

actual robbery is i ioi an . -- - • 

* • ' * ‘-us'.raicd attempt t«» conunii pnaiical 

that cav tlu- Privy Council refrained 

the • definition of 

h is not a lawful act ol war. 


either 

bv way~of revolt of the c.vw and conversion of the vessel and cargo 
vn use ” It W.I- observed 1 y Viscount Sankey, L. C. in answer to he 
efei tvd to by his Majesty in Council, In re Piracy Jure Gentium that 
inerv is not an essential element in the crime of piracy jure gentium 


of Kenny : 
>» 


,piracy under International Law). A 1 
robbery is equally piracy jure gentium. In 

from giving a definition of piracy but favoured 
“Piracy is an armed violent* 

F««»n*ial Ingredients of Piracy.— Under International Law piracy 
ssentia g [ or l>r i V ate ends without authorisation from iht 


“u.Knt*of i, 2 * 4 5 m,y ,l S.me ,: wUh ibe'ol >•«« of committing depredations upon 
property or acts of violence against persons. It constitutes a crime against the 
security of commerce on the high seas, where alone it can be committed. 

Wheaton defines piracy as Wring the offence of “depredating on the seas, 
without being authorised by any foreign ^tate, or with commissions from 
different sovereigns at war with each oilier. * 


In Moore’s “Digest of International Law” 3 a pirate is defined as “one who 
without legal authority from any State, attack** a ship with intention to appro¬ 
priate what belongs to it. I In* pirate is a sea brigand. He has no right to any 
Hag and is justiciable by all.” 

In the United States v. £ with* Story, J. observed: “Whatever may he the 
diversity of definitions in oilier icspects, all writers concur in holding that 
robbery or forcible depredations upon the. sea, ammo furawli, is piracy.” 

In the American case The Ambrose Light * it was observed by die Federal 
Court that an armed ship must have authority of a State Itehind it, and il it 
has not got such an authority it is a pirate even though no act « f robbery lias 
been committed by it. 


1. (1934) A 5 6 

2. c/o M Matsu.la—Krpoit to the Prague of Nations Omuiittrr of Experts for the Pro* 
grc.sivr Codification of Inirrnational l.aw. 

t. (1906) Vol. 2. p.953. 

4. (.U20}5 Wheat. 154, 161. 

5. 25 Fed. Krp. i08. 
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It is clear from the above that the essential ingredients of an act of 
piracy arc : 

(1) It is an act performed by a person sailing the high seas. 

(2) Such an act is without the authority or commission of any State. 

Actl,a J rob,,c, y is not an essential element in the crime of piracy 
juiegentinw ; ;i UustvMcd attempt to commit roblxtry is equally piracy jure 


acl of rohbcr y is committed by a private vessel against another 
vessel o, by the mutinous crew against their own vessel. 

with public,* cnds S< nCC ° f P ' ,aCy r ° ,,sists iu ,l,c l >ursuil of private, as contrasted 

A public armed vessel has a right to search another vessel if there is a 
icasonablc suspicion of piracy or if she suspects that the vessel is engaged in 
activities against the safety of the State to which the public vessel belongs. 
Where pirates arc caught at sea, after committing robbery on land, the captor’s 
has J ur,sd, ci |0 n over them. It was held by Dr. Lushington in The 
Magellan Pirates that the pirates can also lx: followed after their initial act of 
piracy on the high seas and taken on shore. 


Piratical acts authorised by a Government.—ICven an independent 
•Mate may be guilty of piratical acts: The Magellan Timles'. Professor Hyde 
maintains dial “national authorisation of the commission of piratical acts 
would not free pirates from their internationally illegal aspects”.* It was 
resolved at the Washington Conference (1922) that any person violating the 
i ulcs ot International Law, even while acting under superior orders could lv 
proceeded against in the Courts of any state “as for acts of piracy”. 

Right of Visit and Seizure of Piratical Ships—All warships arc 
entitled to visit a vessel deemed to lx: piratical for the purpose of ascertaining 
her true character and to chase, capture and bring her into tlv: courts of their 
country lor trial. A pirate loses the protection of the Hag. 


Ownership of property in piracy.—A robbery by piracy does not 
deprive the rightful owner of his property which has to be restored to him when 
recaptured. Under S. 5 of the Piracy Act of 1850 all ships and goods taken 
possession of from pirates and proved to have belonged to any of Her Majesty’s 
subjects or from the subjects of any foreign power shall lx- restored by decree of 
me Admiralty Court to the former owner. 


after the non¬ 
rtf 


Case Law. An insurgent warship engaging in hostilities <uiu »*•' . 

existence of the Government to which the ship Lclonged is guiliy of an act of 
piracy. I his happened with die Confederate cruiser Shenandoah which, during 
the. American Civil War, continued her Irclligcrent operations off Caj)e Horn 
even after the capitulation of the Confederate Government. But it was found 
on the arrival of the Shenatvloah at Liverpool that she was ignorant at the time 
of the surrender of the Confederates. The British authorities accordingly releas¬ 
ed the captain and crew and restored die cruiser to die United Slates Govern¬ 
ment as not being guiliy of piracy. 


L (l<*53) 1 Spink’s R. & A. 81. 
2. Vol I, p. 411. 
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Piracy according to Municipal Law—Pi racy according to Inu-r- 
nauonal Law must not be confused with ])iracy according to municipal laws 
, Mates - . A ^ ,alc Ciin *ramc law treating as piratical certain criminal acts of 
lessor gravity than those embodied in the term piraev bv International Law. 
i 1,0 natural consequence is that there is a restriction on the jurisdiction of a 
late it the piratical act is only punishable by municipal law for in that 
case the State cannot enforce its municipal law on the open sea against a 
foreigner; it can, however, punish its nationals even though their act inay not 
tall within the ambit of piracy by International Law for they being nationals 
are subject to the municipal law of the Stale. In the case of piracy by 
International Law every Stale has jurisdiction to punish persons guilty of 
such acts lor it is an offence against the whole body of civilized States. 


n.‘) CCu, i^ m £ l l“* British Year Book of International Law, 1938, “the 
icipal law ol different countries may and often does assimilate to piracy 
jure gtntium other acts which are not covered by it and may c .11 them piracy 
t oi insumce, the act of a crew in revolt against owner'or master in seizinu 

coinmh^M °? ' Vitl1 ll,C S, ‘ ip '’ bul l,u V cannot, in .especi of such acts 
wl ?r 1. i• >y rs 0,1 lhc high seas, claim the exceptional jurisdiction 

11 P ,lil cy j-re gentium. luithcr, two oi more States inay by treaty 

c ,, a dd other acts to tin categories ol violence at sea covered by piracy 
si.clf m a, r l ' nay a h ,,Ci: lu exceptional transport provisions with regard u, 
1 ac ts (as lor ms'ance, slav«-tradings, or arms running), but such treaties 
°niy govern the relations of the parlies to them unless and until by wide 
Piact' - 1 ."^ * M ‘ heionic part of the gciici.J law of nations. Moreover in 
lalliM> U y 1 U oxceptional jurisdiction provisions in su< h treaties have always 
snort ol the provisions applicable to piracy jure gtntium". 


I he Washington Nu\al Conference nt' 1922 enlarged the mojx: of piracy 
"i International Law by laying down that persons on surface vessels or sub 
marines violating the human rules of warfare were to lx*, tried and punished 
* wr ** ,c offence of piracy. 1’his provision was, however, never enforced. 


Nyon Agreement —During tin: Spanish Cavil War (1936-39) the Biitish- 
IjcivfTiiiiicnt adopted a policy of uon-i liter vention. A large number of merchant 
vessels were destroyed in the Mediie rranean by German and Italian submarines, 
an.l to avert any catastrophe of war die British and French Governments 
convened a conference of the Mediterranean i*»w< rs at Nyon in September 193”. 
W . ,e i , t ,U - ° f *5? conference it was agm-d U*tw t en (.real Britain, France, the 

'|.a. O 1„. '“w", 1 ’ , '"V’i Ruma,,ia - Bull ' aria > E S.VI« and Yugoslavia Umt ,!,<• 
„ "V ; 1 Va,s ' ,, l ,s " f P""*** "l-'-aling Within the specified a., as 

round “ " , | la,,cai1 w '• IC au,l " , " sctl 1 coum " al| ack and destroy submarines 
ronti;.-?’ W 1,1 allarkl,l « a,, V merchant vessel not lxdonging to c ither of the 
Of d aIt was Stated that the attacks by the suh.mu ines w^ act! 

pre vision: "‘l 1 ! 1 W™nciii of .September 17, 1937, extended the 

i visions applicable to surface: vessels ami aircraft. 


It is to Ik: noted that ihese attempts to 
exceptional measures and did not affect the 
piracy. 


enlarge the sco|x- of piracy were 
fundamental law with regard to 
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Air Piracy (Hijacking 

Aircraft hijacking defined. —‘Aircraft hijacking’ is a contemporary 
addition io the roster of international and national crimes, and the necessity 
lor iis control at the international and national levels is only beginning to 
be recognized by States. 1 It is unlawfully interfering with, seizing or 
otherwise wronglully exercising control of an aircraft in flight by a person 
who is on board in order to change its itinerary. The offence of‘aircraft 
hijacking’ essentially consists of taking or conversion to private use of an 
aircraft as a means ot transportation and forcibly changing its flight plan 
t<> a different destination. Theft of the aircraft itself or robbery ‘>1 
passengers or crew has not normally been the practice of hijackers 
during the past two decades, although both acts have taken place 
on occasions. 4 

Incidence of Hijacking. —from January 1948 to the beginning of 
•Vpicmbcr 1969, 121 cases of completed hijackings were reported. Since May 
V? 1 ,i . f ty°nc aircraft of the United States registration were victims ol 
hijacking operations and Cuba was the destination in fifty cases. During the 
period 1961 and 1969, sixtyninc cases of hijacking took place. The cases of 
hijacking during the period 1948-50 may partly he traced to political turmoil 
in Czechoslovakia and China, and those during 1958-1962 to the consolidation 
of its authority by the Castro regime in Cuba. The hijacking or skyjacking 
game was cailicr practised by the domiciled Cubans in Miami America) for 
personal reasons because they were not allowed to visit their native land, 
Cuba. Later on, it too’' a turn for securing political gains. 

Hijacking by Palestinian guerillas. —The subject of aircraft hijack- 
mg assumed great importance in .September 1970 when Palestinian 
guerillas hijacked as many as four planes and destroyed three by blowing 
them up, including a Pan-American Jumbo jet, which they hail hijacked to a 
desert aiistrip in Jordan. The latest eases of hijacking were practised not 
lor escaping from one country to another l ut in furtherance of the “war o! 
liberation”, as the Marxist extremists among the Palestinian guerillas have 
termed it. 

On May 31, 1972, a Japanese .'quad, liirtd 1 v Arab guerillas, Killed 26 
persons and wounded 72 in die < usioins hall of thc Lydda airport in Tel Avix. 

I ho guerilla terror struck a second time within a year at Munich where t* ,c 
Olympiad 1972 was being held. On .September 5, 1972, some Arab guerilla' 
sealed the wall of the village and reached the quarters occupied by 
Israeli sportsmen and rounded up 20 Israelis who were held as hostages. •' 
the airport the Munich police opened lire on guerillas who in turn fned a 
the hostages killing nine of them. Tbrccc guerillas were killed in the act)" ' 
and tlucc were <apturcd 1 v the German police. 

The tince Palestinians imprisoned in West Germany following their 
alleged dastardly participation in the Munich Olvmpic Games killings 'Verc 
however suirendered to the three Arab hijackers (tilack September gioup) al 
the close of October lv72 when they skyjacked a West German Lufthaim 1 
plane to Zagreb and threatened to blow up the aircraft if the 'Vest Gcrim»“ 
Government did not concede, and the West German Government submitted »" 
the blackmail. 

1. Alona E. Evans : Aircraft Hija king, Ii> Cause an I • 'urc. X'ol 63. 1969 America 

Journal of Imernational Law, p. 693. 

-. Ibid., p-696. 

3- Oppenheim : International Law, A Treatise, Vol- I, p 60S 


GENEVA CONVENTION* ON THE HIGH SEAS, 1958 24l 

On December 28, 1972, four Black September guerillas seize*l the 
Israeli Embassy in Bangkok, Thailand, and held six Israeli diplomats 
as hostages for 19 hours. They threatened to kill the hostages and blow up 
the embassy unless Israel freed 36 Palestinians held in its prisons. As usual, 
the government of Israel refused to bow down before these demands. How¬ 
ever , the government of Thailand took prompt action. The embassy was 
immediately ringed and it was impressed upon the commandos that there 
would be no bargaining about the hostages. The Chief of Staff of the Thai 
army himself met the guerillas and argued with them. The Egyptian 
Ambassador in Thailand also joined him. The commandos, alter much per¬ 
suasion, agreed to refrain from carrying out their plan if they were given 
safe passage to Cairo. The Thai government consented and thus a great tragedy 
was averted. 

Hijacking of Indian plan*. —On January 31, 1**71, an Indian passen¬ 
ger plane was hijacked by two political fanatics to Lahore in Pakistan. On 
February 2, 1971, the skyjackers blew up the plane in full view of Pak. 
troops and aviation personnel. Suprisingly, instead of being treated as the 
criminals, the skyjackers were given asylum by the Government of Pakistan. 

Air Piracy. —Air Piracy is a new development not envisaged earlier. 
Piracy in its original and strict meaning is an unauthorised act of violence 
committed by a private vessel on the open sea against another vessel with 
intent to plunder (ammo fur <mdi). y Professor Oppcnheim elaborates the defini¬ 
tion of piracy by saying that it comprises every unauthorised act of violence 
against persons or goods c unmitied on the open sea either by a private vessel 
against another vessel or by the mutinous crew or passengers against their 
own vessel. 

Piracy, in the classical sense or strict legal parlance is, therefore, 
robbery or forcible depredations upon the sea, ammo furandi. It is not an act 
performed b/ a hijacker in the sky. The essence of piracy also consists in 
the pursuit of private, as opposed to public, ends. 

International Air Law -The rules of international civil aviation arc 
enshrined in the various conventions adopted by nations from lime to time. 
The Convention relating to the Regulation of Aerial Navigation, l9l‘J, recog¬ 
nises that every nation has complete and exclusive sovereignty over air space 
above its territory and that each contracting Stale undertakes in time of peace 
to accord freedom of innocent passage above its territory to the aircraft of the 
other contracting States. The Convention on International Civil Aviation, 
1944, provides that each conliacting Stale agrees that all aircraft of the other 
contracting Stales, being aircraft not engaged in scheduled international air 
services, shall have the right, subject to the observance of the terms of the 
Convention, to make lligltts into or in transit non-sivp across its territory and 
to make slops for non-trallic purposes without the necessity of obtaining 
prior permission, and subject to the light of the State llown over to require 
landing. 

Geneva Conventions on the High Seas, 1958.— In the 1958-Geneva 
Conventions on the High Seas refeionce is made to piracy by aircraft. Article 
15 defines pi.acy to consist of any illegal acts of violence, detention or any act 
of depredation, commuted tor p.ivate ends by the crew or the passengers of a 
pnvatc slup or aircraft, and directed on the high seas against another ship or 
aiiciall, or against persons or property on board such ship or aircrait. The 
emphasis here is on the pnatical act being committed for private eruh and 
directed on the high seas against another ship or aircraft. “This excludes 
lioin piracy jun gentium both acts solely inspired by political motives and acts 
enheim luternaticnul Law, A Treatise, Vol. 1, p. 608. 
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committed on board a ship or aircraft by the crew 



u... „f t i. in ic-aiicci oi uiesc acis uu 

law of the Hag slate or of the slate whose nationals th p may be. : 

p,.; (' 1 10 . c . a . sc l>,rac y Jure Gentium * the Judicial Committee of the 

™ r • l ud down that actual robbery is not an essential element in 

1 . P'WYJ?* gentium (piracy under International Law . A frustrat- 
view nf I*. COin , ,n, 1 l 2 P ira, . ic ‘ il «>bbsry i s equally piracy jure gentium. In 
Gommfn .h Jr" lni:a, ""8! ° f «'>- 'em piracy 1 yiveii by the Judicial 
r ommutec, iho offeuce .nay be prompted by .lives other than gain, c. g., 

CKtriulo I .k-oeva Conventions ol 1958, however, did not adopt this 
ni^rv 1 T'*'?** °} P ,rac y a “» definitely rejected it by confining the term 
comtniit ?r y A aCt ° f V|olc,lc<r » detention or any act of depredation, 

committed for private ends. v 

In view of the increased piratical acts on aircraft in 1961 the United 
Mates Congress amended the federal Aviation Act of 1938 to provide for the 
oifences oi anciaft piracy by including interference with flight crew members 
ni attendants by assault, intimidation or threat, and the carrying of concealed 
deadly 01 dangerous weapons on board an aircraft by unauthorised persons. 

Perils of Air Piracy.—Close on the heels of Cuban and the Latin 
American ac venturers, whose activities have been brought under control by 
Castro and the realisation by Latin American adventurers of the futility «*f 

the job, the activities of the Palestinian guerillas have made international 
flights almost perilous, adding a new dimension to foreign relations and the 
law and order situation in the air. 

I he United States of America and the United Kingdom referred the 
matter to the United Nations President Nixon made an appeal to all couniri'S 
in the world to meet the challenge of air piracy immediaiclv and effectively i» 
the context of the hijackings l»y the Arab guerillas. The U. N. Secretary 
General l> 1 haul set the tone of reaction by denouncing hijackings as 
savage and inhuman acts, I'.very responsible Arab leader now recognises* 
although llicy lauded guerillas in the beginning as patri .ts-th.it plane sky¬ 
jacking docs not serve the Arab cause. Such tactics, on the other hand, have 
turned the rest ol the international community activcl y hostile. 

In December 1969 the General Assembly, while feeling deeply concerned 
over acts of unlawlul interference with international civil aviation, called upon 
States to ensure that their res|>cclivc national legislations provided effective 
legal measures against hijacking of ci\il aircraft in flight, urged them to 
ensure prosecution of hijackers and urged full support for the efforts of the 
I nlernalioual Civil Aviation Organization to prepare and implement a 
convention to make unlawful seizure of civil aircraft a punishable offence. 3 

Tokyo Convention —'I lie Tokyo Convention on offences and ccruiiil 
other acts committed on Imard Aircraft, which was signed at Tokvo on Septem¬ 
ber 14, 1963, under the auspices of the I.C. A. O. and which came into force 
on December 4, 1969, forbids unlawful seizure of civil aircraft in flight and 
charges the contracting States with the duty of restoring such aircraft and 
cargo to the rightful owners and facilitating resumption of the interrupted 

1. |. L. Bricrly : The Law of Nations. Sixth Ed tion. p. 31 i. 

2. 1914 A. C. 586. 

*• 1 he resolution was ado ted by the United Nation* General Assembly on December 

1969, by 7/ votes in favour. 2 against with 17 absternion>. 
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flight. (Art. 11). This provision does not pivscriU* adequate^unitive measure!, 
nor has the offence been made a crime under international la.v. The main 
emphasis is upon restoration of properly and resumption of flight. Articles 13 
and 16 no doubt provide that the offender may be taken into custody by any 
contracting State and held for criminal proceedings or for extradition, but 
neither action is mandatory. 

A sub-committee of the Legal Committee of International Civil Avia¬ 
tion Organization discussed the question of drafting of an international 
agreement designed to facilitate apprehension and prosecution ul oilenders and 
catne to the conclusion that there should be a protocol to the Tokyo Conven¬ 
tion or an ind r pendent convention to which non-signatories to the 1 okyo 
Convention could also join which may provide for an international agreement 
relating to extradition and prosecution. 1 he draft docs not apply to aircraft 
on the ground, military or other public aircraft and flights wholly within the 
territory of the state of the aircraft, for the obvious reason that the slate of 
registration and the state of lir-t landing have jurisdiction t • prosecute an 
offender. 


As regards extradition, the draft provides that the offence shall he 
deemed to lx: included as an extradition offence in any extradition treaty 
existing or to Ik- concluded In-twccn the various contracting St ites. 


Hie draft docs not c ivisage any reference to political offence. And one 
«»f the necessary conditions for extradition generally inserted in extradition 
treaties in compliance whereof the criminals are surrendered by one State to 
another through the diplomatic channel is that a fugitive criminal shall not 
he surrendered if the off- »ce in rcs|»ect of which Ids surrender is demanded is 
one of a political character. 


Tlic International Conference on Air Law convened at The Hague under 

• he auspices of the I. C. A. O. from D'ccmjwr 1 to 16, 1970, adopted the 
Convention for the Suppression of Unlawful Seizure of Aircraft. 


A diplomatic conference convened by I. C. A. O. to consider the draft 
convention on acts of unlawful interference against international civil aviation 
■net in Montreal in September 1971 and adopted and opened for signature 
the Convention for the Suppression of L nlawful Acts against the. safety of 
Civil Aviation. 


U. N. resolution on skyjacking. —The U. N. General Assembly 
adopted a resolution on Novemiter 25, 1970, which condemned all acts of 
aerial hijacking and called upon States to lake all appropriate measures to 
deter, prevent or suppress acts within their jurisdiction at every stage of the 
execution of these actions and to provide for the prosecution and punishment 
of those who per|>clraie such acts in a manner commensurate with the gravity 
• »1 those « rimes. 


Hague Convention, 1970 —The International Conference on Air Law 
convened at The Hague under the auspices of the I. C. A. O. from December 
1 to 16, 1970, adopted the Convention for the Suppression of Unlawful 
Seizure of Aircraft. In order to give effect to the Convention Great Britain 
passed the Hijacking Act, 1971. 

Montreal Convention, 1971. —A diplomatic conference convened by 
1. C. A. t). t<> consider the draft c onvention on acts of unlawful interference 

against international civil aviation met in Montreal in Scptcmljer 1971 and 
adopted an l opened lor signature the Convention for the Suppression of 
Unlawful Acts against the Safety of Civil Aviation. 
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The Tokyo Convention did not attempt to define specific offences, as this 
would have involved the preparation of an international criminal code 
covering a wide range of offences. The Hague Convention only defined the 
offence of unlawful seizure of aircraft. But the Montreal Convention, 1971, 
adopted the enumerative approach and described a number of penal offences 
within the framework of a multilateral convention. Article 1 of the Con¬ 
vention extends the concept of universal jurisdiction to all offences or attempts 
at hijacking. The Montreal Convention embodies The Hague Convention 
provisions on the taking of the alleged offender into custody, joint air trans¬ 
port operating organizations or international operating agencies, etc. There 
is provision for the settlement of disputes, subject to a reservation concerning 
this provision. The Montreal Convention has broken new ground and goes 
beyond mere codification—in providing for international legal action to be 
taken by states in respect of many acts which, however reprehensible they may 
be, previously were not considered eligible for treatment in an international 
convention on criminal matters. 


Remedial Measures.-—Air piracy should be treated a heinous crime 
having no frontiers. Air hijackers should not rccei ve any aid and assistance 
Irom any state whatsoever. They should be treated as air brigands and no 
national sympathy for the commission of these piratical acts would free them 
from their international illegal aspects. On the face of it the act of hijacking 
constitutes a theft in that it involves the taking of personal property without 
consent in such a manner as to create an unreasonable risk of permanent 
loss. It ts essentially an international criminal offence, and there should be 
concerted effort on the part of States to realise its gravity and to adopt 
punitive legislation relative to the offence and at the same time agreeing lo 
the extradition of hijackers. 


CHAPTER XXI 


JURISDICTION* OVER Ai IEXS 

Admission of Aliens. —Th ;rc is a difference of opini >n wi tli regard to 
the right of a State to regulate the admission of th* aliens into its territory. 
1 he Courts of ;hc United States have held that every nation has an inherent 
right by virtue of its sovereignty to forbid the entrance of foreigners with*" 
its dominions, or to admit them upon conditions : Nishimura Ekiu v. United 
States . a The extreme view that a State is bound to admit all aliens has never 
found lavour with the States in general. In practice, however, due **> 
intercourse and interdependence of States every State makes its own laws to 
regulate the admission of aliens in its territory. A State may 
refuse admission of aliens if they arc likelv to compete with its nationals. 
In view of these considerations immigration' laws arc found on the statute 
book of different countries. 

According to Mr. Justice Gray, it is an accepted maxiin of Interna¬ 
tional Law that every sovereign nation has the power, as inherent in sovereignty 
and essential to preservation, to forbid the entrance of foreigners within its 
dominion or to admit them only in such cases and upon such conditions as it 
may seem fit to prescribe. According to him, it has also the right to exclude 
all aliens or any class of aliens absolutely or upon certain conditions, in "’ af 
or in peace. The reception of the aliens, according to Oppcnhcim, is 
matter of discretion and every State is by reason of its territorial supremacy 
competent to exclude aliens from the whole or any part of its territory. 

- u oa/I 1 - ^' ncricanFireand Usually Co. v .Sunnv South Aircr.f. Service. Inc. NO So 2d 
/a, U9bz). 

2. 142 U S. 651. 
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The Right of Asylum.—A competence to "rant asylum derives directly 
from the territorial sovereignty of States. It is generally recognised that, in the 
absence of an extradition treaty with the requesting State,.the surrender of a 
foreign criminal who has taken refuge within its territory cannot be demanded. 
The so-called right of asylum is not a right possessed by the alien to demand 
that the receiving State must grant protection and asylum. Article 14 of the 
Universal Declaration of Human Rights lays down that “everyone has the 
right to seek and to enjoy in other countries asylum from persecution.” That 
article, however, does not confer a right to receive asylum ; it only enables him 
to seek and, if granted, enjoy asylum from persecution. Moreover the Declara¬ 
tion is also not a legally binding instrument. 

Expulsion of Aliens.— With regard to expulsion of aliens, it is justified 
with respect to those aliens who conspire against the safety of the State in which 
they live. An alien, however, has no legal claim to residence in another State 
and the latter may send him out «>1 the country. In spite of this,^wholc'sftle 
expulsion of aliens is never viewed with favour and leads to serious conflict, for 
no State can, with any measure of propriety, abuse the right. M 

An alien expelled without any cause in time of peace entails protest by the 
home-Statc through diplomatic means. In time of war, however, every State 
is entitled to expel enemy aliens. Even in time of peace aliens are not exp. lled 
for political reasons and when they arc so expelled they are not sent to the 
country where their lives may be in danger on account of their political views. 
The Australian law provides that where an alien has live.d in the country for 
three years or more, he is not liable for expulsion even though convicted for a 
criminal offence. 


Vagabond, destitute or criminal aliens, entering a State without permis¬ 
sion are generally arrested and reconducted to the home State. 

Aliens subject to territorial supremacy. —When an alien enters the 
territory of a State he takes upon himself die consequences of the State laws iu 
the same way as the citizens of that State. If he takes up a permanent residence 
in the State he is not exempt from taxes and other burdens that might be 
imposed on him by the laws of that country. It is the duty of the foreign State 
, > to offer a fair trial to an alien and also to protect him against assault on his 
person and properly. He cannot be forced to do military service without his 
native country’s consent. On the other hand, the home Suite may recall its 
citizens from any corner of the earth lor the purpose of rendering military 
service. An alien does not altogether lose right to protection from his native 
country, but such invocation may not always sound reasonable and proper. 

Treatment of Aliens. —Ordinarily foreigners are not entitled to a greater 
degree of protection or better guarantees of justice than are afforded to State’s 
own citizens or subjects.* In other words, the duty of a State towards aliens 
within its jurisdiction is the same treatment and protection as are accorded to 
its own citizens. In the jVeer Case * the Mexican Claims Commission observed in 
1026 that the propriety of governmental acts should be put to the test of inter¬ 
national standards, and that the treatment of an alien, in order to constitute an 
international delinquency, should amount to an outrage, to bad faith, to wilful 
neglect of duty, or to an insufficiency of governmental action so far short of 
^ international standards that every reasonable and impartial man would readily 
recognize its insufficiency. Whether ih insufficiency proceeds from the deficient 
execution of an intelligent law, or from the fact that the laws of die country 

p 254 *' A,DO * - s - H"shy ; 1 he Essential* of International Public Law and Organization, 

2 . Opinions of Commissioners. Neer’s Case. p. 73. 
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Position of Resident Aliens.— A resident alien can be required lo pay 
rales and taxes if his residence in a foreign State is long. In case of necessity 
he can even be required to serve in the local police and h cal fire brigade with 
a view to maintaining law and order. During the Necond World War most of 
the belligerent States compelled the resident aliens to perform civil service 
connected with the war effort. They cannot, however, be required to serve 
in the army or navy without the consent of the State to which they 
belong. 

Certain privileges were granted to aliens as a result ol renin treaties 
known as Capitulations entered into between some of the Asian and African 
countries and European countries. These treaties enabled the aliens not to be 
tried by the courts of the Asian or African States but by their own courts. Such 
treaties reminiscent of colonial days came to an end with the independence of 
Eastern States and crowing consciousness of their right o( self-determination. 

< ... ° • i : i Iihi 



dependants. 

Right to Tax Aliens.— It is accepted on all hands as a principle ot 
International Law that a Stale admitting an alien has, in consonance with its 
sovereignty, the right t«> tax him. In tin (.eorgi IT. Cook case the United Stan s 
Mexican Claims Commission obsrived that “the right of the State m levy taxes 
constitutes an inherent part of its sovereign!) ; it is a function necessary to its 
very existence and it has often been alleged, not only in Mexico, but in the 
United Slates and other countries, that legislatures, whether of States or ol the 
federation, cannot legally create exemptions which restrict the free exercise ot 
the sovereign power of the -Stale in this regard.” 

Jurisdiction Over Aliens — In the Cutting case 1 the Mexican Courts 
exercised criminal jurisdiction over an American citizen for the publication of 
a libellous article in Texas against a Mexican citizen. On his arrest Cutting 
appealed to the United Stales consul for protection alleging that he had been 
cast into jail for an alleged offence committed in Texas. In spile of represen¬ 
tations in ulc Iw the Government of tlie United States, the Courts of Mexico 
sustained their jurisdiction. 1* was observed that as acts consummated on the 
territory of the Canton «>f Bravos, Stale of Chihuahua, it was incumbent on the 
Judge to pass upon them conformably to the laws in force in the* said Mate, 
especially in view of the fact that the accused resided in that town, where he 
had his domicile for more* than two years. 


In the Chinese Exclusion cas * Mr. Justice Field observed that the Govern' 
inent of the United States, through the action of the legislative department, 
can exclude aliens from iis territory is a proposition which we do not think open 
to controversy. Juris Union over its own territory to that extent is an incident ol 
every independent nation. It is a part of its iude|»endcnce. If it could not 
exclude aliens it would hr to that extent subject to the control of another power 

.The power of exclusion of foreigners being an incident ot sovereignly 

belonging lo the Government of the United States, as a part of those sovereign 
powers delegated by the Constitution, the right to its exercise at any lime when, 
in iI k*, judgment ol the Government, the interests of the country require it, 
cannot Ik: granted away or restrained on behalf of any one. 

1 . Muore : Report on Extraterritorial Gimr (1887), p. 9- 

2. ( lue Clian Pii»u v. United State-. (1j. S. Supreme Court. 130 U. S. 5B1). 
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The Calvo Clause.—'I he last part of the nineteenth century and the early 
twentieth witnessed disturbed political conditions in the newer States of Latin 
America, resulting in occasional resort to armed intervention to enforce 
demands for redress. The foreigners did not resort to local remedies on 
account of primitive and unstable Governments, insufficient or lack of 
confidence in local standards of justice. The writings of the celebrated 
Argentine jurist, Carlos Calvo, provided a way out to Latin American States 
to pm down foreigners to local remedies alone and thus restrain diplomatic 
interposition. I he Calvo Clause limits or excludes the appeal of a foreigner 
or a foreign company to their home State in matters which arc the subject of 
a contract with another State. The insertion of this clause in a contract 
prevents the foreign national from claiming with regard to the interests and 
he business connected with the contract any other rights or means to enforce 
he same than those granted by the foreign Government. In other words, the 
foreign national by agreeing to this clause renounces any claim upon his home 
ouie tor his protection in respect of the contract. 

, ‘ hc Calv .° clau r sc > according ,o Hackwo. il,, lays down that equal rights 
ay l c granted to foreigner, as to citizens, provided the foreigners agree 
before the Secretariat of foreign delations to consider themselves as nationals 
n respect to such property, and accordingly not to invoke the protection of 

I, :™!?' i" ma >lcrs relating thereto ; under penally in case of non- 
compliance, of forfeiture to the nation of properly so acquired. 

w ,„, G . alvo Clause has been objected to on the ground that the individual 
hi , i " , u- ,he co, " ra,; ‘ can,,ot «aivc a right which does not belong to 
( ! h ' S S OVC .?‘ n ? e " t - 11 was observed by the U. S. Mexican Claims 

m aliVn'm" "ur tf"* , Am " i ‘ a " l)rtd P”g Co. of Texas v. Mexico that although 
In!™ i • , ful Jy subscribe to the contract containing such a clause, lie 
. cp, l , vc ‘he Government of his nation of its undoubted right of applying 
lamT.f c 3 . rtme< ,cs l ° violations of International Law committed to his 
, 3' Suc '' government frequently has a larger interest in maintaining the 

I:.: J ^ of International Law than in recovering damage for one of its 
h ,£?. '? “ ,**| tlC c ar casc ', and '"anifestly such citizen cannot by contract tic 

in this respect the hands of his government. 7 

may fulfill .°^ rves Schwarzenbergcr, “reasonably interpreted, 

7. a b‘ghly, beneficial lunction, if its purpose is to prevent abuses of the 

fo° i w Pr ° r eC " 0n ' m ’ 1 IO d ' slroy ,hc r ‘8 hl itself — abuses which arc'intolerable 

rkil M •- S c»;;!' CSP , eCUnS ? T Uon r and ar<; prolific breeders of international 
| °PPeubei". is also of the x lew ihat while such clauses “may often 

until the ousting the jurisdiction of an international tribunal 

weiuh. of amfo -f hC Ca ‘ COU “ s havc bccn exhausted, nevertheless the 
pum t , “ i‘e 0 , r, ' y 1S | a « a, , ,,st 1 >he validity of so much of a 'Calvo clause’as 

confers n,, k 1,K , ,V, Ual ,cn " uncc the right which International La* 

treaunent WK "" ^ UP °') his h '" nc State, of protecting him against 
. . fi wbich contravenes tl.e rules of International Law.”* Starke also 

». "' e ^ 1CW whui 1,c observes that in so fa. as the Calvo clause 

cidJens , r:r C1 " gencral ,hc s " v ercign right of a State to protect its 
, ‘ at CXte ", t ' H,d and thai lhis clause is ineffective to bar the 
ml,. States to protect then nationals abroad, or t„ release States from their 
uuiy to protect foreigners on their territory.* 


*• International Law, Vol. I. 8 1 , lid. p. 345. 

2 . An Imroduction to International Law. 7t , LL.pp .00-301 


CHAPTER XXII 

IIJRISDICTIONOF MUNICIPAL COURTS IN SEIZURES 

JL effectld in contravention of 

INTERNATIONAL LAW 

Introduction. —We have studied in an earlier chapter that within the 

^..Stif ^ ntust h 

raSftSss Cif 

required Act. 

^ . wii.-ihrr municipal courts would exercise jurisdiction 

The question arises wli. . |i M , m i n violation of the provisions of 

wcrperwns anclthi^ browg may be studied from three different angles. 

International Law. The qv n lcr Vitory of another Slate in violation of 
diz ; seizures of individual t | lc territorial waters of another State 

extradition treaty, seizures , in circumstances unwarranted by 

and seizures of vessels on tiu. ; ; 

customary International Law 01 uc . • 

it « r i <t»iz U re« of Fugitives.—As regards unlawful seizures of 
Unlawful Se permanent Court of Arbitration, in the ease of 

fugitives, it was held by . Savarker's ease, that although it was 

Franu v. Great Bn^in^co.n^ by ^ arrcsl of SavarUar 

admitted that an »r eg y French police to the British police m 

and by his l xung handed o v crny ^ ^ ^ ^ ^ International Law 

mistaken cxccutm . nV obligation on the power which had in us 

ITi^ * was committed by the 

foreign agent who delivered up to that power. 

Similarly, in the case of / nilei States v. Insul? it was laid down that one 
chained with crime could not escape prosecution under the indictment by 
showin" some irregularity, 01 even an unlawful kidnapping, by officers of tlw 
.rovernnient which resulted in placing him wnhin the jurisdiction, of the couit 
where the indictment against him was pending. 

The same view was expressed in the case ot KutZ v. Ojjiitr Commanding the 
Polish Military Prison Jerusalem a that, provided the Court Martial was properly 
constituted, and provided that the accused who was before it was subject to its 
jurisdiction, the circumstances in which he was arrested and arrived ocioie u c 
Court wcr«- nut relevant to tin: question of the jurisdiction of the Court. 

It is clear from the above decisions that municipal courts arc reluctai 
lire into the legality or otherwise of acts of a foreign agent m arresting 


inquire 


ml to 

the 


1. (1911) No IX. 

2. Annual Digest, (1933-34J Case No 75. 

3. Annual Digest ,1943-45) Case No 45 
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-w. vi\ 1 ^ 

sovereignty Ti C °" SiS,S j " a vi ° la '‘°" of *te 

matter which cona"X "Z i, cal rciatfon, V , '‘ a,i ° n C °. m P lains - il is a 
aspect is a subject notvj£ in ^l^ C,atl °”? of . the « two Cou, ' tri e s , and i" that 
court. 1 J lh constitutional i>owers of the municipal 

Pursuance " bcre “‘^ition takes p.ace in 

clause that a fugitive crimtn,! it ex 1 lr ‘‘ <,, “ 01 * tr caty generally contains a 
of Which his surrender iT rhfl, h bc s "" enderecl if ">c offence in respect 

there is tl c p o is"on thi h r ',' ‘ S T* of * Political character. Similarly 
tried for arwoffcnTcom.ni , fu ? ,l,VC , dcma " fc ' shall not be liable to be 
offence mentioned in thc re neL' c""’, '° * S ",'. ,< : ,ulcr olhcr than ‘he specified 

-Hi has hada „ppor.uniTof fcavln? If d “ , ° n '*? has bcc " libt ' alcd 
States v. Rauscher* hc S,V.L.„ n ,ng i hc , co " ,,t ry. In the case of United 

conviction 7 L ugitfvT X taT, ° f ,he ?«•*« <l'‘ashed the 

USA ^ f . had 1)60,1 surrendered by Great Britain to 

for by treat v the prisT.cfcmddonKO hoI u i,lg l*' 31 I unl . css olhcrwise Prided 

«a,t 

nevertlfelessdid'ntu give ff'' ' n'lnU.rnaXal' SgaS 

oluceving tha, „„ limitation 
relationship ran 1 ~ Ia L • . . ’ C . NC " 11 derived from international 

tn.^,ir«„r. , f e «“'^ •asrtsr - lj> ,hc ju<i « c —• ii «« 

juri S di^,n t of U ‘hcir f oSSX" jUTof V? f -'“V 1 r0 ; ,,,,1 
jurisdiction in violation „f ,|,e cstabli.l cd ruls /f S > i"** 8 • """‘V ' 

clearly not in consonance with the 1, f , , “ e ".'?“° l 1 ia LaW *f 
with the urinrinlp' of tl.#. a . . Honcinents of International Law and 

law—bothVnternatioiial 1 ^»f| ,mCSl,,C • a | V- In . ordcr »« brin K uniformity in the 

. 

'iHu.jtttisdiction X l 'vi'w to , ma '!' c 'P al courts ought no, to exercise 
Cristma 4 case that the Enclish p mir . fc M. ,SI,lg lh< r, sc,zur °s. Jt was held in the 
was in the possession of a i ! ■ "°J a,, °” lhe * r ™ of a ship which 

be an infraction of the rule well^rlfal lna jmuch as to do so would 

sovereign State cannot, directly or h.dircctl’v^ ’"i I, ‘ , " na,i onal Law that a 
Lord Atkin observed in that 'cm- th ** ,ni P lo aded without its consent, 

country will not implead a fnr,^™ . c Proposition that the courts of a 

domestic law. In such circurnstancrs^Hw 61 ^, had - bcCn cn g raftcd into their 
was not necessary to obtain their release I,,lcrvc ntion of the neutral State 

“A captured vessel can bc^ondeinn C |^? r - n,a - n Su P rcnic Prize Court observed : 

, b condemned n ,t ,s established to the satisfaction 

I’ H9 U V s Br 407 S,Cr ' 7 Vl - ,18 - 

J ^38, a A D ^8f 33 - :i4> CaSCN °- ,5 °* 
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of the Court that the capture look place outside neutral territorial waters. If 
it took place within the limits of the sovereignty of a neutral State, the act of 
capture is null and void, and the seizing State can derive no rights therefrom. 
The question whether in a given case these restrictions on the right of capture 
have been observed must, accordingly, be examined by the Court tx officio , and 
if it cannot be answered in the aflirmativc, the seizure cannot be upheld.*’ 

To the same effect are the observations of Lord Stowell in the case of the 
Vrow Anna Catherina. 1 * 3 4 5 “The sanctity of a claim of territory is undoubtedly very 
high. When the fact is established, it overrules every other consideration. I he 
capture is done away ; the property must be restored, notwithstanding that it 
may actually belong to the enemy.” 

The English prize courts have, therefore, followed the principle that the 
seizure of enemy vessels in the territorial waters of a neutral State is an 
infraction of International Law and enables the neutral State to claim the 
release of the seized vessels in c«»uri or by way of international negotiation. 

Seizures on high seas.—As regards seizures on the high seas in circum¬ 
stances not authorised by International Law, it was observed by a United 
States Court in United States v. Ferris* that us the seizure of British subjects was 
effected on a 1 anainanian vessel 270 miles off the coast of United States, i.e., 
far outside the limit laid down by the Treaty of 192*1 between the United 
States and Panama, it was sheer aggression and trespass contrary to the treaty, 
not to be sanctioned by any Court, and could not be the basis ot any proceed¬ 
ings adverse to the delcndants. 

Similar observations were made by the Supreme Court in Cook v. United 
States* . “The odjection is that the Government itself lacked power to seize 
since by the Treaty (of 1*24 between Great Britain and the United States) it 
has imposed a territorial limitation upon its authority. Our Government, 
lacking power to seize, lacked power, because of the Treaty, to subject the 
vessel to our laws. To hold that adjudication may follow a wrongful seizure 
would go far to nullify the purpose and cilect of the Treaty.” 

A contrary view was expressed by a United States Circuit Court of 
Appeals in the case of United Stales v. Ford 4 wherein the Court held that British 
subjects seized on the high seas could be tried for an infraction of United 
States Prohibition Laws for it was sufficient that the defendants were before 
the Court, and the jurisdiction was not impaired by the manner in which they 
were brought before the Court. 

Summing up his conclusions in a well-written article, Felice Morgenstcrn 
observes that the principle that rights—including the right of jurisdiction— 
shall not I c acquired as a result of an illegality would seem to embody a 
rcquiieincnt of justice of overriding importance. He submits that it is the 
duty of courts to administer the law with an eye not only to the merits of each 
individual case but also to higher considerations of legality. 6 


I. (1803) 5 C. Rob 15. 

'2. Annual Digest '1927-28) Cue No. 127. 

3. 228 U. S. 102. 

4. Annual Di.-est (1925-26, Case No. 110. 

5. Jurisdiction in Seizures Effected in Violaion nl Intern tional I.aw. Thr British Year 

lt->ok of International I.aw, 1952, pp. 265. 281. 
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/ CHAPTER XXIII 

NATIONALITY 

What is Nationality ?—Nationality is the character or quality arising 
from membership of some particular nation or State which determines the poli¬ 
tical status and allegiance of a person. It is the most important link between 
an individual and a State. According to Oppenheim it is the quality of an 
individual *‘of being a subject of a certain State, and therefore its citizen.” It 
is a continuing, legal relationship between the sovereign State and the citizen. 
The legal relationship involves the conferment ot rights and imposition of 
corresponding duties upon both. A man’s nationality is not necessarily the 
same from his birth to his death. He may according to circumstances lose his 
nationali ty in the course of his life. He may elect to become a citizen of 
another State v" 

Citizenship or nationality is the status of an individual who legally 
belongs to a certain State or—formulated in a figurative way—is a member of 
that community. 1 

Nationality refers t«> the relationship between a State and an individual 
which is such that the former may with reasons regard the latter as owing 
allegiance to itself.*^ 

Nationality may be defined as the status of membership of the collectivity 
of individuals whose acts, decisions and policy are vouchsafed through the 
legal concept of the State representing those individuals.^* 

Nationality may be dc‘ ned as the bond which unites a person to a given 
Stale, which constitutes his membership in the particular State, which gives 
him a claim to the protection of that State and which subjects him to the 
obligations created by the laws of that State.V 

W harvard Draft Declaration on Nationality. —It defines 'nationality* 
as the 'status' of a national person who is attached to a State by the tic of 
allegiance./' 

In the R. J. I.ynch Claim 6 (192*») the British Mexican Claims Commission 
elucidating the concept of nationality observed : “A man’s nationality forms 
a continuing slate of things and not a physical fact which occurs at a parti¬ 
cular moment. A man’s nationality is a continuing legal relationship between 
the sovereign State on the one hand and the citizen on the other. 1 he 
fundamental basis of a man’s nationality is his membership of an independent 
political community. I his legal relationship involves rights and corresponding 
duties upon both—on the part of the citizen no less than on the part ol the 
Statc.’V A 

Determination of Nationality. — The question of the determination "f 
nationality falls within the domain of municipal law and not International 
Law The right to nationality is not a ‘natural’ right. Nationality is the basis 
ofWtcmational protection, being the indispensable link between the individual 
and International Law. Due to increasing international intercourse and 
traffic, however, conllict of municipal nationality law is not infrequent. I he 


1 . 

2 . 


Hans Kelscn : Principles of International Law, p. 248. 
Op. Cit.. C. C. Hyde. Nationality. I 809. 


3. J. G. Starke : An Introduction to International Law 7th Ed., p. 13G. 

4. C harles G. Fenwitk : International Law. p. 401. 

5. A J. I L »5 (l$3l), p. 754. 
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Hague Codification Conference in the year 1930 adopted several instruments 
with ragard to nationality, eg., Convention on the Conflict of Nationality 
Laws, Protocol on Statelessness, etc. It left for determination of each State 
as to who are its nationals under its own law, which law is to he recognized 
by other States in so far as it is consistent with international conventions, 
international custom, and the principles of law generally recognized with 
regard to nationality. (Art. 1 jy 

The United States Supreme Court observed in 5. I '. v. W’ong Kuril Ark 1 : 
“It is the inherent right of every independent nation to determine for itself 
and according to its own constitution and laws what classes of persons shall be 
entitled to its citizenship.*^^ 

To the same effect arc the observations in the Stoeck v. Tublic Trustee 3 : 
“The question to what State a person belongs must ultimately be decided by 
the municipal law of the State to which he claims to belong to or to which it 
is alleged that he belongs. V 

^ Incidents of nationality at International Law. —According to Starke 
the various^important incidents of nationality^ International Law are (Vf the 
right -diplomatic protection . broad ; (ii^ne responsibility of the State for 
its failure to prevent certain wrongful acts committed by its national or to 
punish him after these wrongful acts arc committed in another State ; (iii) 
the duly of a State to receive back on its tcrritoiy its own nationals ; (iv) the 
duty ol vbe national V^pcrforin military service for the State to which he 
owes allegiance ; (^general right of the State to refpse extradition of its own 
nationals to another State requesting surrender ; (v'rf determination of enemy 
status in lime of war according to the nationality of the person concerned ;and 
(vii) exercise of jurisdiction by States on the basis of nationality*^ 

In consonance with the above incidents Sir Jo!i i Fischer Williams very 
aptly remarked : “The modern world is a world of individuals organised 
into or under States : it is just as such an international question to what State; 
a man belongs as to what State a territory belongs. International right and 
duties depend constantly on the nationality of individuals. To say that for 
questions of nationality there is no International Law is to hand over a large 
mass of international matters to anarchy. But this is not to deny that according 
to International Law nationality as a general rule is left to be settled by muni¬ 
cipal reflations.” 3 

\ **Wfationality, Domicile and Allegiance —There is a subtle difference 
nationality and domicile. Nationality, as explained above, is the 
character or quality arising from membership of some particular nation or 
State and determines tie allegiance of a person. Domicile is an attribute of 
nationality and connotes a person's place of residence*/ It is the relationship 
between the individual and the locality where he has his permanent home. 
Thus nationality may be acquired by domicile. The period of residence 
necessary to enable a person to acquire nationality varies in different countries. 
1 he political status of an individual by virtue of which he becomes the subject 
ot a particular country, binding him by the tic of natural allegiance, is called 
his national character, while his civil status by virtue of which he acquires the 
character of a citizen of some particular country, possessing certain municipal 
/ rights and subject to certain obligations, is referred to by the term ‘domicile.'. 
* Allegiance is a term synonymous with national character implying the obliga¬ 
tions and fidelity that an individual owes to the State whose national character 
he bears 

b * 09 u. S. 6i9 
(1921) 2 Ch. 6'J. 

British Year Book of International 1 aw (1927), p. 51. 
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Nationality and Citizenship. —‘Nationality* and ‘citizenship* arc not 
interchangeable terms. ‘Nationality* has reference to the jural relationship 
which may arise for consideration under international law. On the other 
hand, ‘citizenship* has reference to the jural relationship under municipal law. 
In other words, nationality determines the civil rights of a person, natural or 
artificial, particularly with reference to international law, whereas citizenship 
is intimately connected with civic rights under municipal law. Hence all 
citizens are nationals of a particular State, but all nationals may not be citizens 
ol the State. In other words, citizens arc those persons who have full political 
rights as distinguished from nationals, who,may not enjoy full political rights 
and air still domiciled in that country. 1 

Modes of acquiring nationality. —According to Oppenheim there are 
live modes-of acquiring nationality. They arc as under ly 

^lhc first and the most important mode of acquit utionality is by 
birth. It may he according to nn soli , viz.. the territory or locality of birth 
X/Within the ten itorial jurisdiction of a given State, without regard to the status 
s 'd parents, or jus sanguinis, viz., the nationality of the parents at birth, i.#.» 
principle of descent ; or according to both,/ 


l 


\ 


l he \ast ii aj< rily c f ih.c | <c pic of ihc world acuqirc their nationality by 
l*n th. Germany adopts the icst of parentage (jus sanguinis) as the decisive factor 
bn determination «f r ue's muionnlitv, the child having: been born at home or 
abroad. Other 


countries which adhere solely to jus sanguinis (that it, parental 
is the deciding factor), arc Ansliia, China, fJcmnarlq I inland, Hungary, 
Japan, the Netherlands, Norway, -I oland, Rumania, Sweden, Switzerland 

'Si 


I urkey and the U. .V S. R. In Argouina, Bolivia, Brazil^ Chile, Cuba, Panama, 
Paraguay, Peru and l tuguay, however, the decisive factor ITT (IctcriiTinc ones, 
nationality is the territory on which a child is born, (viz., jus soli ) irrespective 
of the fact whether its parents arc citizens or aliens. Countries like Great 
Britain and the U. S. A. adopt a mixed print iplc./According to the Uriish 
Nationality Act, liMB, e\<jy person born within Hur Majesty** dominions and 
allegiance and l orn out of Her Majesty’s dominions and whose father was at 
that lime a Biitish subject born within Her Majesty’s allegiance or whose 
birth was registered at a British consulate shall be deemed to be a natural born 
British subject. In the United States, according t • the Immigration and 
Nationality Act of l‘j52, a person born in the United States and subject to the 
jurisdiction thereof, a person Imm in the United States to a member of an 
Indian, Eskimo, Aleutian, or other aboriginal tribe and a person born outside 
the United States and its outlying possessions of parents both of whom arc 
citizens ot the United Slates and one «-f whom has had residence in the United 

S tates or one •»! us outlying possessions prior to the birth of such person shall 
lie nationals and citizens of the b fTTfcrl States at birth. 

The second mode of acquiring nationality is by naturalisation. It Ia ^ 
place when a person becomes the subject of a State to vtytft h he was before a 
-i-*— '• • .... . _ —i the State 


alien. It is an artificial tic of allegiance between the person anti ... 
where that person resides. There arc six ways of naturalisation, \ 

marriage, i.c., wife assuming her husband's nationality, (2) legitimation when * 
by the illegitimate child acquires nationality of the father, option, 


acquisition of domicile, (5 appointment as Government official, and (6 giant 
on application to the State authorities. Naturalisation is permissible only in cast 
the alien applies for 

“naturalisation is an administrative act ol the Stale 


According ti 


it.- 

Kelson, 


. . , b Vide P. Weis-Nai onality ai.d Siatesinr«« in Imrrn ui-.nal l.i-.v. p *. ♦. 6; .in M >pP' n * 
limn s Inter national Law. Vnl. I. pp. 642. 6*4. 
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L*. S. NATIONALITY- ACT g55 

is a mat«"“of& e r d and'.'.oV oT'?'"l ^""l *«! " M '“““'*li»*tio „ 
the acts of Congr es ^ rt " d ' C< ‘ U,rcs slnt « c..m,.lia, icc wi .1, 

Spits wtm 

-«■-** unless all 

ssksSkSS 

original naUonaliiy on fulfilling certain conditions- SU "‘ C lhcir 

and b^c'essTon^of't^r'ritorv 0 '* 0 V'! ac< l u ! r '"” "u,i„„aluy arc by subjugation 

> * fc » fchu » “ 

«&f^E=SSTS55 

:^ss»sias' l s: 

thereof; in ,llC U '"“ d *»««. «"<• subject to the jurisdiction 

e*inS xter^ . . - *■>“-. 

« S ;t« 5 T , ns "Uilyin, possessions 

,a . s ,latl a residence in the United Slaw** Un,lcd ; Sla tcs and one of whom 

Pnor to the birth of sueh person^ ^ ^ ° ,ls out, y in » Passions 

: 4 ul its^outly^n^possession's 1 of nan^ f^P^ 1 li ' nit * of the United States 
States who has been physical ^» ° IIC ? f W ,om is a citizcn of the United 
“ l Jy |n K possessions fo^/ com in prcse " 1 . ,n lhe United States or one of its 
och person, and the. other «>f “? US p ^ ri ° d of one year prior to the birth of 
Un,, «d States ; ^ ° f who ™ « a national, but not a citizen of the 
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(5) A poison born in an outlying possession of the United States of parents 
one of whom is a citizen of the United States who has been physically present 
in the United States or one of its outlying possessions for a ooninuous period of 
one year at any time prior to the birth of such person 

(6) A person of unknown parentage found in the United States while 
under the age of five years, until shown, prior to Ins attaining the age o 
twenty-one years, not to have been born in the United States : 

(7) A person born outside the geographical limits of the United States 

and its outlying possessions of parents one of whom is an alien, and the otnn 

a citizen of the United States who, prior to the birth of such person, was 
phvsically present in the United States or iis outlying possessions for a period 
or periods totalling not less than ten years, at least five ot which were attci 
attaining the age of fourteen years ;.**. 

“Unless otherwise provided the following shall bo nationals but no* 
citizens of the United States at birth : 

(1) A person born in an outlying possession of the United States on 

after the date of formal acquisition of such possession ; , 

(2) A person born outside the United States and its outlying. possesions 
of parents both of whom arc nationals, but not citizens, of the United 

and have had residence in the. United States, or one of ns outlying possess* 0 
prior to the birth of such person ; and 

(3) A person of unknown parentage found in m outlying possession °l l j 1 '' 
United Slates while under the age of live years, until shown prior to his alia 1 ' - 
ing the age of twenty-one years, not to have been born in such outlying P ,sSC * 
si on. 

, J 

i he United States Supreme Court has held that “the statutes 
automatically—without prior Court or administrative proc edings ^ 
forfeiture of citizenship are essentially penal in character, and au( f 

deprive the appellees of their citizenship without due process “t •' 
without according them the rights guaranteed by the Fifth and ^ixtii ’ usc 
ments and that S*. 401 (j) and 349 (a) (10) are consequently invalid 
in them Congress has plainly employed ihe sanciion of deprivation <»i 11 t , lC 
ity as a punishment—for the offence of leaving or remaining <>u uiU< l$ 
country to evade military service—without affording the procedural s.i ‘ n 
guaranteed by the Fifth and Sixih Amendments.” 

Double Nationality. — There is no uniform rule in different States a> 
whether nationality is acquired by the nationality of the parents at . s 
the territory or locality of birth. The result is that the practice o '. - n . 

varies wi dely. Great Britain, the United States and a nuinbci ° \ 

American Stales adhere primarily to the principle of jus soli* »• f-». ,nC p‘ i al ^ 
upon the soil confers nationality. Even the child of an alien bom in ^ j 

or America acquires the British or American nationality, as the ca>« . ' J( „. 
France, Germany and other European countries adhere primarily ‘ J 

1. Kennedy, Attorney General v. Mcndo/.a Martioex ; Kusk, Secretary ol St^te 

372 U. S. 144 l,Fc bruary 18. ly63,'. 
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llldi depend 
cl Si ales, hr is 
lie is both. 1 
icquircs I\vu 
This double 
declares his 


guinis by which the nationality of children follows that of their parents, so 
that children boro of their subjects l>ecomc ipso facto bv birth their subjects 
whether born at home or abroad. This rule excludes illegitimate children 
who acquire the nationality of their mother. Thus a conflict of jurisdiction 
might arise when a child is born on the soil of one State of parents who arc 
citizens of another State. For example, a child born in the United States of 
French parents is an American citizen jure soli , but the child is at the same 
time a French citizen jure sanguinis. His effective citizenship will 
upon the jurisdiction within which hr happens to be. In the Unit 
an American : in France, a Frenchman ,• in any other country 
Similarly, a child born in Great Britain of German parents 
nationalities at the same time, viz. British and German, 
nationality can, however, cease if the person on coining of a«« 
alienage. a. 

Double or dual nationality may result from marriage. When an Ameri¬ 
can woman marries an Englishman, the American woman would, according 
to British law', acquire British nationality, although she would not also ocas* 
to be a United Slates citizen unless she. has made a formal renunciation of her 
citizenship before a court having jurisdiction over naturalisation of aliens, 

The diplomats call |>ersoiis possessing double or dual nationality as 
"(jets mixtes or mixed subj cts. 

The Hague Codification, Conference of 1930 provid'd that a person 
having two or more nationalities might be regarded as its national by each of 
the States whose nationality he possesses and that the person could renounce 
one ol them with the |>crmission of the State whose nationality he wished to 
surrender. A third State shall, however, recognise only the effective national- 
"y <>f an individual possessing double nationality. The effective nationality 
meant either the nationality of the Stale in which he is habitually and 
principally resident or the nationality of the State with which he i' most 
clearly connected. 

1 lie relevant cases on double nationality are the Caneouru case, William 
1 lacfi **Zie Claim and Kramer v. Attorney General. 

hi the Canevaro case between Italy and Peru the facts were lli.u Canevaro 
was born on Peruvian territory and, therefore, according to Peruvian law, was 
,l eruvian by birth. He was l»orn of an Italian father and as such lie was 
marr Italian law an Italian by birth. The Permanent Court of Arbitration 
’ ,y , j v< d that “as a matter of fact, Rafael Canevaro has on several occasions 
a Peruvian citizen, both by running as a candidate for the Senate 
t<-re none are accepted except Peruvian citizens and, panicnlarly, by 
a cepung the olhee of Consul General for the Netherlands, after having secured 
(! c *‘ ul borisation of both the Peruvian Government and the Peruvian 

ongress.Under these circumstances, whatever Rafael Canevaro’s status 

hi U !‘ a p 10Ual . ,,,a y ! :c lu Italy, the Government of Peru has a right l«> consider 
cruv ian citizen and to deny his status as an Italian claimant.’* 
i ''ll_y^ at *° | iality in India.— (Tl»e provisions with regard to nationality in 
li l |V l, n l °i-*' C in its Constitution. Then- is one citizenship for the 

India and there are no detailed provisions in the Constitution to 
in ■! i'I'a" 1 nalio '*‘dity, the matter having l»een left to l;e clelei mined by Parlia- 
i * ' S J n which litis since enacted the Citizenship Act, 1955. Article a 
/ycV ° Wn l,uu al ,,l <- commencement of the Constitution, viz, January 26, 

»< \ ,:ry )>erson who has his domicile in the territory of India and 
h F'-imiek : International Law, Third Edition, 251. 
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(b) 

^c) 


who was born in tlic territory of India ; or 
cither ot whose parents was born in the territory of India ; or 
who has been ordinarily resident in the territory of India for not less 

than l lV e years immediately preceding such commencement, shall be 
a citizen of India. 

'°„ the ' ilizcnsl "P * ,f l* r »»>s Who have migrated to the 
p c ‘ V 1 ° , r ?, fron, r ,h,; , ,err,, ' ,r V of Pakistan. Article !! provides that *r,y 
ho i , h dia w r ° f -.e llOSC |,alc,,,s ,,r ‘ m Y "f whose grand-parents was 
I, " i n T'l""i T COU,,,ry " u,5i<le Indi ' 1 shall be deemed to 
Jip S ™ l “ ' C " rc 8 is * crcd as a citizen of India by the 

S 2:s ,a '. rei,resfl :r 1 " f »* "> c co U „tr y wh ere £ is 

.Ciw«ma VC A P ‘ -To* '7 l,,m l " such diplomatic or consular 

,hc ciii/cnshin f kS P S V,dC V M'■ P 6 ™’ 11 who has voluntarily acquired 

tiu- cin/enship of a foreign Stale shall be a citizen of India. 

Indi o! ci C |izi»df- , .f hi r AC V ly53, providcs f,,r llu - ,ni> ‘lcs of acquisition of 
• SCO U r ' r l " c °nnnei"'em*‘nt of the Constitution by bird., 

3 ’ naturalisation and incorporaiion of territory. Under 

• 3 ‘-very person born in India on or after the 26th January 1950 shall 

anmt!i' 1! 26^/ nd " l,y, i^ U.Kler s. 4 a person U 3 on!! 

r , ., K 50 ' '* a cilizu " " f hidia by descent of his 

X v , ' I,,d,a . al 1 u: «f '-is birth. Under S. 5 the proscribed 

Imlia anv ii nwon'"w| l | PP ' Ca """ ," ,atc in , ,his ''ehalf, register as a citizen of 
lion or v lir Z ? ' S r' 0 ,' al, i cady sucl ‘ citizc " l, Y viriue of the Cormilu- 
catLori, a.’/ " f ,h ° < i t r Uc , r P™«»*oiis of the Actual belongs to the 

a r ; .. Under S. 6 th, Central G>v,r,.meul may on a 

- Uih P ' ’ •8'-a'" to ‘l«-applicant a cenificat: of naturalisation if he 

T. ■ ‘ h ° l ,mv,,1 °" s •*«' 'he Third Schedule. Finally, 

7 - if any territory l*o.mc s a pan of India, the Central Government 

I ri'ih/ ' 1 ’ d r r I "a l, "i' 1,1 "‘ u ° ,lici 'd Gazette, s,M C ify the persons who shall 
- citi/uis o! India by reason of their connection with that territory. 

llu- aUosock * tn r ^>gnisc Commonwealth citizenship and permits 

rbiv. Covemmem to extend mi a r.rciprocal basis such rights of an Indian 

‘ ,"V| uT\ r Ut l,w ci,izcnj ’ other Commonwealth countries 

and the l^public of IrclandK • 

lt.sii.t5*.??. 8 - ° f ™* Uo ™ Ut Y According to Op|»eiilieim there arc live modes of 
losing nationality, which are as under : 

?’ ^e^ease.—Some States, such as Germany, gram their citizens the 
light to ask to be released lrom nationality. 

, viir | 2 * D< -P riv * llio « “Certain States have framed some municipal laws the 
cl ‘ nl " luch b Y ,,s nationals results in the deprivation of their nationality. 

Under the American laws service in the armed forces of a foreign State 
aisu i, .suits in deprivation of citizenship. 1 

3. Expiration.—I*, certain.States on account of legislation citizenship 
expnes due to long stay^rCaTT. A naturalised American citizen loses his 
nmioiiainy by having a continuous residence for litre.: years,in the territory of 
a loteii-n state ol which he was formerly a national drtn-rvhich the place <>f 

case of double nationality of children the , 

• f* i • « • ■ . • • 


his birih is situated. 2 

-I- Renunciation.— In ij lc 
i 

oi ■ 
lii 


. ^uuv.-uun.-ni tnc case oi double nationality ol children tuc 

nuiutipa. laws of certain States (Great Britain) give them a right on coming 

1 .•?***{ l ^. d, : c ar . c . w bcthcr they wish to cease to be a citizen of one State. The 
ii isn i aiionahty Act ot 1948 permits such a child to make a declaration ol 

U. S. C x. rcl Marks v. Ksfcr.ly. 315 F. 2d. 673. 

352 (a) (I), Immigration and Nationality Act, 1952. 
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the renunciation of citizenship of the United Kingdom, but the registration 
of such a declaration may be withheld by the Secretary of State if made during 
any war in which the United Kingdom be engaged. 

5. Substitution. —According to the laws of some States the nationality 
of their subjects is extinguished by their naturalisation abroad. The British 
Nationality Act of 1948 does not automatically entail loss of British nationality 
on the naturalisation of a British subject in a foreign State. The United States 
Nationality Act of 1952, however, entails loss of American nationality on tlie 
voluntary naturalisation of an American national in a foreign country. 

The Constitution of India provides for the loss of citizenship in the 
following two circumstances : 

(1) A person who after the 1st of March, 1947, migrated from the terri¬ 
tory of India to the territory of Pakistan shall not lx* deemed i«» he a citizen of 
India. (Art. 7). 


(2) Xo person shall l*c a citizen of India il lie has voluntarily acquired 
the citizenship of any foreign State. ( \ri. 9). 

The Indian Citizen ship Act, 1955, provides for the termination and 
deprivation of citizenship under certain circumstances. Under S. 8 of the Act 
if any citizen of India of full age and rapacity, who is also a citizen or national 
of another country, makes in the prescribed manner a declaration renouncing 
his Indian citizenship, the declaration shall Ic registered by the prescribed 
authority and upon such registration, that person shall cease to he a citiz.cn of 
India. Under S. 9 any citizen of India who by naturalisation, registration or 
otherwise voluntarily acquires, or has at any time between the 26th January, 
1950, and the commencement of the Citizenship Act, 1955, i. r., December 
30, 1955, voluntarily acquired the litizenship of another country shall, upon 
such acquisition or, as the case n ay he, such commencement, cease to he a 
citizen of India. Under S. 10 a citiz.cn of India who is such by naturalisation 
or by relevant provisions of the Constitution shall cease to be a citizen of 
India, if he is deprived of that citizenship by an order of the Central Govern¬ 
ment under this section. ^ 

Child 's domicile.—It is an accepted principle of private international 
l*aw that the domicile of an infant automatically changes with any change 
that occurs in the domicile ol his father. As between a living father and liis 
infant, there is unity of domicile even though they may reside in different 
countries. This unity is not destructible at the will of the father. 


Statelessness. —The problem of statelessness has of laic assumed some 
importance due to conflict of laws relating to nationality. There have also 
been cases where nationality has Lccn lost due to the failure of nationals of a 
certain State to return to their own country. Numerous Russians lost their 
nationality after the Revolution because they were unwilling to return to 
Russia. 

It was observed by Russel, J. in the case of Stoeck v. The Public Trustee 1 
that statelessness is a condition recognised by Lnglish Law. Russell, J. quoted 
with approval the following observations ol Oppcnhcim : “A person may lie 
destitute ol nationality knowingly or unknowingly, intentionally or through 
no fault ol his own.*’ 

A stateless person, w'c., a person without a nationality, is peculiarly open 
to persecution and general hardship. 

Oppenheim mentions several cases of statelessness. He says that-cven by 
birth a person may be stateless. Thus an illcgitimaio child born in Germany 
1. (1921) 2 Ch. 67. 
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German i a k > s a ciually destitute of nationality, because according to 

La v itd,,r« ' .""' 1 f. qu ' ic ^rman nationality, and according to British 

Law u do, s not acquire British nationality. Thus, further, all children born 
m Germany of parents who are destitute of nationality are themselves accord 

o4a,cs^i L n aW ,V Sta ' Cl ' r- 1 u ! l,lcr ’ 4 child of £re„t! who arc naS, 
occilrs is [he de e S thr . JUSS r 0 ‘' P r ‘ nc, l ,lc (that is, the territory on which the birth 
a i v , ;r ,n, "f factor), born in the territory of a State wherein 

ec d ni lacto J? ‘lammed by j„s sanguir.is (that is, parentage is the 
(iccifling lactor), is without a nationality. The parents* state docs not confer 
nationality because the child was not born on its territory, whileThc W 

OlndnuslvrhiM* 5 ^ o Cfu5CS 1,ccausc the parents are foreigners, 
hii tl. i e ' Vv dm i 1* sla, J lcss •. , B ut statelessness may also take place after 
•• iiinai na. onar, ■’!' " a,1 ® nal »*y- AI1 individuals who have lost their 

natt'nalitv y W,lho, “ h%v,n * acq,,i, cd a " olhc ' a ". in fact, destitute of 

(lonbiTl^i^^ Co ," V 1 e " ,i '"‘ ° f ' ,J3 ° 0,1 ,llc ^"'flict of Nationality Laws no 
nrovUi.mVr d , 'u C s ‘. ate ," f s,a «clcssness and double nationality, but the 

nTrt !f ■ s! t t d,d ."°’ 1,C ‘P " ,uch r °f wan, or ratilicaiion on the 

unknow n / * he Convention provided that a child whose parents are 

teh-Tvr , 1 ni' : ,a 'r no r nauo,,all, y. or Whose nationality is unknown, arc 
"n.m miaitr , r !? n *r" y °. f the , c " ul ! ,r y " r birth. Such efforts are, however, 
in bin a j • { ' C ril 5 l,lial '“re aa keen desire on the part of nations to 
ndivido.u inconvenience and hardship that accrues to Government and 
nal|,»:ZvT" aceou, . ,t s,a,c '“ness. they also reveal tha, the .ul.icc, of 

n.rn», y rcc . t, ': ed considerable interest and has Lee,, the subject of 
?beir ? negotiation and regulation, but the tenacity of States in adhering 
" Hair unfettered discretion, has not smoothened the wav to any satisfactory 
ariangcmcnt. * 

1 he Hague CodilicaiHin Omforcncc °f 1 i»3U concerned itself with the 
(lucsth-n cl children of parents without nationality becoming stateless i (jus 
sangumis wvvc .he sole criterion for determining nationality at birth. The 
h» «col Relating to a Certain Case of Statelessness aimed to eliminate 

ml ,? Sn r SS .° lhc ch,ld born in a sla,c adhering to jus sanguinis, but permitting 
only the rather to transmit nationality l»y descent. Articl. 1 of the Protocol 
provided : • 

“In a State whose nationality is not conferred bv the mere fact of 
birtli in ,ts territory, a person born in its territory of a mother 
possessing the nationality of that State and ol a lather without 
nationality or of unknown nationality shall l.avc the nationality of 
the said State.*’ 

r . Afticic 15 or the Convention on Certain Questions Relating t«» the 
t -nnllict of Nationality Laws provided : 

“Where the nationality of a State is not acquired automatically by 
icas**n ot birth on its territory, a child born on the territory «•! »l» al 
ot.itc ol parents having no nationality, or of unknown nationality, 
may obtain the nationality of the said State. I he law of that State 
shall determine the conditions governing the acquisition of U* 
nationality in such cases.” 

Article 14 provided : y 

“A child whose parents are lx.il. unknown shall have the nationality 
ol the country of birth. If the child’s parentage is established, its 

45 A. J.7. pp n 47V4 ;S ? a,e, 5,nCiS a> “ Con4rt t ucnre of ,hc Lonllici of Nationlity l-a*' 1 *- 
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nationality shall bo determined by the rules applicable in cases 
where the parentage is known. 

A founding is, until the contrary is proved, presumed to bas e been 
born on the territory of the State in which it was found.** 

Stateless minors. —The Convention on Nationality adopted at the 
Hague Codification Conference of 1930 sought to avoid the occurrence of 
statelessness in minors by making the loss of nationality conditional upon the 
acquisition of the nationality of the parents. Article 13 provided that 
naturalisation of the parents shall confer on such of their children as, accord¬ 
ing to its law, are minors the nationality of the State by which the naturali¬ 
sation is granted. 

Statelessness as a result of marriage.— There arc three doctrines of 

nationality in relation to marriage, oiz. 9 the doctrine of the unity of the 
family, whereby the wife’s nationality merges in, or follows, that of the 
husband ; (2) the doctrine of the independence of the woman’s citizenship; 
and (3) a combination of these doctrines. 

Afghanistan, Bolivia, F.gypt, Germany, Haiti, Hungary, India, Iran, 
Iraq, Ireland, New Zealand, Palestine, Poland, Peru, Siam, Spain, Switzerland, 
and Union of South Africa follow the principle of the unity of the family, and 
the woman national 1 scs her nationality upon marriage to an alien. 

Argentine, Australia, Bulgaria, Brazil, Canada, Chile, Colombia, Cuba, 
Czechoslovakia, F.l Salvador, Cuatemala, Mexico, New Zealand, Panama, 
Paraguay, Rumania, United Kingdom, United States, U. S. S. R., Uruguay, 
Venezuela and Yugoslavia, on the other hand, do not confer nationality up »n 
a foreign woman who marries a national. 

The nationality laws of certain states (e. /»., Czechoslovakia, Hungary, 
Iraq, Poland, Spain and Switzerland; provide that a change in the husband’s 
nationality during marriage affects the wife ; but in certain other countries, 
e. g., Austria, Canada, China, Finland, France, Germany, etc, the wife becomes 
stateless if the husband acquires the nationality of a state winch does not 
automatically confer its nationality upon the wife. Again, in certain other 
countries, naturalisation of an alien docs not extend to the wife. 

Most nations which follow the doctrine of family unity generally allow 
an alien woman who acquired their nationality by marriage to a national to 
retain their nationality after the dissolution of marriage. 1 

The State within whose territory the stateless persons inhabit can require 
them, if their numl'cr increases considerably, to apply for naturalisation or 
direct them to leave the country. As these stateless persons belong to no 
country and do not own a nationality, they arc deprived of the benefits that 
International Law secures to the citizen of a State. 

l’ltc Convention relating to the International Status of Refugees, 1933, 
obliged the contracting States not to expel the refugees regularly residing in 
the states concerned and to grant them free access to the courts. This was in 
relation to the treatment of Russian, American and other assimilated refugees. 

Another Convention on the Status of Refugees was made in July 1951, 
protecting persons who became refugees before the 18th January, 1951, from 
discrimination on account of race, religion «»r country of origin. They were to 
he afforded equal treatment with nationals with regard to elementary educa¬ 
tion, public relief and social security. They were also given religious freedom. 

>• A.J. I. L. (19 l). ,.p 484 487. 
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‘ I; ^i”^ a s T - t°p7c C fof fic^Son^r/Ts “fir^ 

rsz^i * v u r 

referring to the Universal Declanttion‘ rfBurnt“|£ht, & 

of the Draft Convention on the ReZtion of Futnre S?!^ 5 ' ArtM £ ' 
that a child who would otherwise bctutelt £T ^ul f« biT’.t 

nationality of the party in whose tcrriiory it is horn Anv ,w!I , 

vcTel me?” Under A^" 'T "* of the State' who"se fl^g the 

vessel flics. Under Art. 3 if such birth takes place on board an aircraft 

? - 4 *» ; «£srt 

SE“S^ C H£S 

Person*'shalfno t* ac “" ire * '-“otSSt? 

grountl of departure, stay abroad "Vr^iai^ 

similar ground. 1 he States arc not to denrivr tl^Sr . V ? °,. 

„y way ..f penalty if such . deprivation"’ SEES them St ft 

,™ M ,i„ i, r ™“• r.ajg^a.ssf'S 

of nationality on the part of the inhabitants of such territory \ soecitT 
agency has been envisaged within the United Nations t- enforce the above 
recom.ncndai.ons and hear complaints of the individuals concerned. 

.i . l‘ e i In,ern “. tl ? nal L . aw Commission observed in its sixth session (1>J54) 
^' a : C ,r^? S e S !av" S,S, ?1{. Wl,h " ,C cxis,i "8 principle which postulates 

~zcJ b" l"nfa,ionaS Liw enJOymCm by ,he illdivid '> al •*««•*" "< hls 

'*' hc voluntar y renunciation or abandon- 
ment of nationality and allegiance. The right of expatriation falls within the 
a.ubu of municipal aw on the same principle as the question of nationality- 

a chiv “ C cJ"be “vistcd e of r, ht ,C,i0, ‘ 1' ,e ‘ mi " e ,hc circumstances in which 
; “L national status. This principle was given 

effect to in the Richards Claim, a matter agitated before the Mixed Claims 
Commission between Great Britain and the United , m h th»> Ilmoirc 

hdd that the United States Congress of March 2, 1907, clearly recognised 1 the 

r'ilbt ■ , ri S ht of expatriation is an inherent and 

principle of the rights of man 


I. A.J. I. |.. 20 *1926 . p. ,99 
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EXTRADITION CONNEai ED WITH 
JURISDICTION 

Its Necessity.— ‘Where a person who lias committed an offence in one 
country escapes to another, what is the duty of the latter with regard to him ? 
Should the country of refuge try him in its own Courts, according to its own 
laws, or deliver him up to the country whose law he has broken ? To the 
general question International Law gives no certain answer. Some jurists— 
Crotius, Vat tel and Kent among them—were inclined to hold that a State is 
bound to give up fugitives accused of crimes affecting the general peace and 
security of the society, but the majority—Pnffmdorf, Voet and Hefftcr among 
them—appear to deny the obligation, as a matter of right, and prefer to put it 
on the ground of comity.* It is argued that independence and sovereignty of 
States is supreme and docs not warrant the exercise by one State of the 
slightest act of jurisdictional authority within the territory of another State, 
but mutual interest of States for the maintenance of law and order and the 
administration of justice demands that nations should co-aperate with one 
another in surrendering fugitive criminals to the State in which the crime 
was committed. Moreover there is the obvious advantage in prosecuting the 
offender in the country where lie has committed th: offence since the evidence 
is more freely available there, and that State has the greatest interest in the 
punishment of the offender as also facilities for ascertaining the truth. The 
universal practice of nations, however, is to surrender fugitive offenders only 
in consequence of some special treaty with the country which demands them, 
and few jurists now affirm any general duty or perfect obligation. The 
surrender in accordance with treaty and in compliance with a formal demand 
is known as extradition. The extradition treaties can lx* brought into force 
only after certain necessary formalities have been observed, including their 
incor|x»ration in the municipal law of the States waiting to enforce them. 

DEFINITION 

Lawrence defines extradition as “the surrender by one Slate to another 
of an individual who is found within the territory of the former, ana is accus¬ 
ed of having committed a crime within the territory of the latter ; or whot 
having committed a crime outside the territory of the latter, is one of its 
subjects and, as such, by its law amenable to its jurisdiction.'* 1 

/ According to Oppenheiin “extradition is die delivery of an accused or a 
c</ivictod individual to the Slate on whose territory lie is alleged to have 
committed, or to have been convicted of, a crime, by the State «'ii whose 
territowthe alleged criminal happens for the time to lx.-.** 2 

tradition is “tin‘surrender of a-persoii-accuscd or convicted of a crime 
by the State in the territory of which lie has taken refuge to the State in 
whose territory the crime has been committed or which lia£ comicicd him of 

the ciime.” 

The term ‘extradition’, according to Starke, denotes the process 
whereby under treaty or upon a basis of reciprocity one Stale 
surrenders to another State at its request a person accused or 

1. I .J. I-awrcricc The Principles of International I-aw, 7th PA., p. 23 *. 

2. L. Oppenheiin: I Dternational L»w, 8ih Ed p. 096. 
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convicind-ftl a criminal offence committed against the laws of the requesting 
•Mate, such requesting State being competent to try the alleged offender . 1 

Extradition, observed Chief Justice Fuller of the U. S. Supreme Court in 
lerlinden v. Ames, 2 is the surrender by one nation to another of an individual 
accused or convicted of an offence outside of its own territory and within 
the territorial jurisdiction of the other, which, being competent to 117 and 
punish him, demands the surrender. 

//Difficult* es.—Th-re arc two practical difficulties about extradition 
\Wicli have prevented tin* growth of a uniform rule on the subject. Thev are 
thi*. variations in the definitions of crime adopted by different countries and 
•lie possibility of the process of extradition being employed to get hold of a 
person who is wanted by his country not really for an ordinary crime, but 


ten a political offence. Modern States almost invariably exclude offences 
ot a Political character from tlicjoperation of the law of extradition. 

j English Extradition Act-.^-It is now generally agreed that surrender 
is a matter of comity and not of right. Each State is guided by treaty stipula¬ 
tions, and, in their absence, it has a right to refuse to surrender fugitives by 
granting them asylum in view of its territorial sovereignty. The Law of England 
appears in he strongly against surrender in the absence of treaty obligations. 
English Law does not warrant a surrender without express statutory authority. 
■Such authority is now given by the Extradition Act of 11170, as amended by 
the Amending \cts of 1873, 1895, 1906, 1932 and 1935 but only in the ease of 
the offences therein specified, and with regard to countries with which an agic- 
enient lias been entered into, and to which the Act has hccn applied by an 
Ordcr-in-Council. r 

y/ U. S. Practice.—The position was summed up with clarity by the 
.Supreme Court of the United States in the r ase of Factor v. /. uubenhcimer 3 : “The 
principles of International Law recognise no right to extradition apart from 
treaty. While a government may, if agreeable to its own constitution and laws, 
Voluntarily exercise the power to surrender a fugitive from justice to the 
country from which he lias fieri, and it has been said that it is under a moral 
duty to do so, the legal right to demand his extradition, and the correlative 
duty to surrender him 10 the demanding State exist only when created by 
treaty.” 

In the absence of treaty stipulation, it is always a matter of comity or 
courtesy. No government is understood to be bound by positive law of nations 
to deliver up criminals, fugitives from justice, who'have sought an asylum 
within its limits. 

Um ,c *l States, however, is a party to the Montevideo Convention on 
Extradition, 1933, which permits extradition of a person charged with an 
offence constituting a crime and punishable under the laws of the demanding 
and surrendering States with a minimum penalty of imprisonment for one 
year. 

v Indian Extradition Act^-Thc Indian Extradition Act of 1962 lays 
down the procedure lor the surrender of fugitive criminals by the Union 
Government after being satisfied, on the basis oi an enquiry by a magistrate, 
Unit a prunu facie case has been made out in support of the requisition. Tl,c >' 
can refuse to apprehend a fugitive criminal if the crime is of a pulUic.d 
character. 1 lie Act substantially follows the provisions of ij, c English Extradi¬ 
tion Act. ’ 

l L?’,? If r n < U An ,n,rodu cdo>« «u Imrrna.ional Law. 7ih Ed. p. 345. 
lol U.S. i 7U. 

3. 290 U. S. 276, 287. 
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Surrentf^ of their own subjects.— In extradition cases there must be 
an extraditable person and an extraditable crime. Many States sucli as France, 
Germany and Italy have adopted the principle of never extraditing their own 
subjects to a foreign State who return home after committing a crime abroad, 
and reserve to themselves the right of punishing them. But Great Britain has 
not agreed with this view. Bv a treaty entered into with U. S. A. and Britain 
the subjects of each power are freely surrendered to the other. Even as carlv 
as in 1879, Great Britain surrendered to Austria one Tourvilie, a British 
subject, who after hav ing murdered his wife in the Tyrol, had lied home to 
England. At any rate no duty to ret trn their own nationals is recognized 
unless the treaty expressly stipulates such surrender. 

The Montevideo Conference (1933) left the States free to decide whether 
to extradite their own nationals or not. The Harvard Research Draft Con¬ 
vention on Extradition, however, pro\ ided that a State shall not refuse, to 
extradite its national, but on refusal it was bound to try its national for the 
alleged offence committed b\ him abroad. 

Doctrine of Reciprocity.— If the requesting State be willing b> pist 
performance to surrender its own citizens for trialby the courts of another 
country, the detaining State will also be willing to surrender its own citizens. 


The return of an offender to a Stale for his trial there under an u l hoc 
agreement or arrangement, in the absence of an extradition treaty, or irres¬ 
pective of any stipulation in the ireatv between the states concerned as to 
whether the alleged offence is an extraditable crime or nut, is known as 
Rendit ion. 

Certain international conventions such as the Geneva Convention ol 
1936 for the suppression of illicit li attic in dangerous drugs require each Stale 
to prosecute, its nationals for crimes relating to counterfeiting of currency, 
drug trafficking, etc., even though the offence may have been committed 
abroad. ^ 

Necessary Conditions-— The necessary conditions for extradition 
generally inserted in extradition treaties in compliance whereof the criminals 
arc surrendered by one State to another through the diplomatic channel are 
the following : 

-V (1) Offences of Political Character. —A fugitive criminal shall not be 
surrendered if the offence in respect of which bis surrender is demanded is one 
«»1 a political character. The term ‘‘political offence” is not casv to define. It 
' s a question -if some nicety. Different criteria arc adopted by different 
nations with regard to its meaning. Some take the motive of the crime and 
others look to specific offences. It has, however, been established according to 
judicial decisions that to constitute a political offence there must he two or 
n, '»re parties, each seeking to impose a government of its own choice on the 
other or striving for political control in the State where the offence i> 
committed, and the offence must he committed in pursuance of that objective. 

1 his naturally ext hides -anarchists and terrorists. The main object of anarchism 
is to reject law in general. It is opposed not only to established law but to 
every form of legal coercion'.'^ It wants to set aside law altogether and thus to 
dispense with governmental institution. The party ,,f anarchists is, therefore, 
the enemy of all governments and its efforts are directed primarily against the 
general body of citizens. 

In re Castiuni' t Casiioni, a Swiss subject, had taken part in a political 
disturbance in Switzerland in the course of which lie killed a Municipal 
Councillor, and later on lied to England. In the extradition proceedings 

b ilHH l • *. IS. 149. 
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conimiu'c,I ^» ° f lhc , Sw ,*?? G< J vcrnmcn t the magistrate in England 

c miucd Castiom to prison holding that his offence in Switzerland was not 

ssudl' by'^he I iv'isio C 'i r C * PI>li , etl <V -ri, of which’™ 

Cas.“ , Yml Ur '- \', WAS held ,hal at lhc moment at which 

it would ulvlnrc J , "- reasonable presumption was that lie fired it thiukim; 

.tend 1 it m be f fi W3S ai ' aC ! which «** furtherance of and done 
“ fee ; * , furtherance of the very object which the rising had 

ni.dt'l'? rr te ’ a,,<l 'V *>' c,ri<l "f the Government, who, he 

,heentraof ,h?? V : ’'° l V ,l ° "i c ' ,latc - '«vc supposed were resisting 

political one and refused to order his extradition to SWzer nd I was held 

^ "" “incidenniT t° a'litT formed 

cafe Sinedj.r'w ° f MtmUr \. ,h “ -‘ccuscd had caused explosions in a Paris 
be y^'d ; wJSnrr T*"'!'- 5 ' ? ffc,lre '>f "l.ieh he was charged could not 
he ^i ish Cm , . P' hucAl ’-‘‘■racier. It was held by Justice Cave of 

there "must b, wo "* 0rdcr ‘° co ™ l,,u,c a " '^"ce of a political «haractcr, 
'rover, nen, of,he ° '""'l P ar, ‘ C * i" ,hc Stalc «•<* seeking to impose the 
miue bv o, ""r ch ? ,cc "" ,hc ° ,hci - '-"*‘1 tltttt, if the offence is com- 

offence otherwise noty * * C ol ,cr ’ 1,1 pursuance of that object, i, is apolitical 

In 1934 the Italian (Jourl ol Appeal of Turin tleclincd to extradite m 
ranee two persons, I avclncli and Kvatcrnik, who were charged will, having 

?ondT-\ffai\ CXa "n Cr " r Y U -V Sla ' i ‘* a,1 “ french Minister' of 
lnreigu Affairs at Marseilles on October 9, 1934, on the -'round that the 

lr ’T ' ,,,Vn r' " ,0livcs wl,ich •"jured the political 
lurnPautee" , “ a,,llilS SUth 1 -Hlieal -fce u.'tder the 

I I Ik ndc that political offences a.c n..i extraditable was devised during 
' century in view ol great rc\<>luiioii S in various parts of Europe. The 
unlives who were leaders of the revolution, were given asylum by States 

hkc Oreal Buuin and Switzerland and the above rule enabled them to protect 
their lives./ 1 


In the iort 1 me ol Germany (1921) two persons accused ol murdering the 
Spanish I nine Munster Dato in 1921, lied to Germany. They were extradited 
lor trial in dpain, even though the Gcrinan-.Spanish treaty precluded extradi¬ 
tion lor political odaiccs, the reason assigned being that the alleged murder 
was an act ol revenge, p.ssibly ari»i »g out of political m »ii\e but not 
commuted with a view to achieving a political object. 


In re. Kolczynski and others* an English Court held that the term “offence 
ot a political character** was not auJ was not intended to be exhaustive. 

I lie term must always be considered according to the circumstances cxisimf 
a i *' ,c t,n J c w * 1,:n 1 hey have to lx: considered. The present time was very 
different from 1M90 when Gastioni’s case was decided/ It was not then treason 
lor a citizen to leave his country and start a fresh life in another. The appli¬ 
cants in this ease committed an offence of a political character for having 
revolted hy the only means open to them. 


1 (1891) 2 Q B 415. 
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In April 1962 the House of Lords dismissed the appeal of Antones Zacharia *, 
a Cypriot, from a decision of the Divisional Court of the Queen’s .Bench Divi¬ 
sion, dismissing the application of the appellant f *r a writ of habeas corpus 
against his surrender to the Republic of Cyprus. By S. 3 (1) of the Cyprus 
Act, i960, the Fugitive Offenders Act, 1861, continued to apply to the 
Republic of Cyprus. Zacharia had left Cyprus for England with connivance 
and protection of the then Government of Cyprus. It was alleged that the 
Cypriot sought had taken prominent part in struggles in Cyprus before indepen¬ 
dence as an opponent of the group now in power, and his surrender was sou dit 
to stand trial for alleged offences in connection with the struggles. The House 
°f Lords, while dismissing his appeal, held by majority that they were willing i 0 
assume that there were no improper motives behind the attempt to obtain him 
for trial and that he would l e adequately protected against assassination in 
Cyprus before or during trial. It was furthei observed that it would not be 
unjust or oppressive to return Zacharia to Cyprus as it would be assumed in 
absence of sufficient » \ idence to the contrary that pr »|>er pr« cautions would 
be taken against his assassination and the Cyprus Court would I e competent to 
discriminate between fabricated and true evidence. 

The Kt. Hon. Viscount Siuvnds in his judgment quoted with approval 
the observations of Lord Russell of Killowen C. J. In lie Artoiv : 

“I Come now to the third, and lasc, ground upon which this rule lias been 
moved...that the demand for extradition is not inaik in good faith and in 
the interests of justice. It has been pointed out by myself and my learned 
brothers during the argument that this is in itself a very grave and serious 
statement to put forward, and one which ought not to be put forward except 
upon very strong grounds ; it conveys a reflection of the gravest possible kind, 
not only upon the motive and actions of the responsible government, but also 
impliedly upon the judicial authorities of a neighl»ouring and friendly power. 

Is it open to us at all to consider such a suggestion ? In my judgment, it is not 
and I have already staled the grounds for my opini on.” 

The Home Secretary announced on May I, 1962, in the House of 
Commons, that lie had decided, in the exercise of his discretion under S. 6 of 
the Act ol IU»l, that the appellant should not be returned to Cyprus, j 

Attentat Clause.— The rule that political offences are not extraditable 
is subject to an exception which is contained in the attentat c.ausc that murder 
° thc head of a foreign State or a member of his family is not to be consider¬ 
ed a political crime. Its necessity was felt for the first time in Belgium 
i ol lowing the case of Jacquin in 1854 who, domiciled in Belgium, caused an 
explosion with the intention of murdering the French Emperor Napoleon III. 
request for extradition made by France was refused on account of the Belgian 
extradition law interdicting thc surrender of political offenders. This neccssitat- 
cd the enactment of the attentat clause by Belgium. The U. S>. A. has adopted 

. , alte ” la * clause. Flic Montevideo Convention on Extradition (l933i also 

included this clause. v 

Convention against Terrorism.— The Council of the League of 
- -‘Hons tried to bring al>yul an international convention for the prevention 

•»3il Z * chan:i v - Republic Of <*ypni« ami another : Arrsifloti v. Same. (1**62) • All K. R. 

'-MI896) Q. |t at ,,.11,. 
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and punishment of crimes of a political character. The Convention was signed 
at Geneva on November 16, 1937, by twentythree States undertaking to treat 
as criminal offences acts of terrorism, including conspiracy, incitement and 
participation in such acts, and in some cases, to grant extradition for such 
offences. The Convention has not come into force, and it is difficult to foresee 
its ready acceptance hv States at a time when the rampant suppression of ci\il 
liberties and the ruthless persecution of opponents in many countries “tends 
to provoke violent reactions of treasonable character against the Governments 
concerned**. 

Individuals have no rights under extradition treaties except the principle 
of non-extradition of political offenders, which has assumed the character of 
a rule of International Law. 


The conception of‘political crime* present serious difficulties. Oppcnheini 
observes that “whereas many writers consider a crime political*’ if committed 
from a political motive, others call ‘political* any crime committed lor a 

political purpose ; again, others recognise such a crime only as‘political’as 

was committed both from a political motive and at the same time for a politi¬ 
cal purpose ; and, thirdly, some writers confine the term ‘political crime* to 
certain offences against the State only, such as high treason, Use-majeste , and 
the like. Up to the present day all attempts to formulate a satisfactory 
conception of term have failed...** 1 2 3 ^ 

^ Neutral states and the Extradition of War Criminals.— -States 
generally do not surrender a fugitive unless the crime with which lie is charg¬ 
ed is either listed in an extradition treaty or is, at any iate, considered a 
linal offence by the laws of the requested States. This principle oi double 


cmni 


criminality is incorporated in the majority of extradition statutes and treaties. 
Again the demand lor extradition of a war criminal may he refused ii hi* 
crimes constitute a j»olitical offence for which extradition cannot he granted. 

The question arises as to what constitutes a political offence. According 
to french practice a person is a political offender who has been inlluence 
solely by political passion to break the law.* 

1’asqualc Fiore considers political offenders as those persons who •••••• 

cause trouble to the order established by the fundamental laws of the state. <» 
the distribution of power, to the rights of the citizen, to the social order at 
to the rights and duties which result therefrom.* 


II 


bran/ von Liszt includes in the expression “political crimes a s . 

■dilated crimes against the existence and the security of the crimtna ^ 


premeditated crimes against 

own or a foreign state. Also, attacks against the head «»f the Govcrnim 
the rights and liberties of the citizen. 4 

The Harvard Research Draft includes in the expression “political 
offender” as treason, sedition and espionage and any offence connected ' 
the activities of an organized group directed against the security or 
governmental system of the requesting State.*’ 5 


1. Oppenheirn International Law. 8th EH. p. 707. 

2. Circulate irtir.se ux services penitentiairrs. issued b' M. Barthou. .gpO) 

3. Pnsqualc Fiore. Tiaite dc rfroii penal international rt derextradili"Q (1 

French Translation by F. Antoine) Vol II. p. 592 .. |g||, 

4. Franz von Lis/t. Lehrbuch dr* rfeutschen Strafrechts l!8th) Edition. Berlin. 

p. 1 15. 

5. Harvard Research Draft,loc cit. p. 112. 
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The German Extradition Act of 1929 has defined the expression as under: 

Political acts are punishable offences aimed directly ( unmittelbar) at the 
existence or the security of the state, against the head or a member of the 
government, against an institution or a corporation established by the consti¬ 
tution, against the rights of citizens in electing or voting, or against the good 
relations with foreign states. 1 

U J)-^Cli1itary Offences.—Military offences, e. g. t desertion, and religious 
offences arc also generally not sul ject to extradition proceedings, The rule is 
that extradition is not allowed for trilling eases, and the States ensure that 
only scrious^crimes do not go unpunished. 

\j3) Rule of Speciality.— '1 lie fugitive demanded shall not l e lial le to 
be tried for any offence Committed prior to his surrender other than the 
specified offence mentioned in the request f« i his ixuadithn until In- has been 
liberated and has hail an oppoitunity «•! having the c« tinny. 1 his is known 
as ihe Principle ol Rule of SPECIALITY., _ 


In the case of United Sin let v. Rouscher 2 (1P.U6), Rauschcr, a sailor, was 
surrendered Lv Great Biitain to U. S. A. upon a charge of murder. He was, 
however, tried and convicted in U. S. A. upon a minor charge of inflicting 
cruel and unusual punishment to the man of whose murder he was before 
accused. On appeal the Supreme Court of the United States quashed the 
conviction and ordered the release of the prisoner on the ground that, unless 
otherwise provided for by treaty, the prisoner could only be charged with the 
offence for which he was extradited unless he was given a reasonable time to 
return to the country which surrendered him. 


The Supreme Court observed. “The weight of authority and of sound 
principle arc in favour of the proposition that a person who has been brought 
within the jurisdiction of the court, by virtue of proceedings under an extradi¬ 
tion treaty can only be tried for one of the offences described in that treaty, 
and lor the offence with which he is charged in the proceedings for his 
extradition, until a reasonable time and opportunity have been given him 
4 after his release on trial u|*»n such charge, to return to the country from 
whose asylum he had been forcibly taken under those proceedings.** 

In re. Arrutto, 3 the Italian Court of Cassation held that if the accused 
consents and the extradition treaty provides for such consent, he may lie tried 
on charges other than those for which lie had been extradited. But in the 
absence of a treaty provision to the contrary : there is no valid consent on the 
part ol the extradited person to u prosecution on such « barges. Vallerim v. 
(ivnnai.** 4 




l he rule of speciality does not bar tiial of a fugitive for an offence 
committed by him alter the offences for which his extradition had been 
granted : lioccuni and Kellu v. Allvine) (•entrul uj the United Stales.* 


In the aforesaid case the petitioners, both French nationals, were extrad¬ 
ited in October 1971 from Italy to the United States on charges of .importing 
heroin and extradition was granted upon the basis of Italian law, as the 


2 . 

•I. 

5. 


0886) VlSU 3 ; 1 407 RcichSg,NC,zbb "- ,929 - Vo1 - ! *H«. I. p. 239. 
Annual Digest (1933-34) Case No. 110 
Annual Dit-est ,1913-37) C ase No. 176. 

S «I»P- >242 : 1972 A. J. I. I.. 867 
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xtradition Convention with Italy of 1886 and supplementary conventions 
thcicto did not include narcotics offences. The petitioners relied particularly 
upon the Supreme Court’s holding in United States v. Rauscher that a person can 
only he tried lor the offence for which he was extradited, even where the 
ticaty did „ot so provide in terms. They argued that this principle applied 
w tether extradition had been granted by treaty or, as in their case, by comity. 

opening the argument, the Court observed that violations of international 
law and acts allegedly constituting breaches of good faith where comity is 
involved are matters to be resolved by the political and executive branches 
<1 ic respective governments. Courts arc without power to remedy breaches 
cywni it incuts among nations which are not the subject of treaty obligations. 
In the instant case, with no tn aty or law to rely on, any claim that prosecu¬ 
tion «.l the petitioners upon charges other than the one specifically referred to 
in the extradition warrant is in violation of its terms or is a breach of good 
lanh owing from our government to the Italian government is a matter within 
!, com PCtcncc ol the executive branches of both governments. It is not for 
the.courts to interfere in such matters : Terlmlen v. Ames. 1 

~ Criminality.—The crime must be an offence in both the 

•Mates, l his is based on the principle of double criminality. No person is to 
he extradited vvhosc deed is not a crime according to the criminal law of 
the Mate which is asked to extradite as well as of the State which demands 
extradition. 1 he act complained of must he a crime under the laws of both 
the 


, , tx l u< sl *"g and the requested Slates. Treaties generally embody a clause 

that acts punishable in both the countries with specified penalties shall only 
he extraditable. 

l i-* 1 - 1 l * ,c t aM factor v. I .tmbiidxhiixer and haggard 2 the Supreme Court of 
the I nited States gave a liberal interpretation to the Extradition Treaty with 
Otcat Britain when it held that the offence with which the plaintiff was 
charged was an extraditable crime even though it was not punishable by the 
law ol the State ol Illionis where the plaintiff was taken in custody. The 
Court observed : “Once the contracting parties arc satisfied that an identified 
‘•lienee is generally recognised as criminal in both countries, there is no occa¬ 
sion lor stipulating that extradition shall fail merely because die fugitive may 
succeed in finding in the country of refuge, some state, territory or district in 
which die offence charged is not punishable.** 

x&) Surrender after his trial for offence committed in his own 

State.-— A fugitive criminal who has been accused of some offence not being 
the. offence lor which his surrender is asked shall not be surrendered until after 
he has tyecn tried and has served his sentence for the offence committed in the 
Slate requested to surrender. 

\ (6; Reasonable Prima facie Evidence. —There must be reasonable 

prima facie evidence of die guilt of ihe accused. The requested State shall 
saiisty itself that the evidence submitted justifies prima /prejudicial proceedings 
against the accused but it is not within me province of die Courts of such a 
State to try the case on its merits. 

International Law also leaves to die Slates the riyht i«* gram asylum t‘> 
foreign individuals by virtue of their territorial supremacy whose cases do no* 
fall under stipulations of extradition treaties. 


1. IH4 l S. 270 (1002) : U9 K. Supp 1242. 

2. (193 T. 2‘K) U. b. 276. 
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Under the English l aw a fugitive criminal is noi actually surrendered 
until the expiration of 15 days from the date of his being committed to prison 
to await his surrender so as to enable him to tile an application lor a writ of 
habeas corpus. 

r 

Surrender of a person within the State to another is a political 
act.—The subject of extradition was succinctly dealt with by their Lordships 
of the Supreme Court of India in the State of West Bengal v. jugal h ishure More 1 , 
and the following observations were made in that case : 


Extradition is the surrender by one State m another of a person desired 
to be dealt with for crimes of which he has been accused or convicted and 
which are justiciable in the Courts of the other State. Surrender of a person 
within the State to another State—whether a citizen or an alien—is a political 
act done in pursuance of a treaty or an agreement ad hoc. It is founded on the 
• broad principle that it is in the interest of civilized communities that crimes 
should not go unpunished, and on that account it is recognised as a part of the 
comity of nations that one Siaic should ordinarily afford to another State 
assistance towards bringing offenders to justice. Tfic law relating to extradition 
between independent States is based on treaties. But the law lias operation— 
national as well as international. It governs international relationship between 
r l ^ c sovereign States which is secured l>y treaty obligations. But whether an 
offender should be handed over pursuant to a requisition is determined hv the 
domestic law of the State on which the requisition is made. Though extradi¬ 
tion is granted in implementation of the international commitments of the 
State the procedure to be followed by the Courts in deciding, whether extradi¬ 
tion should lie granted and on what terms, is determined by the municipal 
law. Sanction behind an order of extradition is the international commitment 
<•1 the State under which the Court functions, hut Courts jealously seek to 
protect the right of the individual by insisting upon strict compliance with the 
conditions precedent to surrender. The Courts of the cou itrv which make a 
requisition for surrender deaL With the prima facie proof of the offence and 
^ t leave it to the State to make a] requisition upon the other State in which the 
' offender has taken refuge*. Requisition for surrender is not the function of 
die Courts but of the Statcj A warrant issued by a Court for an offence 
committed in a country from its very nature has no extra-territorial operation. 
It is only a command by the Court in the name of the sovereign to its officer 
to arrest an offender and to bring him liefore I lie Court. By taking a requisi¬ 
tion in pursuance of a warrant issued by a Court of a State to another State 
lor assistance in securing the presence of the offender, the warrant is not 
invested with extra-territorial operation. II the other State requested agrees 
t" lend its aid to ancst the fugitive the arrest is made either by the issue of 
an independent warrant or endorsement or authentication of the warrant of 
the Court which issued it. By endorsement or authentication of a warrant the 
country in which an offender has taken refuge signifies its willingness to lend 
ns assistance, in implementation of the treaties or international commitments 
and to secure the arrest ol the offender. The offender arrested pursuant to 
t lc warrant .A an endorsement is brought before the Court of the country to 
^ which the requisition is made, and the Court holds an inquiry to determine 
whether die offender ma\ he extradited. International commitment or treaty 
! I,c effective .,nly if the Court of a country in which the offender is arrested 
altei enquiry is ol the view that the offender should he surrendered. 


*• tiy/0)i s.c.j., yj. 
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Functions of the Courts in the two countries. —The functions which 
ihe Courts in the two countries perform arc therefore different. The Court 
within whose jurisdiction the offence is committed decides whether there is 
prima facie evidence on which a requisition may be made to another country 
lor surrender of the offender. When the State to which a requisition is made 
agrees consistently with its international commitments to lend its aid the 
requisition is transmitted to the police authorities, and the Courts of that 
country consider, according to their own laws, whether the offender should 
be surrendered—the enquiry is in the absence of express provisions to the 
contrary relating to the prima facie evidence of the commission of the offence 
which is extraditable, the offence not being a political offence nor that 
the requisition being a subterfuge to secure custody for trial for a political 
offence. 


Once a magistrate decided that there was sufficient evidence to justdy 
committal for trial the accused must be s«» com mi tied and there was »° 
provision in the Extradition Act, 15170, giving a magistrate any wider power 
in extradition proceedings than in ordinary domestic proceedings for com* 
initial for trial. By virtue of S. 10 of the Extradiction Act, 1B70, the ques¬ 
tion whether it would lx*, wrong, unjust or' oppressive l»» surrender the 
fugitive was not one for the courts hut for the Sectreiary of State who was 
answerable to Parliament, but not to the courts for any decision he might 
make : Atkinson v. United States of America Government. 1 2 


Extradition Act no bar to requisition of surrender of fugitive 
through diplomatic channel. —In the State of West Bengal v. Jugal Wish"'* 
More* their lordships of the Supreme Court of India observed that in die 
present ease it was true, that under the Indian Extradition Act XXXIV «»l 
1962 no notification had been issued including Hong Kong in the list of Com¬ 
monwealth countries from which extradition of fugitives from justice might 
be secured. The provisions of the Extradition Act, 1962, could not be 
availed of for securing the presence of the fugitive More for trial in India, 
But that did not operate as a bar to the requisition made by the Ministry 
External Affairs, Government „f Cuc'ia, if they were able to persuade the 

Colonial Secretary, H >:ig Kong, to deliver him for trial in ibis country. I' 

the Colonial Sxrctary of H mg Kong was willing to hand him over for trial 
in this country, it could not l>e said that the warrant issued by die 
Chief Presidency Magistrate for his arrest with the aid of which requi¬ 
sition for securing Ins presence from Hong Kong was to be made, was 


illegal. 


It ould not be said that because of the enactment of the Extradition A‘ ‘ 
XXX 1\ ol ly62 the Government of India was prohibited from securing 
through diplomatic channels the extradition of an offender for trial of aii 
offence committed within India. There was no illegality committed by the 
Chief Presidency Magistrate, Calcutta, in sending the warrant io the Secretary 
Home (Political) Dcpai tment. Government of West Bengal, for transmission 
to the Government ol India, Ministry of External Affairs, for taking further 
steps for securing the presence of More in India to undergo trial. n 


1. 1971 A.C 197. 9 B. I. L. C. 106. 

2. (1970) 1 S. C. J. 39. 
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ASYLUM 

Asylum. —According to Starke, the conception of asylum in interna¬ 
tional law involves two elements (a) shelter, which is more than merely 
temporary refuse ; and (b) a degree of active protection on the part of the 
authorities in control of the territory of asylum. 1 

1 he Institute of International Law, at it> Bath 
1950, defined the term “asylum” as under : 

“Asylum is tlic protection which a Slate grants on its territory or in 
some other place undci the control of certain of its organs to a person who 
comes to seek it.”* 

1 he term ‘asylum' is used to describe a number of legal notions: the 
grant by States of admission into their territory to refugees, the protection of 
refugees against return to a country in respect of which they fear persecution, 
and non-extradition of political offenders. 3 

1 lie above elements of asylum will show that extradition is the antithesis 
o* lcrr »torial asylum. Asylum stops, as it were, where extradition begins} 4 ,. 

Territorial and Diplomatic Asylum. —Asylum may be territorial? i. e. 
granted by a Stale on its territory ; or it may be extra-territorial, i. e. t grant cd 
to fugitives by a Slate within the precincts of its embassies or legations 
abroad. The former is called the territorial asylum and the latter diplomatic 
asylum. 

The distinction between territorial asylum and diplomatic asylum was 
explained by the International Court of Justice in the Colombi/m-l*rnw i>in Atvf utn 
Case* : -- 

“In the case of extradition (territorial asylum), the refugee is within the 
territory of the State of refuge. A decision with regard to extradition 
implies only the normal exercise of the territorial sovereignty, the refugee 
is outside the territory of the State where the offence was committed, and a 
decision to grant him asylum in no way derogates from the sovereignly of 
that State. 

“In the ease of diplomatic asylum, the refugee is within the territory 
of the State where tbe offence was committed. A decision to grant diplomatic 
asylum involves a derogation from the sovereignty of that State. It withdraws 
the offender I rorr. the jurisdiction of the territorial Stale and constitutes an 
intervention in matters which arc exclusively within the coinjieicnce of that 
State. Such a derogation from territorial sovereignty cannot he recognised 
unless its legal basis is established in each particular case.” 

Territorial Asylum. —According to traditional international law the 
right of territorial asylum is the right of sovereign States to grant asylum 
within their territory at their discretion. 0 Territorial asylum derives its 
basis from the territorial supremacy of the State over all persons on its 
territory, whether subjects or aliens. 7 

According to Art. I of the Convention on Territorial Asylum adopted 

at Caracas on March 28, 1954 : 


•Ciilrr 


1. 

2 . 
I, 

4. 

5. 
6 
7. 

35 


•I* *»• Starke : An Introduction to Interna 1 i<*naI Law, 7th Bd., p. 354. 
Art. I «»f the Resolution, c/f. (1931) 45 AJIL., Supp. 15. 

Weis : Territorial Asylu n (1966 .6 I. J. I. L., p. 174. 

Op. Cit. Starke, p. 34 . 

1 C. J. (1950), p. 268 274. 

Oppcnheiui, p. 677. 

brochure, Research Comm tier on “Asylum in International L«w' 
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“Every Slate has the right, in the exercise of its sovereignty, to 
admit into its territory such persons as it deems advisable without, 
through the exercise of this right, giving rise to complaint by any 
other State.** 1 

Similarly Article 1 of the Declaration on Territorial Asylum as adopted 
by the United Nations General Assembly in its resolution of December 
14, 1967, states : 

“Asylum granted by a State, in the exercise of its sovereignty, to 
persons entitled to invoke Art. 14 of the Universal Declaration of 
Human Rights including persons struggling against colonialism, 
shall be respected by all other States. 

“The right to seek, and to enjoy asylum may not be invoked by any 
person with respect to whom there arc serious reasons for consider¬ 
ing that he has committed a crime against jx-acc, a war crime or a 
crime against humanity...** 

“It shall rest with the State granting asylum to evaluate the grounds 
lor the grant of asylum.** 

Under Art. 2, “Where a Stale finds dilluulty in granting or continuing 
to grant asylum, States individually or jointly or through the United Nations 
shall consider, in a spirit of international solidarity, appropriate measures to 
lighten the burden on that State.* 

Principle of Non-Refoulement. —The principle of non-rcfoulcment (i.c., 
protection of refugees against expulsion or return to a country where they fear 
persecution) finds place in Art. 3 of the Draft Declaration on Asylum adopt¬ 
ed by the Human Rights Commission. It reads : 

“No on.- seeking or enjoying asylum in aecordance with the Univer¬ 
sal Declaration of Human Rights should, except for overriding 
reasons of national security or safeguarding of the population, l*e 
subjected to measures such as rejection at the frontier, return or 
expulsion which would result in compiling him to return to ol 
remain in a territory if there is well-founded fear of persecution 
endangering his life, physical integrity or liberty in dial 
territory...**. 

This principle has also been incorporated in Ai ls. 31, 32 and 33 ol die 
Refug.e Convention of ly5l. 

Ai l. 31. The Contracting Mates shall not impose penalties, on account 
ol their illegal entry or presence, on refugees, who, coming directly from a 
territory wheie thcii life or freedom was threatened, enter or arc present m 
their territory without authorization. 

Art. 32. The Contracting Slates shall not expel a refugee lawfully i" 
their tei iitory save on grounds of national security or public order. 


Ait. 33. N«» Contracting State shall expel or return frcfoulcrj a refugee 
in any manner whatsoever to the frontiers of territories where his life or trec- 
doin would be threatened on account of his race, religion, nationality* mem¬ 
bership of a particular social group or political opinion. 

The right of asylum is not merely a tradition in Switzerland. 1« |S 
political principle and an expression of the Swiss conception of freedom and 
independence. 

The British Government also grant political asylum to a foreigner, if 1,1 


I. Pan American Union, Law and Treaty Series. Washington, 19 4. 
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his own country lie .appears to them to be in danger of ljf«-, or liberty on 
political grounds or on grounds of religion or rare. 

It is also the traditional policy of the Government of the United States to 
grant refuge in its territory to persons whose lives are believed to be in jeopardv 
as a result of their political activ ities in a foreign country. 1 The United 
States regards a request for political asylum as an administrative matter. 

The Government of India grant asylum in the cxcrcis** of its executive 
discretion. In granting asylum to Dalai Lama and his Tibetan 'followers, 
India exercised her right as a sovereign State. 

u Diplomatic Asylum —As regards diplomatic asylum, Arti< l«- 6 of the 
Harvard Research Draft on Diplomatic Privileges and I minimi tie.' provides : 

“A sending State shall not |)ennit the premises occupied or used by its 
mission or by a member of its mission to be nod as a place of asylum for 
fu itives from justice.** 


In the Colombian-Per iivian Asylum Case * the Court while considering Latin- 
American treaties ana practice by which asylum might in certain circum¬ 
stances he granted to political offenders but not to persons accused of common 
crimes, concluded “that Colombia, as the State granting asylum, is not 
competent to qualify tlic offence fas |x>litical) by a unilateral and definitive 
decision, binding on Peru’* and that “tin: principl e of international law do 
not recognize any rule of unilateral and definitive qualification bv the Slate 
granting diplomatic asylum.” The Court holding that Peru had failed to 
prove the common-law nature of the crime of which it accused Hayu tie la 
Purro, found in favour of the counter* laim submitted by Peru, holding that 
[he asylum granted to him by the Colombian legation in Peru had been 
irregularly granted because Haya de la Torre had sought refuge in the 
Embassy some three months after the suppression of the military rebellion, 
which showed that the urgency prescrilx-d by the Havana Convention as a 
condition for the regularity of asylum no longer existed. 

In the case of the Soviet defector Aziz Ouloug-zade who had sought refuge 
m the American embassy in India before placing himself under the protection 
of the Government of India, the Government of India urged foreign mission 
in India to respect the well-established international practice of not affording 
asylum to any person within their premises and told them that it did not 
recognise the right of such mission to give asylum to any person. The 
\ ienna Convention of 1961 also emphasized that diplomatic mission should 
not be used for purposes which were incompatible with the performance of 
their official fur ictions. 

Law of Expulsion and Extradition distinguished. — In the case of 
Ham Muller of Nurenburg v. Super,ntendenl, Presidency Jail, Calcutta, 3 the Supreme 
^ “f India considered the question of expulsion of Hans Muller, who was 
a Wost German subject, and thus pointed out the distinction between expulsion 
as embodied in the Foreigners Act, and the law of extradition as ^embodied in 
the Extradition Act. 'The Foreigners Act, 1946, confers the power to expel 
foreigners from India. It vests the Central G overnment with absolute and 
unlettered.discretion. The law of extradition quite differed t. Because of 
Ueaty obligations it confers a right on certain countries (not all) to ask that 
persons who arc alleged to have committed certain specified offences on the 


T A< enunc inted l.y the Under .Secretary of State. Welle, i 
2 I C..J. Reports 1950. p. ?66. 
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territories, or who have already been convicted ol those offences by their 
courts, be handed over to them in custody for prosecution or 'punishment. 
But despite that the Government of India is not bound to comply with the 
request and has an absolute and unfettered discretion to refuse. 

There are important differences between the two Acts. In the first place 
the Extradition Act applies to everybody, citizen and foreigner alike, and to 
every class of foreigner, that is to say, even to foreigners who arc not nationals 
of the country asking for extradition. But because of Art. 19 ot the Constitu¬ 
tion no citizen can be ‘expelled* (as opposed to extradition) in the absence of 
a specific law to that effect ; and here is none ; also, the kind of law touching 
expulsion (as opposed to extradition) that could be made in the case of a 
ci izen would have to be restricted in scope. 

A citizen who has committed certain kinds of offences abroad can be 
‘extradited’ if the formalities prescribed by the Extradition Act arc observed. 
A foreigner has no such right and he can be expelled without any formality 
beyond the making of an order by the Central Government. But if he is 
‘extradited* instead of being expelled, then the formalities of the Extradition 
Act must be complied with. The importance of the distinction will be realised 
from what follows ; and that applies to citizens and foreigners alike. 

The Extradition Act is really a special branch of the law of Criminal 
Proccduic. It deals with criminals and those accused of certain crimes. The 
foreigners Act is not directly concerned with criminals or crime though the 
tact that a foreigner has committed offences, or is suspected of that, may be a 
good ground for regarding him as undesirable. Therefore, under the Extradi¬ 
tion Act warrants or a summons must be issued ; there must be a magisterial 
enquiry and when there is an arrest it is penal in character ; and—this is the 
most important distinction of all—when the person to be extradited leaves 
India lie docs not leave the country a free man. The police in India hand 
him over to the police of the requisitioning State and he remains in custody 
throughout. 

In the case of expulsion, no idea of punishment is involved, at any rate, 
in theory, and if a man is prepared to leave voluntarily he can ordinarily go ns 
and when he pleases. But the right is not his. Under the Indian law, the 
matter is left to the unfettered discretion of the Union Government and that 
Government can prescribe the route and the port or place of departure and can 
place him on a particular ship or plane. [See Ss. 3 (2) (b) and 6, Foreigners 

If the order is one of ‘expulsion*, as opposed t<» extradition, then the 
person expelled leaves India a free man. 

1 he Foreigners Act is not governed by the provisions of the Extradition 
Act. 1 he two arc disitinct and neither impinges on the other. Even if there is 
a requistiton and a good case for extradition. Government is not bound to 
accede to tlie request. It is given an unfettered right to refuse under S. 3 (U 
of the Extradition Act. 

Therefore, if it chooses not to comply witli the request, the person 
against whom the request is made cannot insist that il should. The right is 
not his ; and the fact that a request has been made does not fetter th< 
discretion of Government to choose the less cumbrous procedure of the 
Foreigners Act when a foreigner is concerned, provided always, that in that 
event the person concerned leaves India a free man. If no choice had been 
left to the Government, the position would have been different but as Govern¬ 
ment is given the right to choose, no question of want of good faith can arise 
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merely because it exercises the right of choice which the law confers in ordering 
detention of the person under S. 3 (1) (b) of the Preventive Detention Act. 

Deportation.—The principle arising out of the law of deportation 
envisages that the Secretary of State can deport an alien and put him on 
board a ship or aircraft for his own country if he considers it conducive to the 
public good that that should be done. Then there is the principle arising out 
of the law of extradition under which the officers of the Crown cannot and 
must not surrender a fugitive criminal to another country at its request exccpi 
in accordance with the Extradition Act, 1870-1935, duly fulfilled. These two 
principles ultimately depend on the purpose with which the act is done. If 
the deportation is done for an authorised purpose, it is lawful ; if it is done 
professedly for an authorised purpose, but in fact for a different purpose with 
an ulterior object, it is unlawful. 

Where the Home Secretary refused the applicant Dr. Robert Soblcn 
(who had been convicted in the United States of conspiring to obtain and 
deliver defence information to the Soviet Union and was being forcibly llown 
to New York via London from Israel t" which country he had lied leave to 
land at the London airport, because in his opinion the presence of the 
applicant in England was not conducive to the public good, the applicant 
could not complain of the refusal of leave to land. The Crown lias the right 
t«» exclude any alien from his country without reason given. The Home 
Secretary can deport an alien to the country of his nationality, even though 
ha had lied lrom it when convicted of a non-extraditable offence and even 
though a request had been made by its government for his return. His 
discretion could not l>- questioned in any court, unless it were shown that the 
deportation order was a sham in that the Home Secretary did not genuinely 
consider it in the public interest to expel the alien : Regina v. (Governor of Brixlon 
Bn son Ex Parte Soblen. 1 


Leading Cases and Principles on the Law of Extradition 

// 1. JSavarkar’s Case. — In connection with extradition the case of France 
v. xjfPZ^ritain concerning Savarkar* may here be noted. Savarkar, an Indian 
and aoritish subject, was being transported in the P. and O. boat Morea to 
India for the purpose of his trial on a charge of high treason and abetment of 
murder. During the voyage on July 8, 1910, he made a dramatic bid to escape. 
The ship, S. S. Morea, was at Marseilles when the prisoner entered the water 
closet and squeezing himself through its porthole jumped into the s a. The 
guards immediately noticed him and opened fire. Alternatively diving and 
swimming under a shower of bullets, he reached the port and climbed the 
quay; He was pursued by marine guards and seized by a French policeman, 
on French soil, who, in mistaken execution of his duty, handed him over to the 
captain without any extradition proceedings. Since Savarkar was a political 
offender, France demanded that Great Britain should give him up and ask for 
Ins extradition in a formal way in conformity with International Law. Great 
Britain did not comply with this demand. By consent on October 25, 1910, 
,naUer "as referred to the Permanent Court of Arbitration at The Hague. 
hin,ul a ^e, r s T"" g ?“*!/"■ ,rrc = ulari 'y ha <‘ been committed bv the 

n a l oia /, ;r, a :t ar ,0 ,hC Bal,, , sh * uU *" ril,CS - ,lecidl;<1 in favour of Great 
lhitain holding that there was no rule of International Law imposing in such 

“Migatio.. on the power which has in its custody a prisoner, 

d^hT irr'u.s ~ ,akc com,ni,,cd by *•* *•« 


1. 

2 . 


(196i) 2 Q,. B. I. 243 : H J| L L. C. -177. 
lermanei.i t.ouu of Arbitration, (1911) No. IX. 
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r™„t 7 h R decision . '; eccivcd trenchant criticism at the hands of jurists of 
1 V pl ltc ; , ut the dcc | SIon tloes not appear to be wrong when the surrounding 
and u he S r?n - C L P ^ aid doWn lhercin are considered as a who^ 
mrl! ,1 ♦c plaCC i he B Vf , ? h ^.eminent had informed the French Govern- 
Mw Jli 1 Sa 7^ar would be a pnsone. on board the Morea while calling at 
and h j Frcnch Govcrnme ; t had raised no objection. And, in the 
didm.l ^ Lawre, ? cc su t ms U P the conclusions, the decision in the case 
d rV^r dOW ^ ?° r n ll ? at .* Whc, ‘ an irregularity has been committed by 

InotW w T a C m SUrrC V d ? nn S an scaped prisoner to the authorities of 
another Mate, if it appeared that these agents acted in good faith, it was not 

S I ? tHC P, SO, r r ShOU l d u bC . reSt ° rcd t0,he Statc which employed 

as^ UC,?lly d, f T d lh ^ f aCl ^* Thc Casc is accordingly weakened 
was confined 1 W ° f ,hc P ccu,lar circumstances to whi h the decision 

inter.Lt^r dfrCy i* CaSe T In Re f?' tl,c *crm “fugitive* came in for 

fir^ hTnch ? 3nd U WaS ob f' vcd l> y L “ rd Hcwart, C. J. that although “at the 
mcant i ,l! t 7 g fl W** 1 2 * ll,al whcn a man is s P° kcn ( > f as a fugitive what is 
wor/u «rf. ' • ,C Cd * T T ° nC C ‘T lry l ? another country, it seems that the 
* 'ugmve criminal are equally satisfied whether thc man has physically 
•n picscnti nii tJ^atjiouiitry or not, if he committed thc crime there.’* 

Ex-Kaiser’s Cajs.e.—A somewhat unprecedented extradition case 
1 , urredal lh . c <>r the First World War when thc Supreme Council, 

rcp.escnting the Allied and Associated Powers demanded from Holland thc 
sunender of William Hohcnzollem, former Emperor of Germany, known as 
inca.Ka ,scr , for being put on trial. 'Flic demand was based on Article 227 
1 the treaty of \ ersaillcs which arraigned thc German Emperor for having 
committed a supreme ofTencc against international morality and thc sanctity of 
ix ntics. Hie Dutch Government rightly refused to accede to thc request on 
tile ground that Holland was not a party to the Treaty of Versailles and that 
tlic agelong tradition of Holland always made this country a ground of refuge 
tor thc vanquished in international conllicts. 

Ex tradition of Axis Leaders.—Before thc conclusion of the Second 
World War, 1 resident Roosevelt in anticipation of thc Axis leaders escaping to 
neutral countries expressed thc hope in his statement in July 1943 that the 
neutral countries would not make their territory a place of refuge for the war 
criminals. Subsequently thc Tripartite Conference in its Declaration of 
German Atrocities signed at Moscow in October 1943 announced that the 

three Allied Powers would pursue the guilty persons to the uttermost ends of 
the earth and would deliver them t«» their accusers in order that justice might 
be done. I he contingency, however, did not arise as the leading members of 
the Nazi party were captured in their own country. 


jj* ^ u * 3ara * < Ali’s Case.—In re Government of India and Mubarak AH 
Ahmad the Queen’s Bench referred with approval to Re Castioni , 3 in which the 
Court refused extradition because thc crime of the fugitive concerned (in 
having shot a member of thc Government while taking part in a revolutionary 
movement of the Canton of Ticinio] was considered to be political. The 
present casc, however, concerned a man charged with forgery and, even if the 


1. (1923) I K. B 24. 

2. (1 *>52) I All E. R. 106«V 

3. (1891) 1 Q ». 149. 
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case had some political implications—into which the Court could not inquire— 
there was no reason to suppose that he would not recci\e a fair trial and it 
would be an ‘impossible position for this Court to take up’ and ‘an insult to 
the Cour ts of Jiylia’ to say that he would not. 

/ZX^isler’s Case — In the Eisler Extradition Case (l<»49\ Gerhart Eislcr, 
communist, convicted in America of some criminal offences, fled from 
.\can York to Poland He was arrested by the British police officers and 
produced for trial before a Bow Street magistrate. The British magistrate 
discharged Eislcr from custody on the ground that the offences for which Eislcr 
had been convicted m America, oiz. t ‘perjury* did not fall under the icchnical 
head, of perjury in England. This case emphasizes the principle of double 
criminality, i.e. t the crime must be an offence in both the States. 

. 7 - H »ya de la Torre’s Case. —In the Haya de la Torre's case 1 Victor 

Kaul Haya dc la Tone, a Peruvian national and a political leader accused of 
having instigated a military rebellion, was granted asylum by the Columbian 
Embassy at Lima (West Peru). The International Court of Justice observed 
that although the Havana Convention expressly prescribed the surrender of 
common criminals to the local authorities, no obligation of th«- kind existed in 
regard to political oflendcrs. It reiterated its \icw that asylum had been 
irregularly granted and that, although 01 that ground Pern was entitled to 
demand its icrinii^iion, Columbia was not bound to surrender the refugee. 

8. I K olfi syp ski’s Case *— In re Kolczynski and others* seven members of the 
crew <>f «rPolish fishing trawler finding themselves under political supervision 
and fearing that they would be severely punished on account of their political 
opinions if they returned t«> Poland, placed the master and some members of 
the crew under restraint and brought the vessel to the nearest English port, 
where they were detained on Scpicmljcr 22, 1954, under the Aliens Order', 
1953. The Polish auihorities in Warsaw asked for their extradition. The 
metropolitan magistrate, before whom extradition proceedings were held 
lound the applic ants guilty ol revolt on the high seas, an offence listed in 
Schedule 1 to the Extradition Act. 1870, and in ihc'Sclicdulc to the U. K.- 
Polancl Extradition Treaty, 1932. On ihc applicants moving for writs of 
habeas corpus, the Queen’s Bench Division held as follows : 

(i) The effec t of the Extradition Act, 1870, is to prevent a crime of a 
political c haracter from coming within the purview of the Act It 
is the duty o| the magistrate to determine on the whole of'ilio evi- 
dcncc whether the offence charged is an ex 1 radii able c rime and 
whether it is "f a political character ; but this determination is 
subject to review by the High Court by way of habeas corpus proceed¬ 
ings. r 

"> I"; political character of the offence ...ay c...c. w cither from the 

cv.dc.ce ... support ol ll.c request for extra,lition or from the evi¬ 
dence adduced ... answer. I he definition in Re Costioni of the 
erm offence of a political character” was not and was not intended 
to beexhaustive The term, observed Cassels.J. mu st always be 
considered according to the circumstances existing at the tmowlicn 

£& considered. The present time is ver^ differa't fr' .m 

i«*yu when Casliom s case was decided. It ...r .. 


1. 

2 . 


a ^ T ™ ' ICC ,"' Ctl - h was ""' then treason for 

Tries wr e n , his country and start a fresh life in another. Coun¬ 
ters wuc not regarded as enemy countries when no war was in 
E C’.J Reports <1951). p. 71 
1955, I All K. R. 31. 
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progress.The applicants in the present case revolted by the only 

means open to them. They Coin milted an offence of a political 
character and it they were surrendered they would be punished as 
lor a political crime. 

*!! { }} c r £ sul1 » l was held liiat the applicants were excepted from surrender 
to the olish State by virtue of S. tf) K \) of the Extradition Act, 1870, and 
writs ot habeas cur pus lucre issued. _ 


CHAPTER XXV 

PLACE OF THE INDIVIDUAL IN 
INTERNATIONAL LAW 

, Traditional view.—A lot of literature has grown round the controversy 
"' lie, individuals are subjects of International Law. The orthodox 
P ’sitivist view—a product of the nineteenth century—has been that only 
•uues and not individuals are the subjects of International Law as Interna¬ 
tional Law only regulates relations between States which alone can have 
1 f ,na , tlo, \ a r,, ^ lls duties. The individual, according to this view, has 

juruheal p. rsonality and he can have only rights and obligations with 
«teicncc to h IS'own state. Sir Frederic Smith observed that "States and 
•Mates alone enjoy a locus standi in the law of nations and that they are the 
only wearers of international personality.” Oppc.hcim in consonance with 
ns view maintained that since the law of nations is primarily a law between 
Ues, States are normally the only subjects of the law of nations and indivi¬ 
duals are the ultimate objects of International Law. As to seeming diver¬ 
gence due to certain rights and duties bestowed on inonarchs and other heads 
7 ‘ alcs .» diplomatic envoys, and even simple citizens, in conformity with 
international Law, he observes Hint foreign States granting these rights to 
oieign individuals do this by their municipal laws, and these rights arc, 
i lie re I ore, not international rights, but rights derived from municipal laws 
in accordance with a duty imposed upon the States concerned 1 >\ International 
aw. International Law is indeed the background of these rights, hut 
such nglits come into existence by municipal laws. Likewise, all duties 
which might necessarily have to be imposed upon individual human beings 
ac< uidmg t° the Law of Nations arc, on the traditional view, not interna- 
u, nal duties, but duties imposed by municipal law in accordance with a right 
gianted to, or a duty imposed upon, the State concerned by International law.' 
inc above view o! Oppenheim is strengthened bv the fact that even the 
Statute of the International Court of Justice empowers onlv States to take 
actum in international affairs. Article 34 cxpre>sly provides that only States 
may be parties in cases before the Court. It was observed by the Permanent 
Court ot International Justice in the Serbian Loans * that a dispute which 

was exclusively one between a State and the subjects of another State could 
not be brought before the International Court. 

Professor L. C. Crceu observes that “in Clascal international law 
the individual was regarded as an object ; that is io say, he enjoved n«» rights 
and was burdened by no duties. By and large, it may be said that interna¬ 
tional law worked itself out upon the individual, using his home State I" 1 ' 
the purpose .’’ 3 

Extreme view.—There is then the olher extreme view that the •Mate is . 
only a fiction of the brain, but in the ultimate analysis it is the individuals 

h Oppenheim • International Law. Vol. 1.8’h Ed p. 19. 

2. A. 20*21. D . 17. Vol I. o 10. 

•nal Law Prof. L. C. Green, Ind,aU 


3 The Individual and his Stains in Internal! 
journal of International Law, 1960-61. p. 115. 
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alone who are the subjects of International Law. This view ample support 
from the observations of Westlake who, while emphasizing ,h e importance 
ot the individuals, observes that “the duties and rights, f the States are the 
duties and rights of the men who compose them.” 

According to Hans Kclscn, “like all law, International Law, too, is 
a regulation of human conduct. It is to men that the norms of Interna¬ 
tiona Law apply ; it is against men that they provide sanctions....If Interna¬ 
tional Law lays down duties, responsibilities and rights...thcsc duties, 
icsponsibilities, and rights can have only human conduct for content. For a 
duty which would not be the duty of a man to behave in a certain wav would 
not be a legal duty ; a responsibility which would not consist in a 'sanction 
siWhty” 1 b y mCn a,K <l,rcclccl a 3 ai,,sl ,,,c " would not be legal respon- 

According to L. C. Stowcll, an individual is the subject of International 
Law both in Ins capacity of a human being and as being a component part of 
Ins Mate. fundamentally, he observes, the law of nations is a I iw „| 
individuals, enforced through the agency of l|,e ymemment of the communities 
into which mankind is apportioned. 

"effter is of the view tlia* the fundamental . i«l»is inherent in human 
beings entitle individuals to be '‘immediate subjects of International Law.” 

According to l>. M. Brown, “the most serious error committed by the 
octendcrs of International Law has l»ccn touiul in ilieii p^rrotlikc reafinmi 
tion that it applies only between sovereign States.” 

The exponents of this view assert that ilic State is only an institution n, 
saleguard and protect the rights of the individuals constitutin ' it ami il. 
its personality is the sum total of the personalities of such individuals. 

“ flic l aw of nations of previous centuries with its roots in uhiim- .i i 
both Christian and Greek, and in the jus gentium of the Romans, ..ave^l 
primary place to the individual, for the very essence of natural Jaw is a . 
ol moral justice, of right reason, which lias no meaning except in terms 
heightened awareness of the worth of human personality.’** 

The antiquated doctrine tl.at the individual cannot he a suhirn of 
rights and duties in international law, should be thrown overboard ,.Vi 
to give any real significance, in theory and practice, to ! 

rights a is necessary to accept the principle that the individual r ‘,l *i " a " 
these lundamcntal rights directly from positive international law* dc,,v ^ 

Lauterpacht while revising Oppcnheim's book on r,,• , , 

ol served that although primarily States are subjects of Intcmat l" 


iw 
aw, 
correct 


it is essential u- .cognise 5e"iimU^nT,,f 

meaning is that States only create rntemational Law hat Inter, a ' C 
is primarily concerned will, tlie rights ami duties of Sr t c " al, V , ! a 

ol other persons ; and ihat States only p.isJsrfull L^ ^ a,l . fl nwl V' 1 ' "*** 
international tribunals. Further than this that ^? cc< . ,ural capacity hefoiv 
parti, Ula, , when we say that International Law 'IZ' 9 ''' ^ '!” t *"■ 
ol States w«: musi not forget that tin- r.mdn y regulates ihe conduct 
conduct of human heings ailing J^th!, organ "f the 3Sf y ****** b * hc 


1 ssssss 


xv. I,. 26 

w. sijthoir. 
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Lauterpacht 1 relutes the view that States are the exclusive subjects of 
International Law. He observes : “The claim of the Stati to unqualified 
exclusiveness in the field of international relations was tolerable at a time when 


. la . _ # -~ - w - •• I I V/l 1 

actuality and tlu* interdependence of the interests of the individual cutting 
across national frontiers were less obvious than they arc today. It is this 
latter fact which explains why the constant expansion of the periphery of 
individual rights—an enduring feature of hgal development cannot stop short 
°t the 1 units of the State. Wha t is much more important, the recognition 
° , J mdividual, by dint of the acknowledgment of his fundamental rights 


e . w • --- •••*’ • vii I 

and treedoms, as the ultimate subject of International Law, as a challenge to 
Uie doctrine which in reserving that quality exclusively to the Stale tends 
i personification of the States Ix-iug distinct from the individuals who 


to 


compose it,.with ill that such personification implies. That recognition 
nings to mind the fact that in the international as in the municipal sphere, 
he collective good is conditioned by the good of the individual human 
iH ings who comprise that collectivity. It denies, by cogent implication, 
mat the corporate entity of the State is of a higher order than its component 
pai ls. It challenges the absolute moral su|>crioriiy of groups, and in particular 
me collective agency of the State which thus artificially personified is 
prone to and certainly capable of disregarding all moral restraints.” 

Further, tlu- Declaration of Independence of the U. S. A. clearly lavs 
uouii that governments exist by tli- consent of the governed, being the agents 
«»; the people, acting under their control and olxxlicnt to their injunctions, 
t icy derived their prerogatives from the people—the individual citizens 
\ lom lhc .y represent. The institution of the Slate as .such owes it? origin 
tne necessity of ensuring and preserving the freedom of the individuals, w. 
aie Knit together and hound by cultural, racial and territorial ties. 


to 

ho 


States and Individuals subjects of International Law. —The correct 
view which has been gaining a considerable number of adherents is that Stales 
.uc no doubt subject of International Law but individuals may as well occupy 
the same position. 


In tlu: presence of those facts it would seem unreal to say that indivi¬ 
duals arc not in some degree subjets of International Law, at least in respect 


to the rules ol substantive law. In iv%|iect to procedural law, while the 
individual must in general look to his Slate for the enforcement of his rights, 
there is the precedent ol 'lie minorities treaties conceived after ihe First World 


Uar to mark the tendency to create international machinery for the protec¬ 
tion ol fundamental rights. 2 * While the procedures for the protection of the 
rights assigned to the individual are as yet in large part a matter of domestic 


aw, the obligations assumed by the parties under the existing treaties and 
vsolulions are influenced by decisions of the commissions entrusted with their 


supervision, before which ihe individual may appear and state his case. The 
individual is clearly to that extent a subject of international law. 8 


According to .Sclmarzenltciger, “It may lx* considered paradoxical 
that the individual, the basis both of national communities and of interna¬ 
tional society, should l>e merely an object of International Law. Yet as long 
as the groups which, until now, hold the monojx>ly of admitting additional 
subjects to the realm of International Law chose to maintain this state of 
affairs, this situation is bound to continue. It is mitigated in fact bv the 

1. International Law and Human RigiiK (1950 < d.). pp. 69-70. 

2. Fenwick. (harlc« G.. International Law, 3rd Ed., p. J34. 

L Ibid , 1967, Indian Edition, p 154. 
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by their home States and by 
minorities treaties, which must 


f- Accord,n(f to Anna Vann Wynen Thomas, -one of the major assump- 

on of thr'awofnat.om is that as ihe international society develop, and 
hecomes more advanced certain social interest of the whole community 

uii. fx e .i° ,n " de -°" r ha * wa * P rcvio " s| y "ic «>le interest of a sovereign 
, '' f tltc iMJerat'o" of any society depends on tl ie integration and working 
,ether of all of us parts. It follows logically that new field* and new .isias 

ewn C t| n "? U m! y i >C - ,n V l>aS rum: '" learnin ? advances. Consequently 

onK, fl '® ,mmh,c ."'dividual human hemg, formerly thought to he Juhicct 
only to the sovereignty of the State of which he is a member, can parii. mate 
m the processes of developing International Law. Treaties banning sl.nrrv, 

^ e - <rade ’ r, ’ r r" . a ’ OUI ' : for *afegt!ar.ling health and preventing 
abn^s tnptnou, to tt ; for the protection of stateless, persons and refugees • 
treaties tmposu.g duties of religtous and political tolerance toward minorities • 
and agreements establishing most of the rules of modern warfare have all 
added to the moral foundation of International Law...To the extent that 
sovereign States recognized by such treaties an international duty to ,rein 
mankind with the same respect with which tin y treated other members of th,. 
international community, to that vital extent .be recognition „f inalienab e 
human.rights and the recognition of the individual as a subject of i, 
tional Law became, synonymous. 1 

Russian view.—The altove view, however, is not shared hv the USSR 
on account of their totalitarian attitude toward ihc individual j„d ,d, 

altogether a differ,phil phy which gives a..due'imp^LfT Z 

activities of the State, and prolesscs antagonism to the place of individuals in 
Interna, ill, nil Law. M. V. M Kore,sky of Russia in hi, capacity as , 

Um led Nations International Law Commission unequivocally declared hii 

lEV'Y? s “ S '~! at . ' Vl ! 1 ' " 1C "•■»«!■« «,f individual as suhjic. of I„ er. a 

lumal Law. This was Krause communism siaris with tire negation of 
individual,Sin, and the individual bring no,lung more than a con,pone,,, of" 

class loses im individuality in th.* |.;val seiw: of the term Arr.uvi:.. . V- 

concept the i ndividua. exists for ,he\akc of the State'utd " ! ”? 

lu: enjoys no legal protection against the State. Hr has , ,• 

UwUyT*™'*’ ,K>Ii,iCal ° r ,C,i ^ i0,,S ° ,,inious ,hal '^ight create a dual 

Treaty stipulations—The treaties lie tween naiumc c. 

baled to protect the rights of ihe individual. The Treaty nr lr 'nS 
enjoined upon Bulgaria, Montenegro, Serbia, Rumania ,.,«l T ^ ( lfi7f >) 

religion- freedom their natioinds. After , 1 „ T, s, W,'U w 7 n,SUre 
will, Poland, Czechoslovakia, Rumania, Greece AustrW B ,1 I' ' » tn ' iUi, ' S 
the Sell. Croat-Slovene Slate and Turkey guaranteed iust| U B ' ‘‘V Hungary, 
for llieir ra<*ial, religious and Unguis’,ic mh.mi / \ 

I i eaties of 1947 entered into henween Italy ' ,l “ P ^ 

enemy satellite Stales, provisions were made fi.r *’ t,le '" llcl ' l:x ' 
Sueh treaties c onferred rights directly upon 


protecting 
individuals. 


human right; 


It was authoritatively laid down !.%• i> _ 

Justice in \\u: Jurisdiction of the Court of DnmfJ *], C ° url I»b*riiationa| 

international agnvn.ei»t f accordii,.r u, th.. ; llt ^ \ l - , thr v, r y “fan 

tin intention of ,h«• contracting parties, 
* 27 ' 
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may be the adoption l>y the parties of some definite rule creating; individual 
rights and obligations and enforceable by the national Courts. 

Nuremberg Trial.—The International Militaiy Tribunal at Nurem¬ 
berg had to consider the submissions made by the accused that International 
Law was concerned with the actions of sovereign States, and provided no 
punishment for individuals ; and further that where the act in question was 
an act ot State those who carried it out were not personally responsible, but 
were protected by the doctrine of the sovereignty of the State. The Tribunal 
rejected both these submissions and observed : That International Law 
imposes duties and liabilities upon individuals as well as upon States has 
long been recognized. In the case of Ex parte Quirin' Uriel Justice Stone 
of the U. S. Supreme Court said : 

“From the very beginning of its history this Court has applied the law 
of war as including that part of the law of nations which prescribes for the 
conduct of war, the status, rights and duties of enemy nations as well as 
enemy individuals. 

_ .individuals can be punished for violations of International 

Law. Crimes against International Law arc committed by men, not by 
abstract entities, and only by punishing individuals who commit such crimes 
can the provisions ul International Law Lc enforced. 

“On the other hand, the very essence of the Charter is that individuals 
have international duties which transcend the national obligations of 
obedience imposed by the individual State. He who \iolatcs the laws of war 
cannot obtain immunity while acting in pursuance of the authority of the 
State if the State in authorising action moves outside its competence in 
International Law.” 

The various War Crimes Tribunals as also the International Military 
Tribunal at Nuremberg have recognized crimes against humanity as punish¬ 
able offences under International Law resulting in the prosecution of indivi¬ 
duals for such offences. Article 6 of the Charier of the International Military 
Tribunal empowered the Tribunal, established for the trial and punishment of 
the major war criminals oi the European Axis countries, to try and punish 
persons who, acting as members of organizations, committed any ol the crimes 
detailed there within the jurisdiction of the Tribunal and fastened individual 
responsibility. In effect Art. 6 imposed criminal responsibility in International 
L»w on a physical person and not a State. 

Professor Green is, however, of the view that the Nuremberg 'Tribunal 
in its judgment on the major Nazi War Criminals expressed itscll in a form 
that was fully consistent with the traditional view of international law, ratha 
than in conformity with the emotional view then current. The Tribun 
expressly declared that “to constitute crimes against humanity, the acts relied 
on before the outbreak of war must have been in execution ot, or in connection 
with, any ccrime within the jurisdiction of the Tribunal. While the judgment 
gives a very full account of the abominable manner in which the German 
Government treated—or ill-treated—large numbers of its nationals, none oi the 
accused was found guilty of ill-treating Germans, unless it could be shown 
that such ill-treatment was part and parcel of one of the war crimes, such a> 
the waging of aggressive war, over which the Tribunal had jurisdiction. E vcn 
in such cases as the Doctors' trial* * ml the Trial of Field Marshal Milt eh 3 it was «*°t 

b (19421 317 U. S. I. 

2 Annual Digest 1947, p. 96. 

3. Appleman. Military Tribunal* and International Crimes. I9'*4.p. 139. 
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customary International Law which enabled the United Slates Military Tribu¬ 
nal concerned to adjudge the accused guilty of offences against German citizens, 
committed independently of the waging of aggressive war. Bv virtue of the 
unconditional surrender of Germany and the operation of Control Council 
Law No. 10, this Tribunal was to all intents and purposes a German municipal 
tribunal, giving effect to the municipal law postulated by the victors as the 
effective sovereign of Germany. 

Genocide Convention.—The Convention on the Prevention and 
Punishment of the Crime of Genocide, approved by the U. N. General 
Assembly on December 9, 1940, further attaches direct responsibility to 
individuals by making provisions for punishing persons committing genocide, 
whether they are constitutionally responsible rulers, public officials or private 
individuals (Article IV). It is laid down that genocide shall not be considered 
as a political crime for the purposes of extradition. Under the Convention 
the States agreed that genocide and the conspiracy to commit genocide should 
be punishable on trial by national courts or by an international criminal couri. 
But here again no provision has been made for the members of the group that 
is being attacked to institute «i y proc eedings on their own behalf. 

Atlantic Charter.—The Atlantic Chaitcr (1941) gave expression to the 
four basic principles of human freedom : freedom from fear, freedom from 
want, freedom of speech and freedom of worship. These principles made a 
departure from the concept of International Law which considered relations 
between States with absolute sovereignty as its main theme, and created a new 
person in International Law—the human being. It became internationally 
established that “the: State is an instrument t«* serve the people and not an end 
for man to serve.”' 


United Nations.—The preamble to the Charter of the United Nations 
has shifted the emphasis from “The High Contracting Parties” of the League 
of Nations to the “Peoples of the United Nations” thereby reaffirming faith in 
fundamental human rights, in the dignity and worth of the human person and 
in the equal rights of men and women. It is the duty of the founders of the 
U. N. to resist any attempt to thwart the high ambitions as embodied in the 
doctrine of fundamental human rights The complacent attitude of the U. X. 
in not taking appropriate action against the Union of South Africa for viola¬ 
ting the: resolutions of the U. N., which condemned her policy of racial 
discrimination systematically pursued in respect of peoples of Indian origin in 
South Africa, docs not redound to the credit of the U. N. The racial arroganc 
and domination has been one of the causes of the last world war and vet 
racialism in its most naked form is thriving in South Africa, crushing under*'/ 
heels the: vast majority of the population there. The race problem is one * r 
the toughest problems, which, il not carefully handled, might wreck tl 
concept of the United Nations. l,1< 


In spite cf these imperfections, as indicated above, the United Nations 
':*>* c '"l' ,as,s 0,1 ‘ ,c development of human personality and the p,c ser 

iron ot the fundamental human rights of the individual. The United Nath .fs 
I,,In, annual, .V .until,c, and Cultural Organization, the World Health Or 1 

Children’s Kinergcncy Fund etc a .V . Nallo,,s ^cniatiotial 

and «ul.ural unity ohj^! g 1 l ° fcCI,n? CCon ""‘ ir > 


I. JorgeAincric.no: The New F. 


Mirwl.iion ot International L.w. j». 1 ! 
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Hum^ R^.l K petit.on an .nternat.onal authority —The Declaration of 

.hr n 'fi, d,SCl T' 1 h - r ° ,,ler P rovi<l « Possibilities for the iudivi- 

i 1 * ” a '* ‘.'‘Mnational authority in case of an alleged violation of 

non? n frnrn T"T"i‘ *' ^ e ': crthcless > '-rge numbers of petitions continue to 
pmr n. ".on ind.vulnals an,! from associations of individuals to the U. N. 

imliv dn-il '**" I ? a,, ^. r P a 1 cllt 1 '* in his view that the right of a,, 

n. mdual or a group .»f individuals to ask U. X. for action on violation of a 

ar, f S " f ll I' : 1 Cll -'7 - r “self. According to him, the provision 
matter, wi? } n ^.' IP ‘ lU '• ? ,4,le, » wl,icl > excludes U. X. intervention In 
i ? l.^r% T V ntt'nHv within the domestic jurisdiction of any State, is 

I ar to any action taken on the basis of a complaint.'* “In excludin'* 

ol, a slrv«^ 1 ‘, < ; “ *r I e * S ? , i" 1 , 7 ll,i ". ‘. he doinc «ic jurisdiction of any State," he 
I serves, they ilid n«»t include within that exception matters which are the 

reioeet for . , " ,erlla '. <, " a ohlig«i,*.^ which inch.do the observanci ofaiul 
v»m' hu '? a " n ? lus a ' ul freedoms.” Moreover, according to him, a merit 
..xamination of a petition from an individual ami, consequent on such examina- 

liattn-'or'"” r' l " v,la,,on ll " . Sla “ : concerned to give its comments on the 

d! S! rr' l,m "? , ' llH,, ’' , , a 'l.. by u. X., are not interventions 

in tlu* legal sense ot the word. 

the riLdr^Tf , Unde , r *^f T rus,eeship Systens.-The Charter provides for 
ri.d.t h , [" P cl,u “ n bc U. Vm resjiect of territories under trusteeship. The 
ught has been embodied in all trusteeship agreements. 

I iw r he r - ght *° P c,i, j on for Stateless Persons— The U. X. International 
sional « r°" 3 1 ' tC ' 1 d “"?8 the lif,l > session on August 7, 1953, two provi- 

?,. . . '.Conventions dealing with statelessness. The Commission came 

wiihi.. It, C f USI °" 1 ,al a . “‘bunal for considering complaints be established 
wt hni the framework of U. N„ which should be accessible to individuals 
i a " ;l 8 cnc y' IO be established within the framework of U. X. It 
‘ y-V cd ,,cccss * r > lo make provision for an intcmaiional agency to act 
on bch.iU oi |Hns«»ns threatened with statelessness. It would be the task of the 
‘ k • y i ‘» <»D beliall of the nationals concerned before governments, prior 
to initiation of proceedings before the tribunal, with a view 10 disposing of the 
complaints by appropriate procedures of inquiry and representation made to 
(.ovci nrnents. ' 1 


Universal Declaration of Human Rights.—The Universal Declaration 
ot Human Rights was ado |)lc d l»y iho General Assernblv of the United Nations 
on December 10 1948. It sums up the civil, political and religious liberties 
men have struggled for so long. It also contains new economic and social 
rights which are only slowly being recognized to-day. 


1 ho preamble to the Declaration stresses the “dignity and worth of the 
human person . I he first two articles emphasize that these rights and free¬ 
doms apply to everyone, everywhere. Kvcryonc is entitled to all the riglus 
amt treedoms set forth in this Declaration, without distinction of any kind, 
such as race, colour, sex, language, religion, political or oilier opinion, 
national «.r social origin, property, birth or status. 


Articles 3 to 15 restate the older recognized rights of life, liberty and the 
security of person, to recognition everywhere as a person before the law and to 
equal protection of the law. Xo one is t«. be subjected to arbitrary arrest, 
detention o r exile. The Declaration outlaws slavery, torture and cruel, 
inhuman or degrading punishments, arbitrary interference with home, family, 


UNIVERSAL DECLARATION OF HUMAN RIGHTS 


s i-=a tEs-stf - 

Article 16 protects the right of men and women of . i 

'«g6t to marry and to found a family without any limitaii n^°\ l ° ,<lVC 1 lC 
nationality* or religion. Article 17 Muarant^ l ” iacc ’ 

and provides that no one shall be arbitrarily deprived of hi? ,L ’ ‘ l ,, °P. Cl | l >' 

l!;aml 19 provide for one’s ri s l,« toVrSedom $ 1, mFT?* Ar,lcl ? 
rcl.gion as also «o freedom of opinion and expression. A,tkks 20 aml“n 
down that everyone has the right to freedom of peaceful assembly and Tc X 
non and to take part in the government of bis country as also c m I f 

public service in his country. ' C( * Ual acccs * lo 

Articles 22 to 26 proclaim the economic and social rhrhr. *ri 
ibe right to work, to free choice of < mployment to equal £vfi • hcsc , ,,,clu< c 
to rest and leisure and to protection against unrrnDlovmlnt* i * woi k, 

widowhood, old age or other lack of livelihood in circu^ d, “ Wlu * 

control. The Declaration further recognises everyoneS t ***""? Tr 
living adequate for the health and wcfl-l>cing of 'himself 8 Ld of s | l ? nd r ara . 1 ° r 
including lood clothing and medical care and ncccssa^v sneta sc i. s aT? 
J6 Suaramees die right t.» education, which is free at'leas in d,V A C U 
And fundamental stages and is to |, c directed t„ ,|,c n I ,1 clc 'ne'<»ry 

human personality an,I to the strengthening of re L,t ’'''''•"S" 1 ““ 
fundamental freedoms. pect tor human rights and 

Article 2!i provides that everyone is entitled i>> a ~;..i i • 
order in which the rights and freedoms set forth j„ ‘ ""?'" al '»"al 

fully realised. This implies that theie ri«h.« .r, i declaration can be 

nations” ... *" J 0 ^^“ 

lh»t Hi... risht, and Iretdom. ™ y In SL s !" “<•«'' .npul.mi 
purposes and principles of the United Nations. xcrctscd contrary to tiic 

finally Article 30 provides that nothing i„ the |wb.,l 
preted as implying for any State, group »,indviduaani rV‘N T y C ml ® r * 
any activity or to perform any act aimed at r , Y - r,g,l i lo c,, K*# e 
rights and freedoms set forth above. 1 destruction of any of the 

Importance of the Declaration — Vhn n . i 

tional standard, l or the first ii r i-.51 Uration sets a new interna- 

governments on earth have agreed' that rr't'* 1 - ,C L rc P ,CSl ‘ ,Ilali vcs o| most 
-•ion or group but to cve^ hurnln beb^ " r *¥ ht * nut to any one 

Nations have proclaimed that people haw the* o'"'" 1 T" ' hc L ’" i,e(l 
Swedes or Arabs, Christians w Buddhists p'!®. "S ht » " ot because they arc 
Islanders, but because they are hum n. 1 i ./ S » Ho *tentots or South Sea 
non really says is that each Dcrson %hn i / ?** U lal l * ,c Universal Ucclara- 
il,Ul al J # <l * serv c a chance Sfve a full and hippy hi * ° r hcr ,,lcriti 

Human Riyhjj! U. 1 A D,,cus>ion Guide on Hie Universal Declaration of 

2. t/. U. N Publication supra. 
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• W aspect of the Instrument.—Although the members of the 
United Rations were unanimous in stressing the importance of the Declaration 
as a declaration of rights, they were equally clear in their minds that it did 
not provide any machinery for its enforcement ; nor did the Declaration 
impose upon the members a legal obligation to respect the human rights and 
fundamental freedoms which it envisaged. It could at best be “a first step in 
a great revolutionary progress.” The representative of the United States clearly 
confessed that tin Declaration was not a legal documentand possessed no legally 
binding force. He observed : “In giving our approval to the Declaration 
today, it is of primary importance that wc keep clearly in mind the basic 
character of the document. It is not a treaty, it is not an international agree- 
inent. It is not and does not purport to be a statement of law or of legal 
obligation, li is a declaration of basic principles of human rights and freedom 
to be stamped with the approval of the General Assembly by a formal vote of 
its members, and to serve as a common standard of achievement for all 
nations, 1 he Indian delegate opined that although the Declaration was not 
legally, binding, it would have a certain amount of force and might help to 
dispel pessimism am! disillusionment and to relieve the tension of the present 
world situation. 

Pro lessor Lautcipacht* observes that “the student of International Law 
mayhnd it difficult to subscribe to the view that it is a rule of customary 
International Law that, to mention some of the least controversial pronounce¬ 
ments of the declaration, ‘everyone has the right to life, liberty and security of 
person (Art. 3 ot the Declaration) ; or that ‘no one shall be held in slavery or 
servitude (Art. 4 ; or that “no one shall be subjected to torture or to cruel, 
inhuman or degrading treatment or punishment” (Art. 5,‘. Prior to the 
(:harter» apart from the piccarious doctrine of humanitarian intervention, 
International Law considered these matters to be within the exclusive 
domestic jurisdiction ..f the State.” The Belgian representative Professor 
Dchousse concluded that although the. document would have an incontestable 
legal value, it would not have any obligatory value strictly so-called ; but it 
would place an obligation on mcmbcr-States to consider the action which 
should be taken on that recommendation of the General Assembly. 

Indirect Legal Authority of the Declaration.—Tl u: preamble of the 
Declaration embodies a common standard of achievement for all peoples and 
an nations, to the end that every individual and every organ of society, keeping 
this declaration constantly in mind, shall strive by teaching and education to 
promote lesjHxt for these rights and freedoms and by progressive measures, 
national and international, to secure their universal and effective recognition 
and observance. Professor Laulcrpacht observes that the Declaration gives 
expression to what, in the fullness of time, ought to become principles of law 
generally recognized and acted upon by Slates members of the United Nations. 

Professor Laulcrpacht, however, repels the view, dial although tlie D <> 
lar.ition in itsell may not be a legal document involving legal obligations, it » s 
ot legal value inasmuch as it contains an authoritative interpretation of the 
‘‘human rights and of international freedoms which do constitute an obligation, 
however imperfect, binding upon the members of the United Nations.” He re¬ 
marks that “to say, therefore, that a document is not legally binding and that , 

it embodies, nevertheless, an authoritative interpretation of a legally binding 

instrument is to make a statement the fust part of which contradicts the 

'• Professor H. Laulcrpacht ; Ankle in ihc British Year Book ol International law. 1948. 
pp. .io4-o5. 
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second.” He also does noi share the view that th* .• 

importance for the interpretation of the Charter as for^ni,' 3 ■' "!* y be of 

of the general principled law recognized Civilized the D ^ 

lion does not purport to embody what civilized nations gcncral'lv 

law. In his view the Declaration cannot also he rcirardcd’-n i r r gm . z< -. as 

of the General Assembly, for the oura^ve nart nf ,h i£, mm . Cndation 

•proclaims* but does no, recommend to mcmlLs oftheU^iU,^ V?,'- °' ,ly 
observe its principles. umtui .Nations to 

Moral force of the Declaration —Th.- K, |„; ... ,i i 

in this Declaration, voted by the virtual imaniinhy.'.oi all lhc mTh,*^ r tl,at 
United Nations, there is a moral xaluc and authority whirl.U of l hc 
dent in the history of the world, and there is t\J l« • • y ,l h°ut precc- 

Intcriiatioiia] Law. The man in lhc street claiming a system of 

simply be an isolated voice crying in the wilderness 8 - it will* WOuId no1 

by all the people, of the world represented at this Assembly ^ V °' CC u » >held 

f. i. JSrJfiSrs^r *- 

before have so many nations joined together ,o a 2 11 ' 1 ° 5e , documel " s . never 
to be the basic and fundamcn.al rights and freedom, of^" indtvidull.o 0 "^" 

and influence of an totemSSl' prmioun^ent S ofth- , ' tl ' C m ° ral ai,ll,orit y 
direct proportion to tint degree of sa^ificr of ■ 1,115 " aturc must be in 

involves. According to him -,he n ,oral authority ^ 0 ,^ S,a,CS whlch il 
k.nd cannot be created by affirmation, claiming for it P™ " unc 1 cm V nt " f »hi* 
Declaration 1,a, explicitly proclaimed ri .. „* In r • , a "' hor “y-” The 
sciupulously avoided laying down the dut?« of Sm,-' V* >Ut “ l,a * 
individual call be ensured -unless as a co u , 'em ‘i- U a ! ,d . no r, g llts "f ">e 
are clearly tlefinetl. Them arc no rights unless ac^mpant. by mn,‘dil^ ^ 

impaired, again to quoto^.h" w"ds''of'profe^r'uuUt™ |'*’ h, , ,wcvcr > •‘“' tlier 
some Of Us crucial proc ,sio„s_whil, c cl to the fac, that 

obligation are couched in language which1*Lrul*!' a "! Jcd • 1° im P ly * *««*! 
is vividly reminiscent of international ins 1 >o mislead and which 

,-*■£- firaasassE? £, "rr; - n »**» 

7' cotc|, a"ts—the International Covenant on p 8 , ' l, ? v * lx-en set forth 
and the International Covenant on Economic £ S'” 1 ?" d lnlil ''-al Rights 
which were adopted by the General A^mh'lv ^ a,lU Cultural Rights- 

iwo Govena.,,. ensure equal righi of men m dwm° n DeCCn t Cr lfi * l96G ' The 

otvi^ndHttic, 1 rights a ,ia economic, social Z 

ohserve'ffie^SdTanniVersaly^of'the'uriiwsraal 1 P"’«J a ">me in 1973 to 

On November 20 195-. 2 p" ~ of Human Rights, 

unanimously adopted the Declaration of, 'it i° f '!jS U " i,ed Xa,i '*" s 

*i 'he document was reflected in the nrr i S . • I >f lhe Cll,ld - The spirit 
owes to tlie child the best it has to give ” ’ ld ‘ ^ 1,1 P ai l ’ “"'ankind 

A. 1A (.972) „ io „, a „ lmb|y ^ 
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on the Rights of Mentally Retarded Pei sons--stating, for example, tneir rights 
to economic security and a decent standard of living. 

In other measures relating to social matters, the Assembly urged States 
to provide severe penalties for drug traffickers ; favoured progressive restric¬ 
tion| of offences i«>r which capital punishment may he imposed “with a view 
to tlic desirability of abolishing this punishment in all countries;” rccommend- 
c ‘ n . l ., 0 -Standard Minimum Rules for the Treatment of Prisoners be 
eilec lively implemented ; called on parties to armed conflicts to observe 
Humanitarian rules laid down in relevant Hague and Geneva conventions; 
and stated the need for a convention to provide protection for journalists 
engaged in dangerous missions in areas of armed conflict. 

I lie Chartc r of the United Nations reaffirms its faith in promoting and 
encouraging respect for human rights without distinction as to race, sex, 
language or religion, but South Africa continues to adhere to the policy of 
•acial discrimination in spite of repeated resolutions passed by the General 
Asscnil ly. 1 lie i arl aritics committed in hast Bengal l»y the Government of 
1 ak!Stan m the name of a united Pakistan following a civil war towards the 
end ol March h»71 were unprecedented and in spile of the loud proclamations 
i , u 1 n . ,lccl nations u did not take cognizance of the serious situation until 
, l,, cak, ;‘g «ut of war between India and Pakistan in December 1971. The 

brutal and unprovoked killings by West Pakistani forces and barbarities were 
° l 1 u . : ! ,fl *visions of the Universal Declaration of Human Rights 
Gono ci dcl* 94 j !' 11 ° 11 0,1 ll,c Invention and Punishment of the Crime ol 

The Universal Declaration of Human Rights although having very 

; I I Jt:c s su * lc,s , trM 'H the inherent weakness of lack of effective support 
lion, ilu: members ol the United Nations. 

a vi f .w? r0pedn for ,hc detection of Human Rights.-VVit^ 

191" . hr » ? C 'f salidi, y lo lhc Universal Declaration of Human 

mt i fl V i of ,hc CoUllci! of Europe signed on a regional basis 
Pr. t c,i‘ ‘ r H« CmbC &- l? 30 * al K,,,nc lh - European Convention for the 
he direr h, “r "T * h , lS a,ltl ‘'“'^mental Freedoms. This was a step »' 
Dcchra i i i-H * c . ab/al *<»» of the ideals enshrined in the Universal 

H Snu-l°* r' HumaU R .'« hl f b / Ic ^ al commitments made bv Governments of 
nC r V °P l ,V ,ia clauscs have been inserted in' the convention* 

t he'nnirii ! l ° *! av L c acccss u> an international organization 

the protection of his rights and the setting up of a n international judicial 

clfmrsdlT'r 11 “• atJ y d,Cale a,,d above the national governments. Those 
h h ’ " .h ,n,0nal 0PCU V£ W NiMa ®f Kfe towards the rights of a- 

and again 


w«H.M.,ii.u..«,opc.ia ,H5U' Msta Of life towards the rights oi 
I tm the protection ol his human personality “against all tyrannic* 
si all forms of totalitarianism.” 


I S° " n " , " c, " b,:rs -: 1 l hc Council of Europe all except two (Franc* 
H i"r^"r' )art "°"', p ? r,,cs 'he Convention. I„ JanLry 1^6 the 
y r accepted the two optional clauses in the Convention for • 

pciiod of Ih'ec years. Eleven of the contracting parlies have recognised ih* 
right ol individual petition as also ihc Compulsory jurisdiction of the 
Court. * J 


In 


... September I 960 «he new Human Rights building was official) 
inaugurated m .Strasbourg. The Commission and the Court of Human Rights 
and relevant department* of the Secretariat General of the Council of Europe 
thus ha\e their own premises where these international organs for protection 
of human rights are housed. 
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History of the Convention.—Article 1 of the Statute of the Council of 
Europe, signed in London on May 5, 1949, aimed to achieve a greater unity 
between the members of the Council of Europe for the purpose of safeguarding 
and realising the ideals and principles which were their common heritage and 
to facilitate their economic and social progress through the organs of thcCoun- 
cil by discussion of questionsof com non concern* ii by agreements and common 
action in economic, social, cultural, scientific, legal and administrative matters, 
and in the maintenance and further realisation of human rights and funda¬ 
mental freedoms. The Consultative Assembly is the deliberative organ of the 
Council, having no powers of decision hut entitled to make recommendations 
K> the Committer of Ministers, which is the executive organ of the Council. 
The Committee of Ministers appointed a Committee of governmental legal 
experts to prepare a draft Convention, which met in Strasbourg in February 
and March, 1950. It submitted its report to the Committee of Minis'rrs with 
alternative texts. A Committee of Senior Officials was subsequently constituted, 
which prepared a draft Convention incorpora ing tin texts submitted by the 
legal experts. After consideration by the Consultative Co ninitice anil tin*. 
Committee of Ministers, the Convention was linallv signed on November 4, 
1950. 

Analysis of the Convention. —Article 11 of the Convention envisages 
everyone’s right of freedom of jwaci ful assembly and to freedom of association 
with others, including the right t«» form and join trade unions for the protection 
of his interests. Articles 5 and i> of the Convention ileal exhaustively with 
arbitrary arrests, detention or exile and the right to a fair trial. They lav 
down the salutary principles of presumption of innocence until guilt is proved ; 
the public nature of the hearing, including admission of the press and the 
circumstances in which it may be excluded ; adequate time .uni facilities for 
ilie defence, free legal assistance, production, and examination ol witnesses, 
etc. 

The European Commission of Human Rights. — The 'Convention 
provides for a European Commission as an impartial international organ to 
which complaints could be made on the failure of any mcmber-State to secure 
io anyone within its jurisdiction the rights and freedoms defined* in the Conven¬ 
tion. I'he Commission will consist of fifteen members. There shall also be a 
sub-commission of seven memlxrrs for achieving a friendly settlement. On 
lailurc to arrive at a friendly settlement the Commission as a whole will draw- 
up a report and state its opinion on breach of the obligations by the State 
concerned. Under Article 31 the Commission will forward its report to the 
Committee of Ministers by making necessary proposals. The High Contracting 
Parties have undertaken to regard as binding on them any decision of the 
Committee of Ministers in this respect taken by a two-thirds majority of the 
members entitled to sit on the Committee. 

Right of Individual Petition.— Any alleged breach of the provisions of 
the Convention by a High Contracting Party can only be reported by a 
mcmbcr-Maie, unless the Government concerned recognized the competence 
of the Commission to receive petitions from individuals. Aitide 25 provides 
that six declarations ol acceptance arc necessary licfore the right of individual 
petition can be exercised. 

It was difficult to obtain unanimity with regard to the right of the 
IIndiviii uai to petitioni to the Commission directly and therefore a compromise 
ormu a as mentioned above was reached. The is, however, not in consonance 
vvu i \ ie spirit of the Convention for, as Robertson 1 observes in a v ery illuminat 

1. A 11. Rol>rri«on sBrhish Year Book of International Law 1950, 154. 
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ing article, “when the object of the agreement is to protect not States but 
individuals, the real party in interest, if a breach of the agreement occurs, is 
the individual whose rights have been denied. It is, therefore, this individual 
who stands in need of a remedy, and the remedy he needs is a right of appeal 
to a iribunal which is competent to call the offending party to account.” 

1 he Commission continues to receive about 300 individual applications 
a year. 

The European Court of Human Rights. —There is a provision for 
the creation ot European Court of Human Rights, and the Court when created 
would have jurisdiction in respect of those States which have expressly accepted 
its compulsory jurisdiction. Article 56 of the Convention provides that the 
minimum number of eight declarations accepting its compulsory jurisdiction 
must be made before a case can be brought before the Court. On necessary 
declarations bating been made, the Court started functioning. The Commission 
has also referred several cases to the Court. 

Conclusion —Robertson while summing up observes that “the European 
Convention on Human Rights is an imperfect document, but it represents a 
big step forward. It constitutes a great advance on the Universal Declaration 
of Human Rights of the United Nations since the latter amounted in the last 
analysis to nothing mor than an expression of intentions, whereas the 
European Convention contains specific legal commitments which have been 
accepted by fifteen governments. The most important innovations which it was 
hoped that the European Convention would contain were two : the granting to 
individuals whose rights arc denied of direct access to an international organ 
capable ot protecting them ; and the institution ol a judicial body on the 
international plane competent to sit in judgment on national governments. 
Unfortunately, it was not politically possible at this juncture to obtain 
unanimous agreement on the acceptance of these two prov isions. Each of them 
remains optional in the sense that it is not a necessary consequence of signature 
ot the Convention, but depends on an express supplementary declaration by 
the Mates concerned” 1 

International Human Rights Intruraents 1 —The International Conven¬ 
tion on the Elimination of All forms of Racial Discrimination, which entered 
into force in January 1969, is the latest in a series of international human 
rights instruments which began with the proclamation by ihe General 
Assembly in 19*18 of the Universal Declaration Human Rights. 

A unique feature of the Convention is the fact that it is the lirst United 
Nations human rights instrument to provide machinery for its implementation. 
An 18-mcmhcr Committee of Experts, elected by the panics to the Convention, 
met for the first time in January 1970. Its task is to oversee impleincntaion 
of the Convention by receiving reports which all panics must submit regular^ 
on measures they have taken to carry out their commitments under it. Usinu 
information from these reports and other sources, the Committee will make 
general recommendations to the General Assembly. Conciliation commissions 
to settle disputes arising out of differing interpretations of the Convention alC 
also provided for. 

The General Assembly in 1969 expressed “grave concern’* at reports of 
human rights violations in Israel-occupied territories, condemned policies ol 
collective punishment and the deportation of the inhabitants of those 

1 A. H. Robcrison : British Year Book of International Law, 1950, 162 

2. C/. United Nations Publi< ation. \XV Anniversary of the Organization. 
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territories, and urgently called on Israel “to desist forthwith from its reported 
repressive practices and policies towards the civilian population in the occupied 
territories.” Ceylon, Somalia and Yugoslavia were appointed to make up a 
Committee to investigate Israeli practices affecting the human rights of the 
population of the occupied territories. 

The General Assembly designated 1971 as International Year for Action 
to coinbat racism and racial discrimination. 

Again in 1969, the Assembly condemned South Africa and Portugal 
tor their “inhuman and degrading treatment and torture'* of political prisoners 
and freedom lighters; called on them to observe the terms of the Geneva Con¬ 
vention on the Treatment of Prisoners of War and called on Portugal to 
observe the Geneva Convention on the Protection of Civilians in time of 
War. The Assembly also called on the United Kingdom to reconsider iis 
“deplorable refusal” to intervene in Southern Rhodesia by force and thus 
restore human rights there. It requested the Secretary-General to establish a 
register of persons subjected to imprisonment, detention, banishment and other 
restrictions in Southern Africa for their opposition to aprtheid and racial 
discrimination. 

In addition, the Assembly renewed its strong condemnation of racism, 
nazism, apartheid and all other totalitarian ideologies and practices, and called 
on states to take immediate measures to prohibit Nazi and racist organizations 
and groups. It also called on all States and organizations t.. set aside a day 
each year in memory of the victims of such ideologies and recommended that 
Governments promote the publication and dissemination of materia! on United 
Rations effotts to combat Nazism and on the danger of the present revival of 
Nazism in a number ol countries. 


On November 13, 1970, a coalmen ot Asian, African and Soviet bloc 
count! ics succeeded m barring the General Assembly’s approval of the 
ucdentials of the South African delegation. The action, intended as a protest 
against South Airica s apartheid policies was pushed through despite an opinion 

" rcct ,hc *■“ " fV 

Righu^M.In.ternationa?0>\em!ills' e"uJSat&'i 
concepts, of human rights, other instruments, such as the very imno, a 
International Convention on the Elimination of AllI-ormsoI Racial Discri- 
in.natn"! c.mtam m.trc spccilie provisions in various fields of concern to the 
Organization. 1 he SuL-Conunission on I'revention of Discrimination anti 

sss starts ss 

I'or uZ y i^ e r iS ' remonstranees or other acts : De Huber ,. The Queen of 
rtugal. It is, therefore, essential for him that he must be a nation?! of a 

>• 17 Q B. p |5I. 
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State. Nationality, observes Hyde, is the relationship between a State and 
an individual which is such that the former mav with reason regard the latter 
as owing allegiance to itself. 

i .TJ 16 Univer ? al Declaration of Human Rights provides that everyone has 
the right to a nationality and that no one shall be arbitrarily deprived of his 
nationality nor denied the right to change his nationality (Article 15). In 
order to obtain nationality of a particular State an individual has to fulfil the 
icquisitc qualifications such as his identification with a particular community 
through ties of birthplace, blood, or residence.” 1 

The Convention on Certain Questions Relating to the Conflict of 
•Nationality Laws, signed at The Hague in April 1920, clearly postulates that 
it is for each State to determine under its own law who are its nationals. This 
law shall be recognised by other States in so far as it is consistent with 
international conventions, international custom, and the principles of law 
generally recognized with regard to nationality (Art. 1). 

Rights and Duties of Aliens.— Every nation has an inherent right by 
virtue °t its sovereignty to forbid the entrance of foreigners within its 
dominions, or to admit them upon conditions, save when treaty obligations 
provide to the contrary. In practice, however, due to intercourse and 
interdependence every State makes its own Uws to regulate the admission of 
aliens m its territory. A State may refuse admission of aliens if they arc likely 
to compete with its nationals. In view of such considerations immigration 
laws are found on the statute book of different countries. Likewise a State 
may deport from its territory aliens whose presence is considered undesirable, 
it being an incident of sovereignty. 

When an alien enters the territory of a State he takes upon himself the 
consequence of the State laws in the same way as the citizen of the State. If 
he takes up permanent residence in that State he is not exempt from taxes 
and other burdens that might be imposed on him by the laws of that country. 
It is the duty oi the foreign State to offer a fair trial to an alien and to poricct 
him against assault on his person and property. He cannot be forced to do 
military service without his native country’s consent. On the other hand, the 
home State may recall its citizens from any corner of the earth for the purpose 
of rendering military service. An alien docs not altogether lose his right to 
protection from his native country, but such intercession may not always be 
reasonable and proper. 

A person leaves his State on the authority of a passport, which is a docu¬ 
ment issued in the name ol the sovereign to a named individual, intended to 
be presented to the governments of foreign nations and to be used for the 
individual’s protection as a subject of a particular State in foreign countries. 

1 1 serves as a voucher and means of identification. By the possession of th» 
document such a person is enabled to obtain in a foreign country the protection 
extended to subjects of his country. It was observed in Joyce v. Director of Public 
Prosecutions 2 that the Grown in issuing a passport assumes an onerous burden 
and the holder of the passport is acquiring substantial privileges. On the 
authority of Oppenheim it was observed that by a universally recognised 
customary rule of the law of nations every state holds the rights of protection 
over its nationals abroad. Armed with that document the holder may demand 
from the Slate’s representatives al road and from the officials of foreign govern- 


1. Jessup : A Modern Law of Nations, p. 72. 

2. (1946) A. C. 347. 
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menu that he be treated as a British subject, and even in the territory of a 
hostile State may claim the intervention of the protecting power. 

Professor L. C. Green observes that “the minimum standard of 
International Law in respect of the treatment of aliens docs not operate to give 
the alien any rights which he can exercise himself. Any infringement of this 
minimum standard will remain uncorrccted unless the State of which the 
injured alien is a national decides to take the matter up with the offending 
•Slate. II the alien happens to be stateless, there is, in the absence of any 
treaty giving the parties to the treaty the righi to protest against the ill-treat¬ 
ment of stateless persons, no State to whom the injured individual can turn 
lor protection, or able in law to act on his behalf on its own initiative.”. 1 

... ' Vhe *her freedom of the Seas belongs to States or to individuals. 

— i lie high seas arc no doubt open to the traffic of all men. The ease of the 
motor vessel Asya is illustrative. She was sighted by a British destroyer on 
March 27, 1946, in the Mediterranean about 100 miles south-west of Jaffa 
without Hying any Hag and later on hoisting a Turkish flag and then the 
Zionist flag, and brought into Haifa, where it was discovered that none of the 
' , passengers on board had any passport or travel document or visa 

authorising them to cntei Palestine. Condemnation proceedings were started 
m the Palestine courts in accordance with the Immigration Ordinance, 194 
as amended by Defence Regulations. It was contended on behalf of the 
owner of Asya that the high seas were open to all ami that accordingly 
lus ship was immune from srizuiv ihcrcon, but the conn holding the 
view that the freedom of ilie seas, like any oilier right or freedom''urn lei 
International Law, belonged to States and not i«, individuals, ordered con¬ 
demnation of the vessel. The decision was approved by the Judicial ami- 
iniUcc ot the 1 rivy Council in Naim Molvan, Owner of Motor Vessel Asya \- 
.Ulorncy Uncial for Palestine .* It was observed that the proposition that the Asya, 
umlei the shield of the doctrine of “the freedom of the open sea,” was 
entitled, whatever her mission might be, to sail the open sea off the coast of 

^abuX 1 dhvI la f a " y h . , righl ’ l,y |,lacc or ^"instance, was 

established bv International Law, could not be assented to. Iuanycase.no 

question o! comity or of any i reach of International Law could arise if there 

h Lviir.' ? U, . U V- 'y ,IOSC ,la » a ,\ csscl sailod a,Kl 1,1 'I* pteseni case the Asya, 

ri'T 15 wh,ch w ? ula scrvclu i<,cntil > te* Hying die 

I uikisli flag, to which there was no evidence dial she iiad a right, hauling ii 

MOI 5 “!|« 0f7, V ' , L Of . ,l?! ^ r,li " 8 'r, ,y a "'‘, . hter l,0 ' s,i "K a iW will. 1, »ai 
. . ....I I V 5 f 1 ; coula “°‘ cla > in the prelection , f .ii, v State 

y li ; ‘' ;' l ' y ^ da "" •'"V principle of International Law was broke 
he inters, V ,C a ^ m ' : U °l , l >ci| l,' ; ,in s International Law,* that 
i aVof a S a , e! „ ^ XA - “ '>-“ d “<» filing unde, the maritime 

on thc o,» n ..r J " y r "°, pr0 . ct “°" , wh '" evt '- 1'nr ,l.e freedom of navigation 
State” w' ,T , “ r . .* udl ve * xU nnl> -‘S sail under the Mag of a 

"as also approved. llus extension of i|,c incliinbilitv of siatrlrss 

1 nacy, llicicfore, marts a landmark the development of International Law. 

Individuals and International Treaties —In international treaties 
the contracting parties are the States and in that respect the individual has no 

huP^h'n.'l , l J, 0r ‘ a H C< i' B 'r‘ ,hc ulttmate beneficiary even in such rases is t he 
n < n .dual, though the enforcealnhty of his rights vests in the agency of the 
State. 11,e enforceability of his rights vesting in the State should not, 

2^ i948 a ” J c 35! ‘'“""a*' 0 "* 1 b “. 1960-61. p. 416. 

3. Oppcnhcim’s Iniernational Uw, 6ih Ed., Vol. 1, p. 546. 
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liowcvci, make a material difference in the position of the individual for his 
rights arc sufficiently protected, although indirectly, in international 
instruments. 

Claims of individuals.—It was observed by the Permanent Court of 
international Justice in the Mavrommatis Concessions ,* which was a dispute orig- 
mally between a private person M. Mavrommatis and Great Britain and 
subsequently, when the Greek Government took up the case, between two 
otates that by taking up the case of one of its subjects and by resorting to 
diplomatic action or international judicial proceedings on*his behalf, a State 
is in reality asserting its own rights—its right to ensure, in the person of its 
subjects, respect for the rules of International Law. In subsequent decisions 
it was held that the injured individual is merely the i>eg on which the State 
hangs its claims. 

In the case of Aer. v. lllionis* the United States Supreme Court held 
that a person kidnapped in another country and brought before an American 
Court was l ightly under the jurisdiction of that Court and only the country 
lrom which he had been kidnapped could enter a caveat. A similar view 
was taken by Lord Goddard, C. J., in Ex parte Elliott 3 where it was held that 
it a person is arrested abroad and is brought before a Court in England 
charged with an offence which that Court has jurisdiction to hear, the Court 
has no power to go into the question, once that person is in lawful custody in 
that country, of the c ire uni stances in which he may have been brought 
the re, but the Court has jurisdiction to try him for the offence in question. 

I he same principle has been applied by Israel to Eichmann. 

Extradition.— \\ lit re a person who lias committed an offence in one 
country escapes to another, mutual interest of States for the maintenance of 
law and order and the administration of justice demands that nations should 
co-operate with one another in surrendering fugitive criminals to the State in 
which the crime was committed. The universal practice of nations, however, 
is to surrender fugitive offenders only in consequence of a treaty with the 
country which demands them. The treaties invariably contain a clause that 
political offences arc not extraditable. 

It is true that individuals have no rights under extradition treaties, 
except for the principle of non-extradition of political offenders, which has 
assumed the character of a rule of International Law, so that a political 
offender can place reliance on it before the courts of the prosecuting State. 

Right of Asylum.—According to Starke, asylum is a shelter which is 
more than merely a temporary refuge and a degree of active protection on the 
part of the authorities in control of the territory of asylum. 4 It is a com¬ 
mon feature in the political life of nations that certain individuals obliged 
to lca\e their countiy on account of their political leanings seek refuge in 
foreign territory. Such individuals seek and get asylum in outside countries 
on account of the territorial supremacy of those States. 

Asylum may be territorial—granted by a State on its territory—or extra¬ 
territorial—granted by the legations to refugees from the authorities of the 
territorial State. The former is an incident of territorial sovereignty and the 
latter a derogation from the sovereignty of the territorial State. The latter is 
granted only on considerations of humanity. 

1. Scries A, No. 2, p. 12. 

2 (1886) 119 U. S. 436. 

... 3. R.v. O./C. Depot Battalion. R. A. S. C., Colchester, Ex parte Elliott d 949 ' 

AH E. R. 3/3. 

4. Starke, J. G Op. cit., p. 296’ 
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At tlic cml of the First World War when the Supreme Council, represent- 
the Alii d and Associated i'owcrs, demanded from Holland the surrender 
of William Hohenzollern, the former Emperor of Germany, for being pul on 
trial, the Dutch Government refused to accede to the request and '^observed 
that the age-long tradition of Holland always made that country a "round of 
refuge for t lie vanquished in international Conllict. 

Recognition of the Right of Asylum. —“Treaties have often expressly 
forbidden the use of consular offices as places of asylum, and Article 19 of 
the Havana Convention on Consuls 1928' provided that consuls were obliged 
t<* deliver upon the simple request of the local authorities, persons accused"or 
condemned for crime who might have sought refuge in the consulate, 
although the Havana Convention on Asylum (1928) was conspicuous by its 
omission to make any reference t«» asylum in consulates." 

I here is no private right recognised in International Law as to the 
nght oi asylum. 1 he fugitive who manages to get over the border into some 
oilier country is not thereby by International Law entitled to claim to stav 
there H is perfectly competent lor the country receiving the criminal, 
whether there is an extradition treaty or not, to hand the criminal over if 
the country thinks that it will l>c fulfilling its duty to the world or if its 
conceptions oi public policy require or justify it to d<> so. 

Starke also shares the view that in case of territorial asvhim even the 
ugmvc has no enforceable right in International Law to enjos asylum, cith r 
l.y grant from the State of refuge, or by acquiescence as against the pursuing 
Mate. I he only miei national legal right involved is that of the State ol 
relive itself to grant asylum. Lautcrpacht has, however, suggested that there 
s such an individti d right because the fugitive is not usually surrendered, in 
lie ahscii. c of an extradition treaty, and localise if his offence is political, 
lie is not generally subject to extradition. 1 

As regards extra-territorial a\yluni, modern International Uw docs not 

2*1 !. of - r ^ ‘ l l °- lo S r * ,rt a >y |u «" «“ >»* premises. Such 

grant ol asylum ,s permissible as a temporary measure in a le-ation to 

individual nobbed by crowd or in peril on account ol other disorder. 

I, 1 ® J- Rc P° rls >■'">0. 2b6) the 
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It.iu national laSlrrnHoSGFi -bsc. ved il.ai although the Havana Coliven- 

y ,,,e “tnc.de, of loinmi„, criminals to h.cal 

at llinriucs, n., ohhijiltion .,1 the km I exist'd in regard to political offenders 
riicC an t. while conlirming that asylum hail been irregularly -rant' d ami 
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tlial t.oluinl ,a was not hound to surrender the refugee. 

It is, hoWcu.T, dear that lute national Law as observed in tl,.. „,a, 
llIU USaSCS Su “ cs has admitted a right of individual to asylum. ' 

S «iaed P hv a i‘u , ve«! , |. Wa | , i Crin,inals ~' State has jurisdiction over all pirates 
a^iV,s'?hc wl,oh l' ,i‘ ‘7 T.r !" IttK-fttational Law as i, is an offence 
particular State <lvl *‘ se ^ States and is not directed against any 

State to trv sm h i p '-‘f < '’ as ‘ : . ,,f P! ratcs International Law authoiiscs every 
of a Sate y uDon tl d |'o Ui ‘' lo f " ff c» ccs committerl, without the authority 
its breaches bv th “f 1 * .’***'• rilc law ol war also permits punishment for 
/hn « V offender happens to be found. 

„ l T V a , Grc< '"’ far «>«"" International Law eivin- the 
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biaic which would not normally be able to exercise jurisdiction over the 
accused to try for the alleged offences. Not only docs International Law 
not grant the accused any subjective rights, it reduces the right he would 
normally have not to be tried by those seeking to judge him.” 

Individuals as subjects of International Law. —Professor Green 
further observes : 41 1 hose who support the view that the individual possesses 
personality in International Law frequently support their view by reference 
to the practice of the mixed Arbitral Tribunals established after the First 
World War, or to the International protection of minorities, or to the sphere 
ol activity of the International Labour Organization. What they tend to 
overlook is that, in each of these cases, any rights that may be said to belong 
to the individual have been created by treaty ; that, normally speaking, such 
individual rights can only be invoked by a State which is a party to the 
treaty in question—as may be illustrated by the decision of the Permanent 
Court of International Justice in the Danvg Railway Officials case* and 
that what has apparently been granted to the individual under a treaty 
may just as easily be taken away from him by virtue of another treaty 
between the same parlies, or by the parties allowing the treaties to fall into 
desuetude—as in the case of the Minorities Treaties.” 

Professor Green is, rightly therefore, of the view that “at present, despite 
all the idealism embodied in the Charter of the United Nations and the 
quantity of literature that has been produced to prove the international legal 
character of the rights of man, there appears to be little doubt that the 
individual has still a long furrow to plough before he receives any recogni¬ 
tion of his status under International Law, apart from that which some 
individuals enjoy as a result of certain bilateral or regional treaties.” 
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• / ' DIPLOMATIC AGENTS 

A S en,s —diplomatic Agents arc ambassadors residing in » 
foreign country as rcpresentat.vcs of the States bv whom they arc despatched, 
n a broader sense, an ambassador represents no, merely one government to 

n ', il h r«, r ,n?| V e a r cli"o?l blU T'" °" C na,io " to a »°‘her nation so that they may 
understand each other. Lawrence says that the introduction of the practice 

of sending permanent ambassadors to reside at foreign courts is due more to 
stateciaft tlian to utility. This view of Lawrence finds support from the 
classical definition of ambassador by Sir Henry Wotton, a British diplomat 
of he seventeenth century, that he is an honest person who is sen, to lie 
abroad tor the good ot his country. 

The word ‘diplomacy’ is derived from the Greek word ‘diploma’ 
meaning a letter folded double—a document ; a writing conferring sonic 
honour or privilege. Diplomacy is the art of negotiation, especially o! 
treaties between States, and involves the drawing up of documents in a 
negotiable form. It is the art of intercourse of nations with each other. 


1. 1928 Series B/15. 
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Origin of the institution of diplomatic representation. —The insti¬ 
tution of permanent diplomatic missions is an offspring of modern civilization. 
In the middle Ages negotiations between States were scarce. Such negotiations 
were carried on by envoys sent abroad, charged with the task of a particular 
business. They returned soon after the business was over. The practice of 
sending permanent legations started in the 1 Ith century among the great 
Italian republics, Venice in particular, which was regarded as “the school and 
touch-stonc of ambassadors.” It is true that even in the 13th century ihe 
\ enetian Republic had permanent legations in the important European capi¬ 
tals. Louis XI of France (1461-14J13 was the lirst sovereign in Europe who 
sent permanent representatives to stay at the capitals of oth :r States. Special 
treaties were often concluded providing for permanent legations, such as one 
in 1520 between the King of England and the Emperor of G :r.n.mv.\ ‘The 
Heaty of Westphalia (1648)” observes Sir Cecil Hurst*, “enc >ura • the 
sovereignty and exclusive jurisdiction of Euro ; , •*.» powers and by promoting 
polmeal and commercial relati«» iships betwee • them became the basis upon 
which the whole institution of diplomatic intercourse was built up.” The 
convenience of international intercourse ami increasing communication facili* 
ues secured the general adoption of this practice, and bv the middle of the 
17tli century the system of permanent resident embassies became general until 
we reach the modern stage wlv:., they form a very important link in the 
maintenance and strengths ing of friendly relations between the home Govern- 
ment and the State to which they a.c accredited; “Mutual advantage and - 
sense «>t the fitness ot things combined i<» ensure ili.u the representatives «,f i 
foreign sovereign would not be regarded as subject to the local jurisdiction.”** 

, , l,y l . hc 1>cr, '»ai«:. , i c.»..ri of Arbitration i„ iIk- Ruuian 

Memmly (1.02) that 'diplomatic channels arc the normal and regular means 
of cnm , "umc a i“,u Iwlwcc.i States in iheir relations -..venial by International 
L,nv. 1 he Inieign relations of Males arc conducted tl,rough duly accredited 
representatives or agents. ' u a 

.X Vienna Convention on Diplomatic Relations, 1961.—The Vienna 
(...mention „n Diplomatic Relations, 1961, which has been adverted u, earlier 
while dealing With the Cndil,cation ,.f the Law „f Nations,* expreseh 
preamble thn conviction that an international convention ..ndijloaie 
intercourse, privileges and immunities would contribute to friendly rda h ns 
among States irrespective of their differing Constitutional an 1 S system 
U has been emphasised that the purpose of su. h privileges and immunUies is 

re^ircsin^ing'sta^'lXl^mTto Xatcfii! >C jiUfiXluals!*^ Tlle77Xs'of^cijsioiiuiry 

«pr"sd‘JTguuTe,l I™''the'cllnvention 50 '' 0 " 1 W**™" whlch >«*** 

diplomatic envoy to another^Siatc is the active ri-l.i .‘.r 7 <>f * S,a 'V? Sc ' , ‘ l "* 
receiving a diplomatic envov from another Sta,/ l'""'"' whlle ,h , al of 
legation. The ri-ht ..f lea. Malc 14 'he passive right of 
sovereignty of am'State "7 a « important and precious attribute ’of the 

they have X: right’ ^ ,he *«'*« Ration it. full, 

diplomatic agents to, other States, The ^igiTo'f hl^Xn'T 


2 sicSSFi' • < j oul * ,crn California Law R< view. p. 2,5. 

xl |T% J Hurat : International Law, The Collected Papers, p. 

4. ( hap. V. p . 61 ante. 


14. 
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Stales, is limited, depending upon the nature of freedom that they enjoy. The 
United -Nations although not a Stale, possesses the right of legation by virtue 
of being an international person sift generis. 

1 he right of legation is generally the right of a de jure government and 
a belligerent community has no such right, unless the de facto government as¬ 
sumes a permanent character and receives recognition. 

After World War I almost all members of the British Commonwealth 
have the right of legation. 

'^„ r Classes of Diplomatic Representatives. -The Congress of Vienna, 
IMj, classified diplomatic representatives into three classes, to which the 
Congress of Aix-Ia-Chapcllc, 1818, added a fourth. Thcv arc as below in 
order ol seniority of rank. 

1. Ambassadors, Papal Legates and Nuncios.— They are the 
representatives of the person and dignity of the sovereign «>r Head of the State 
accrediting them and as such enjoy special honours. On their arrival at the 
loreign capital when they present a sealed letter of credence conferring on 
them their official character, they arc entitled to public audience from the 
Head of the State to whom they arc acc«edited. Thcv have also the privilege 
of negotiating with the Head of the State personally. They arc entitled t“ 
the title ol “Excellency.” Only States enjoying royal honours can send 
ambassadors. 

The diplomatic envoys sent by the Holy Sec arc called Papal Legates 
Nuncios. 

ik v 

2. Ministers Plenipotentiary and Envoys Extraordinary.— They 
are not the personal representatives of the sovereigns or Heads of their State, 
though they are, no doubt, accredited to them. They have a private audience 
troin the Head of the State when on their arrival at foieign capital they 
present the letter *»l credence. They have als > n«» audience as of right with a 
Head of State personally and receive the title of “Excellency” by courtesy 
only. 

3. Ministers Resident. — They arc accredited to sovereigns and rank 
below the Ministers Plenipotentiary and envoys extraordinary. Thev do not 
enjoy the title “Excellency” even by courtesy. This class was added in'MIlk 

4. Charges d'Aifaires. —TKfcy arc accredited not by a Head of State , 

to another Head oLStnte but by a Minister of Foreign Affairs to a Minister Vj 
foreign Affairs. On arrival at the foreign capital they present their letter of j 
credence to the Minister of Foreign Affairs. ■■ ^ 

The distinction between the different classes of diplomatic agents is 
purely ceremonial lor all of them enjoy the same diplomatic immunities. 
Moreover even the privilege of ambassadors to negotiate with a Head of State 
personally is of little use as most of the important business is attended to by 
the Minister of Foreign Affairs. 

With the advance of civilization, exchange of ideas and opinions, scienti¬ 
fic discoveries and development of international trade, official international 
intercourse is almost impossible without the appointment of diplomatic agents. 

In this state of affairs any nation which does not take advantage of diplomatic 
agents is automatically relegated to the background in the family of nations. 
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WHERE FULL POWERS ARE ESSENTIAL 

Besides the above there arc High Commissioners accredited to a member 
of the Commonwealth by another, the delegates of different member-Statcs to 
the U. N. and the Judges of the International Court of Justice who enjoy 
diplomatic immunities. 

A distinction may, however, be made between diplomats representing the 
State in a temporary and ceremonial sense and permanent political envoys. 
The former are sent abroad in a temporary and ceremonial sense, such as 
coronations, weddings, funerals and jubilees or conference and congress ; while 
the latter arc permanently accredited to a State. ^ 

Diplomatic Corps. — \ diplomatic corps t^m'ists of all the diplomatic 
envoys from various countries of the world accredited to a particular State. 
Its head is termed as the Doyen, which office is held by the Papal Nuncio, and, 
in his absence, by the oldest ambassador. The main function of the diplomatic 
corps is to protect the rights, privileges and honours of the body of diplomatic 
envoys. ^ ^ 

Appointment. —International Law does not prescribe any qualifications 
of diplomatic agents, although municipal laws may contain the requisite 
qualifications. Birth, breeding, looks, education and wealth have their distinct 
value. A diplomatic agent must, however, have a sound political judg¬ 
ment and he able to analyse events and si/e up their cfTcct on the foreign 
policy of the country. He should also he able to speak the language of the 
country he is accredited to, know generally the country’s history, its economy 
and important people in that country. Above all, his general demeanour 
should Ik: of affability and good nature, tempered with dignity. And the 
statement of Talleyrand, Napoleon’s famous Foricgn Minister, ‘‘/if, surtout p</s 
trap de zcle ” (And, above all, don’t U: excited) is as true today as when it was 
said. 

The appointment of an individual as ambassador, minister or Charges 
d’Affaires is announc ed to the State t.» which Ik is accredited in certain nffiu ini 
papers to be handed in l»y the envoy to the State to which he is sent. The 
first official pap r is the Letter of Credence or flitres de Creance> which sets 
forth the name of the diplomatic agent and the general object of his mission. 
The envoy takes with him the sealed letter of credence and an open copy. In 
the case of Ambassadors and Ministers the letter of credence is addressed by 
the sovereign or Head of the State and is addressed to the sovereign or head of 
the receiving State, but in the case of Charges d’Affaircs it is addressed by a 
foreign minister to another foreign minister. Diplomatic agents charged with 
special business carry with them a document called Full Powers (pleins pouvoirs\ 
which is given in lettcts patent signed by the Head of the State. 

Full Powers. —A diplomatic agent charged with special business carries 
with him a document called Full Powers f pleins pouooirs). It is a written 
commission authorising the agent to negotiate in the name of his head of State. 
It empowers him to negoti.tc a special treaty or convention or any other task 
entrusted to him. It is given in lcttcrs-patent signed by the Head of the State, 
and it is cither limited or unlimited Full Powers, according to the requirements 
of the ease. 

Where Full Powers are essential.— In the matter of intcr-Govcm- 
mcntal agreements and inter-departmental agreements Full Powers are 
essential. In the case of the British Commonwealth of Nations, Full Powers are 
issued by the appropriate Minister of the Dominion and the agreements are 
ratified by him. That in the past removed formal restrictions and delays in the 
full exercise of the treaty-making power by the Dominions. 
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neeotiatcd'and^ed^^A’V h !i d : v ? ,0 P m - nt of Beaties 
Full Powers received from him Th a t [ H f' ad nf th " Sia ‘= by virtue of 

cumbrous procedure of ratification of t * SpCcdy process and obviates the 
consent of two-thirds of thc W Tu' va-?*' V in , the United States, the 
no way diminished, and standi ^ hawem In 

concluded after ratification. a,nc f,)ot,n " as ordinary treaties 

Notification of Arrival n„ „ • , . 

country to which he is accredited th-dsJdim .** — fore,s ? ca P i,al of ‘he 

the foreign minister and demands’ an ,, P r maIlC ™"“ ster notifies his arrival to 
delivering his letter of credence As stated 'T th ' : H ? a< * ° f the Sta,e for 
entitled to a public audience, while minist-rs of a?*®’ ° n ^ ara bassadors arc 
have a right to a private audience oZ Th i f- ! SCCC ° nd and third clas! " ! 
s-eech to the Head of the State at the time of s .eh°™t" C a ® ent I makes a formal 
his satisfaction at his appointment and ™ * lnterv,ew - In it he expresses 
Sovereign or Head of the State welcomes mT ° f fr j 1 cndshi P- Th . c 

country’s friendship. Usually a conv , f L P ^' and assures of his 

furnished beforehand to the ForeiJ,’ \r *■ *® S|)ccc ^ °f ‘ho ambassador is 
ambassador is accredited. C ' K " M,ms,cr ° f ‘he State to which the 

When can a State refuse 9 _A Qt a „. i i- 

wi “;r r“" ! ara? r.?" 1 " 

lie i, bring lint tm icct’u.u of ° ( tha f which 

set's,£s, >VSM 

by Austria-Hungary in 1885 to accept vfr^K M >Ver ° f w h . c . ^ u “ n ' or declin< ; 
States because Mr. Keilev had a wile who' was Wss " the ^ 

(2) If he has shown himself avowedly hostile i„ ,u , . . . s 

or the State to which he is accredited bv his n 1 Klv PC ° P e ° r , " st,,u ' 10 '' 
otherwise ; e.g., refusal by Italy to accent vf> v • P ubl,c pronouncement or 
United States in 1885 because hc had orn^oed - ^i‘, Cy as a ”‘bassador of the 
of the Papal States by Italy. P ,cst<d m 1871 against the annexation 

the accreditee? State does'no* want' 10 °accord^him j” whic . h . hc is bcin - r scnl am j 
to the ofT.ce of an envoy. But if he is onrr V . w *,?* lhat arc altad \ cd 
malic privileges. Such was the ra . • . SP tcc } r h ?' Vl11 ,cccivc full diplo- 

aluthough a British subject, acted as the 'srr ^ Ma ca«tnev, who, 

London in 1890. No nbiection h .d hr n S ^ ,c ary , t0 the Chinese legation in 
and accordingly it was held tl.aM.e couhnmM *«• “J"® of his '‘PP'^umcnt, 

. house occupied by him. I. was la d d» v n ‘ H ? * 1° pay rates " n thc 

► entitled to refuse to receive • nf - casc . lhat a government is 

diplomatic staff of a foreign embassy or IrLtV^ aS a mc , mbcr . of u thc 

imposing any condition or stipulation tlm l.r shan ‘ I r re ^*'. iVCS b "i 'V,th»ut 
jurisdiction, he is entitled to the same n JIL f 2 SubjCCl l ? ‘ hc loca J 

as? “ “ 

ssssss “ j ■■ ”»“ s^r-ssjd s jsz 

accept thTenvov *ihr ^ t u " plcasa ? ,nes , s account of the refusal by a State to 
of the pionosed sendmg the envoy receives the .approval beforehand 

P ‘ S 7 a ^ T rhe for ' nal acceptance of a proposal 

.hat a particular md.v.dual should be accredited is known as agrtation. 

■ Macartney v. Garbutr. 24 Q. B D 368. 
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The Vienna Convention on Diplomatic Relations, 1961, stipulates that 
the members of the diplomatic staff of the mission should, in principle, be of 
the nationality of the sending State, and they may be appointed from among 
the nationals of the receiving State, only with the consent of that State which 
may be withdrawn at any time. The receiving State has also a similar right 
with regard to the nationals of a third State who ar< also not nationals of the 
sending State. 

Article 4 of the Vienna Convention codifies the existing practice by 
providing that the receiving State is not obliged to give reasons to the sending 
State for refusing on agremer,t. 

Designation of Diplomatic Agents. — A State having the right to send 
public ministers of different classes may confci mi its diplomatic agents what¬ 
ever rank it chooses. It is usually a matter ol agreement between the two 
Slates. The practice is that ministers of equal rank arc exchanged between 
two State*. 


Among the Commonwealth countries the diplomatic agents exchanged 
between them arc termed High Commissioners, who are now ranked with 
Ambassadors and enjoy the title of “Excellency”. 

By a decree of May 22, 1922, Russia abolished the titles of ambassadors, 
envoys, etc. and maintains a single class called “Representants Plenipoten¬ 
tiaries.” 

A State sending a diplomatic agent may confer on him full powers to 
represent his sovereign at different courts or at a Congress of different nations. 

•Size of the mission —The Vienna Convention on Diplomatic: Relations, 
l%l ,Vitipulates in Art. 11 that, in the absence of a specific agreement, the 
receiving Slate may require that the size of a mission be kept within limits 

considered by it to l>c reasonable and normal. 1'his means that, in the absence 

of an agreement, the receiving Slate is ultimately to determine the size of the 
mission in its territory, with due regard to the circumstances and conditions 
in the receiving State and to the: needs of the mission. 

I' unctions of diplomatic agent. —He has a variety of functions to 
pcrlyrm. He represents the Head of his own State and as such is the 

mouthpiece ol his home Government in a foreign State. He should never 

forget that he represent n his country and its Government. He has to interpret 
the policy of his government to the accredited Stale and to maintain good 
relations between his home country and the country to which he is accredited, 
and to create goodwill lor his own country. He has to create and project an 
image «>t his country which makes it respected and admired. “Ii is his duty 
to represent his country in its multifarious phases and facets—its political 
appi oach, social tradition, economic activities and cultural heritage. He has 
.uVikt ,hC rc » ,ulal1 ”! 1 a , ,,d P r «tigc Of his country” It is his duty to take 
duI, h Jr, a -|° nCC u-' lh * ,C forei « n minister of tl»: accredited State if any 
s ( spcct 1S shown to Im country or when the interests of his countrymen are 

, 1.^1 A .. 1,1 S IlC 1 , has tw enhance the reputation of his country in every 

possible manner. Dr. Ross observes 


concerned an 


reputatn 

that as far as 


country 
International 


every 
Law is 


t - ; , . . 11 c,l \: , y ,s an nistrumcnt of negotiation for the competent authori¬ 
ties in his home State. 

... 1 ,u: l ,ur P ,sc ol a, » ambassa lo. ’s work is “to create in the country to 

‘ '* *'*rcilitel, .lie greatest |>ossible do-re. „f undeistuudin- of one's 

own nation, its hones and fears, its achievements, and the objectives towards 
winch it aspires.” J 


a.spn 

Hi$ task is to observe attentively every occurrence that 


. . ; .-*” tu.iv occurrence mat might 

repercussion in Ins home State, and to report such observations to his 


mem. 


have its 
Govern- 



304 


DIPLOMATIC AGENTS 


A diplomatic envoy is required lo protect the persons, property and 

to whirh hr' S mc r tat f W u ic u "* i f ht te " i,hi " lhc boundaries'State 
accredited. He has the obligation to safeguard and promote the 
interests ol rus own country. r 

Stito H Hct CC f rC t S "r, bir,h! - 1 dCalh ? - a,,d ,na,l ' ia gcs of the subjects of his own 
conditio^ in H r d i-? 1 ?*' 1CS to 1 l . ,,s country regarding political and social 
State H . I > S,ale W J Uch "“S ht aff cct the interests of his home 

h< \ fore 'S n office of the accredited Stale for extradition 
He i nes n ? T P* latlcr has c «,omitted a crime in his State. 

Ids country a " d P ' 0tCC,S ll,e l'» °P er ‘V and intcre.ts of the nationals of 

other hiternal"™.*'*" is "? l expected to lake part in local disputes and 

r u '' , n , !u 1 ‘ , ! Cal aH , alra of lhe ^atc where he has beet, sent. He 

sum , r.hTr Sirab, r , l' ° r G,l ‘ crwist uf a pending legislation in that 

ititemal affairs t!, 'P leasur f of ,h<: “ccredtte.i Stale by his interference in its 
• icinal anairs, or offend it in any matter whatsoever. 

lic-uli°«? t, \ , r. 1,, I-'r ’ y co,,ctl, >. su,, * s U P functions of an emoy under three 
tlef.’.ri.n ^rTT^ 4- *7- aC,, " S as a medium between his home Stale and 
the f« re 5 -^-V UUU ’ ' ^ k 5 e P ,,, « a vi 8 ila »‘ <=>c over the happening* 

the iiatio't^aT^ol his'h'omc^^SiriiTy'iuj^brc'ad 01 ' 1 ^ ‘' ,C PC ' S °" “ d pr ° PC " y * 

^r„v^ P |e°™ a e , , iC r and Enforcement.—A diplomatic 

te iiL v^f ihrl? • of jurisdiction and control te be outside lhc 

H h v' 1 : "c 1Ch , l,C ,Cally is ‘ Hc * s regarded just as sacrosanct 
hii.in^ul^r l J ?. b l atc l ! lal hc represents and enjoys immunities to enable 
fcarlossncss g fu,lctlo,ls c**iciciuly and in an atmosphere of absolute 

ln w i,i n i!I n ; b . ai?,a ‘ lo, i d, 1 5 lM . °” c cvc, ‘ a temporary allegiance to the sovereign 
his nil lff h V 11 ^/ 1111 ' 1 .’ a,,t !' ! f ,1C l,as nothing u, forfeit or to waive 

“ C ,S f ° r a J urid,cal Purposes supposed still lobe in his own 

hi 111 ry # 

,9 ? , ‘ Convcnlion 0,1 Diplomatic Relations stipulates 
nrohil l ,;a \ ° l,s , law f and regulations concerning /ones entry into which is 
shallif wr ^ons of national security, the receiving State 
Us territory ^ mcn ' 1 <^ r s of the mission freedom of movement and travel in 

“Diplomatic privileges as commonly recognised today arc little more than 
le agreed consequences of the mutually accepted obligations incumbent upon 
s ates to treat foreign representatives as exempt from the local jurisdiction.” 

In the woids of Lord Campbell in Magdalena Steam Navigation Co. v. Martin t l a 
o cign ambassador docs not owe even a temporary allegiance «o the sovereign 
o vv lorn he is accredited. Sir Cecil J. B. Hursi observes that “this non- 
subjection...to the local law is admitted because the purpose of the individual’s 
presence is the maintenance of relations between the sovereign whom hc 
represents and the sovereign to whom he is accredited. The privileges which 
he is accorded are conditioned and limited by the purpose for which he is 
received. I the representative is called upon by his own sovereign to perform 
junctions other than those of maintaining relations with the sovereign to whom 
he is accredited, the purpose with which the latter acquiesces in his non- 
subjcction to the local jurisdiction ceases to operate in respect of those 
functions. The extraterritoriality or non-subjcction to the local jurisdiction 
1. 2 L&E. pp. 94, 111. 
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enjoyed by a member of a foreign diplomatic mission is, therefore, due, not 
to the fact that he is engaged on the business of a foreign government, but to 
the fact that he is part of the machine for maintaining relations between 
the two governments.” 1 

Three different theories.—The universal practice of granting diplo- 
itialic privileges aiid immunities may be traced to three different theories, viz. 

1. Extraterritoriality.—This is based upon the fiction that an 
ambassador, residing U the accredited State, should be treated for purposes 
of jurisdiction as he \*ere not present. Extraterritoriality is a fiction which 
has no foundation either in law or in fact, and no effort of legal construction 
wul c\cr succeed in pro\ ing that the person and the legation buildings of a 
diplomatic agent situated in the capital of State X are on territory which is 
loicign from the point ol view of the State in question.* 

,i 11 1 ' 1 - Ra x dl ™ n v ; fodv/Mt 3 British Court held that a consulate general in 
the United Kingdom did not constitute foreign territory for the pur nose of 
recognizing a divorce under S. 2 (a) of the Recognition of Divorces and Le-al 
Separation Act. Mr. Justice Cumniing-Bruce observed tint there was conscnsu s 
that there was no valid foundation lor the alleged rule that diplomatic premise 5 
were to lie regarded as outside the territory of the receiving State, and adopt¬ 
ed the observations of l awcctt in the Law of Nations, p. 65 : “The premises 
ol a mission arc invi. lable and the local authorities may enter them onlv 
With the consent of the head of the mission. But this docs not make the 
premises foreign territory or take them out of the reach of local law for 
many purposes. It was significant that neither An. 31 of the Vienna Con- 
centum on Consular Relations, 1963, nor Art. 22 of the Vienna Convention 
<>n Diplomatic Relations, IJ6I, stated that the premises of a mission were 
pan ol the sendim- State a„d if that had been the view of conliaclin.. panics 
it would no doubt irsvc been fonnulated. “ 1 " cs 

■ 2 ,. . R ep re *» n, »t<ve character of diplomat —The second theory 

T a cir » l,d inl ! , ' 1 '" ili <: s .up o n the representative character 

set id ini; 'stale Use If’ T ,V ,ra . ,nu . ,,ul « »>c at-e, it with those of the 

.,,,1 , 3 ' In *f re « offunction The third theory bases* diplomatic pritilc .es 
and immunities upon t)ic interest of function with a view to ensuring lr e . 

subject'"of 3 dio'lomaf^ 1 '' ^ ', me basis ^ <'->">« whl.thc 
subject ol diplomatic immunities is the necessity of permiitin.. free and 

unhampered cxcrc.se ol the diplomatic function and of maintainin''Utc diunitv 

Ol the diplomatic representative and the State which h. icprcsent ,,,d he 

icspeet properly due to secular traditions.* Prcuss very pertinently observes • 

As the foundation of dipjo.natic immunities, the theory n, imfielialur leant,o 

or die interest ol lunciion is now predominant, bavin-, supplanted ilie lunefion 

ol exterritoriality as the theoretical basis of <lipTonu c priv le^ ‘n 

ex"luded'by uV"*"* ^ ,he theory,' with,^ beln,! 

I: u.. 

3‘J 
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The »««munities are founded on common usage and tacit consent of 
nations. Modern Public International Law rejects the theory of extraterri- 

Stll! Ii an f P l C CrSralher the necessity of recognising a full dignity in the 

^tate which delegates an ambassador. In a word, the States recognise a 
panty ol rights and privileges amongst themselves and concede a perfect'equili¬ 
brium of authority and of jurisdiction.”* 

jjji^romunities^nd Privileges. —The various diplomatic immunities and 
privileges may be summed up as follows : — 

^Personal Safety-!, was observed in Republic v. DiLongchamps that 
the pei son ol a public minister is sacred and inviolate. Whoever offers any 
violence to him, not only affronts the sovereign he represents, but also hurts 
lie common safety and well-being of nations; he is guilty of crime against 
the whole world. In Palachie case it was held that ambassadors should be kept 
lrec from all injuries and wrongs, and by the law of all countries and of all 
Y? y ? Ugh \ l ° be yafe and sure in every place, in so much that it is 
not lawful tolmrt the ambassador of our enemy; and herewith agree th the 
civil aw. ■ 1 lie duty to care for and protect a foreign minister is higher 
than the general duty on a state to protect all persons on its territory whether 
natives or foreigners.” 1 The person of an ambassador has ever been held 
saued . nd inviolable, by the law of nations. 


A diplomatic agent may, however, be expelled and, if necessary, arrested 
lor being sent home it he plots against the Head of the receiving State or the 
•Mate itself, is guilty of conspiracy of espionage, or otherwise causes disturb¬ 
ance to internal order and peace. In the same manner he is not entitled to 
complain it he is injured by retaliation caused bv his unreasonable or 
unjustified condutftT ’ 

2>wJtnmunity from Criminal Jurisdiction. -A diplomatic envoy 
atcicuiled to a State enjoys absolute immunity from criminal jurisdiction and 
police action <\s lie is in no sense considered to be under its legal authority. If 
a diplomatic agent commits a crime the only remedy open to the accredited 
Mate is to report the matter to his homc-Govcrnment and demand his recall 
and punishment according io the law of his country. If, however, he 

conspires to overthrow the accredited State, he may be arrested for the time 

being so that he may be safely scut home in due course. 

I he immunity of diplomatic agents is derived from the local law of cadi 
C ^ umn,on Law «f England and the Diplomatic Privileges Act, 
{/ W V> the Pan-American Convention of 1928 and the Decree of the Supreme 
ovict oi the 14th January, 1927, grant personal immunity to diplomatic 
gents and othcrnicmbers of the mission by virtue of being the representa¬ 
tives ol foreign sovereigns. 

* ^/Immunity from Civil Jurisdiction. —A diplomatic agent as well 
as Ins'suitc is exempt from the local jurisdiction. He is free from local 
process as well as from personal restraint. No civil action of any kind can be 
brought against him in ihe civil courts of the accredited States He cannot 
be compelled to appear in court and plead, but if he elects to waive his 
privilege the courts will deal with him as an ordinary citizin. Such waiver 
of jurisdiction can only be taken notice of when the court is about or is 
being asked to exercise jurisdiction over him and not at any previous time. 


By the law of nations, neither an ambassador, nor any of his train or 

1. Rose v The Kim;. 1947. 3 D. L. R. 618. 

2. Pradier Fodere, Vol. II, p. 12. 
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comites, can be prosecuted for any debt or contract in the courts of that 
kingdom wherein he is sent to reside : The Case of Andrew Artemonountz Mattueof 
Ambassador of Muscovy. 1 

The public minister of a foreign state, accredited to and received by the 
Sovereign of this country, having no real properly in England and having 
done nothing to disentitle him t<> the general privileges of such public 
minister, cannot, while he remains such public minister, be sued against 
his will, in this country, in a civil action ; although such action may arise 
out of commercial transactions by him here, and although neither his person 
nor his goods be touched by the suit : 7 he Magdalena Steam Navigation Co. v. 
Martin. 2 

It was observed in the case of Norway v. Federal Sugar Refining Coy.** that 
‘•a sovereign State, generally speaking, is not obliged to go into court ; I nt, if 
it seeks the assistance of the court, it would seem to be in accord with the best 
principles of modern law that it should be oblig d to submit to the jurisdiction 
of the court in respect to any a-t-ofl or countcu lairn properly avertable as a 
defence in a similar suit between private litigants.” 

./ It would thus appear that a diplomat is not exempt from a civil jurisdic¬ 
tion in the following two cases : (i) wherd he has waived his privilege, submits 
to or invites the jurisdiction ; hr iij^ydicre lie, as a plaint ill, is made subject to 
a set-off or counterclaim. p 

A foreign sovereign by bringing an action in die English Courts, however, 
did not waive his immunity against counterclaims which were unrelated to 
and independent of the subject-matter of the action. 4 

Both under the common law and under the Diplomatic Privileges Act, 
I70B, a diplomatic agent accredited to the Crown by a foreign Stale is 
absolutely privileged from being sued in English Courts and any writ issued 
against him is absolutely null and void. This diplomatic privilege can be 
waived, if at all, only with full knowledge of the party’s rights, and with the 
sanction of his Sovereign or ( if he is of inferior rank to a minister 
plenipotentiary) his official superior : In Re Republic of Bolivia Syndicate, Limited :• 
& Dickinson v. Del Solar.* 

Astbury, J., while referring to the question of waiver of privilege by an 
ambassador, observed in Re. Republic of Bolivio Exploration Syndicate* that on this 
question there were three matters to be discussed. In the first place, waiver 
if it be possible, must be strictly proved. It implies a knowledge of the rights 
waived. Secondly, knowledge of our common and statute law cannot be 
imputed to a foreign subject residing in England as diplomatic agent of a 
foreign State. I liirdly, lie was far from satisfied that a subordinate secretary 
can effectually waive his privilege without the sanction of his Sovereign of 
Legation. 

In (ircat Britain the provisions of the Diplomatic Privileges Act, 1708, 
are vigorous and provide that processes issued against foreign ministers or 
writs directing arrest of an ambassador are null and void, and-any person 
presuming to sue forth such a writ and all officers executing it shall be deemed 
violators of the laws of nations and disturbers of the public repose. “Enactments 

I (1709) Id Mod. Rep. 1 : 6 B I. L. C. 2. 

2. (18 .9) 2 E. & E. 9» : f, B. !. I. C. 17. 

•. 286 Fed Cas. 188. 

s' fi^'iM Ch'^i3°"- C 6{"f'V’* Gho ' h * l,96o > 1 'l- n 134 •• 7 U - 1 ! * G - 6Hi 

i,; (1930) 1 K. it. 376 : 6 B.L I.. C.142. 
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?! ‘the ™ C l ter ' j ° l ser ^ s Sir e Cecil Hurst * however, be read subject 

han U " ! rS '“ d,n e gs ° f In,eniat ‘ 0 nal Law. They cannot mean more 

entitled to ^ JUr ‘ sd,ct,on of ,he c °urts is not to be exercised against a person 

held toev T ? aga,nst h,s will. T hey do not exclude, and cannot be 

suhm «ion • ff a , VO J“ ntary submission "> the jurisdiction, provided that such 

d^,e tor n t e a way lhal makes it Clear that it has been done in 

due form and with full knowledge of the effects.”* 

The aJS°XSl n v. SZSL: f ° reign aml>aSSador *> Sive-sccurity for costs: 

Violate! ambassador ? r Public minister, during his residence in England, 
charac «e r m which he is accredited to them, by engaging in 

Entrlan T?Tr> thal may ra,sc a q ucslion between the government of 

lose to h i °- •, 1C cou,ltr y by which he is sent; but lie does not thereby 

fillimr toaTtolto P" V1CgC '^." ch ,he law of "ations has conferred upon person 
of a tolei B cl,arac,er ; Best, Drouet. Sperling and Clarke .» The minis* 

.• eign cou ! ltry cai ‘"° t be sued against his will in England, although t 

WaednltnnXi a " S r U ' ,° f commercial transactions carried on by him there 
J ‘0gdalena Slearn Navigation Co. v. Martin* 

DrooerlvtinM 1 c ”V r,s . 1 however, have jurisdiction with regard to immovable 
ch trarter A d >y !‘. 1,n "* ‘he accredited State not as an envoy but in his private 
prSr l '" 8 ,0 , MarlCns h* his Precis du Droit des Gens,‘ the ambassdor’s 

caoacitv Tto? r CXIe " d , P ro P er, y wl >ich belongs to him in any other 
in P hi! y .'r ‘ '* similarly laid down by the American jurisoDr. Wheaton,* 

bll< nvi., to , S | C i" ter " at * ol, al Law : -The personal effects or movables 
ato Tn S i ,C m "V ster within the territory of the State where he resides, 
hut CX ' m | n from ‘he local jurisdiction ; so also of his dwelling house ; 

whldI f r - ea ‘ pr °P cr,y ' or immovables, of which he may be possessed 
ocr , oto" rif ' crritl . ,r y* i* subject to its laws and jurisdiction. Nor is the 
Trade ! P ° y r! "J*“ ch he maybe possessed as a merchant carrying on 

o^uon on,,: te,” harac,er as “ cxccu,Hr ’ e,C l cxfi,npl fr °"‘ 




Exem P tlo “ f rom subpoena as witness.— Persons enjoying 
V/ r S y a' J. ui : isc,1c ; ,0 » cannot be made to appear as witnesses in any civil, 
law adr ? iniSlral . ,VC ° r any ,crr * tor ial court. They are entitled under the 

f ci nmg international relations to be relieved from service by subpoena 
or sworn as a witness in any case. They may, however, waive their privilege. 

of _\£> Immunit y of Envoy’s Retinue.— The retinue of an envoy consists 


(a) officials and other servants of the legation ; 

(b) wife, children and other members of his fa.nilv living with him 

under the same roof ; 

(c) his private servants ; and, 

(d) couriers. 

As said above, a diplomatic agent has complete immunity with regard to 
Ins person and that of his suite. The immunity, though in a lesser degree, 

1. International Law : The Collected Papers, p 755. 

2. (1816) 5 M. &S 50» : 6 B. I. L. C.4V 

3. (18*4) 14 C. B. 487 : 6 B. I. L. C. 78. 

4. (1859) 2 E. & E- 94. 

v‘5\ 7 ' C nno‘ 2 ' 7, E ' ,i,cdl 1802 - Cobbett, Book 7. c. 5 Sect. 3. 

o. vol I. p. z7o. 
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extends to the ambassador’s wife, children, his official siafT, secretaries, 
intc preters, naval and military attaches, chaplain and servants, which are the 
necessary accompaniment for his comfort and convenience. Diplomatic 
immunity is limited to such members of the family who are living with the 
diplomatic agent. The immunities in the ease of servants extend to indoor and 
outdoor domest ic se rv ants including chauffeurs and gardeners. It is usual for 
the envoy to deposit with the Foreign Office a list of such persons for whom 
immunity is claimed. 


The Vienna Convention on Diplomatic Relations, 1961 , failed lo define 
the term‘member of the family* and under the Convention members of the 
family of a diplomat would be those forming part of his household. 

Personal inviolability from the jurisdiction of the State, however, does 
not extend to visitors and hangers-on of the embassy. 

A chaplain to an ambassador, if he docs no duty in his house, shall not 
be protected. 1 

The other members of the retinue of the diplomatic agents such as 
officials and other servants of the legation, also enjoy the immunities detailed 
above. But such privileges arc extended only to those who arc officially 
attached to the legation. y 

The dependent relatives of the diplomatic agent living with him are 
also immune from the jurisdiction of civil and criminal courts and cniov 
other privileges. J y 


As regards immunity „f private servants of diplomatic agents, the 
practice is not yet clearly established. They arc no doubt exempt from civil 
jurisdiction unless engaged in trade, but in criminal matters Grcai Britain 
claims jurisdiction it the offence is committed by servants outside ihe resi¬ 
dence of the diplomatic agent/ After the commission of the crime the 
servant js dismissed by the envoy or is handed over to the local authoriti s 
.to facilitate Ins trial. When an offence has been committed by him within 
the envoy s residence, the servant is sent home for necessary action 

discretion!"' CXcm P' i ' > ' 1 by the mEmtcr a, hi! 


nr „. P®' 8011 who is °"'y retained as the servant of an ambassador is not 
protected from arrest. In order lo claim immunity from arrest hr ought 10 
l-e a domestic servant, and really to execute the duty of his office u.,7 being 

fhe nffic'X'whic 6 ,' 7£\ Wa ? •' , '' 1 SU "r m -: W, r * doe C ; not' execute 
.he Ii“vl he has Ins certificate, but only gels himself entered upon 
the list to have the bench, of a promotion, the Court will not endure ii. 

they are bona fide 


licic is no privilege to servants of ambassadors unless 
menial and domestic servants.* 


domestic nhLir! , ' ,,CSlir SCrViCC U ; * ford " n mlnhUir must be shown.* A 
1 l»l»ysic.au is n«)t protected by an ambassador retainer.* 

Where the servant of an ambassador did not reside 


--- *—• » ... uii aimjrtwduor u mi not resin* 

house, bui rented and lived in another, port of which he let 

»*. C., 207. 


1 . 

i. 

•» 

j. 

4. 

5 


Sracomb v. Bowlncy U744, I Wib. K. B. 20 : 6 B I 
Cros* v. Ulboc (1725) 8 Mod. 288 . 6 BILC. 201 
Poaicr v ( . r ° /a (1749) , Wm Bl. 48 6 BILC 20H 

v Chilton (1767) 4 Burr 2015.6 BILC 216 
Lockwood v. Dr. Coysgarnc (1765) 3 Bu.r. 1676 : 6 BILC. 213. 


in his master’s 
lodgings, his 
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goods in that house not being necessary for the convenience of the ambassador 
were liable to be distrained for poor rates. 1 

/■The immunities enjoyed by those in the service of a diplomatic agent 
arc purely derivative. The privilege is the privilege of the employer, not 
the privilege of the servant himself. Being only derivative, it ceases 
the moment that the service ceases.* An ambassador cannot protect : it is 
the law that gives the protection.* 1 ’ 

Couriers or despatch-bearers being officially connected with the embassy 
are immune from civil and criminal jurisdiction. They have a special 
States / f ° r the ‘^ dU, ‘ eS and 3 ri?ht of in,,ocent passage through third 

. jL , *? muni ' y , conne 1 cted with residence —As mentioned above, the 
official residence of the ambassador, with goods and furniture, stables and 

accrcdhedSmte 5 li Cd ^ U b si ‘ ualc J ou '*ide the territory of the 

accredited State. It is regarded as sacred and is exempt from the local 

jurisdiction. It is virtually held to be a portion of the accrediting State In 
diplomatic a'gent.^ C, ° n ° f ex<crri,or ' a ^'’^' - applied to the Snce of’the 

The immunity also extends to buildings, other than residence, occupied 
by a diplomatic agent for his diplomatic work. I, also applies to carriages 

DoUce*officer "" CCUt ,‘ 1 ° n ° f hi * ^-tions. Such immunity mean, that no 
ffiirhar 5n h° ‘ ax ,. collcc ‘ A or cn ‘ er residence-without his consent for 
amha«?n klS n U . ’■ A$ Va " cl obscrvcs - “> h = independence of tile ” 
house in d wl, eri db ^ V ' ry,mpcrfea and his *«urity very precarious -if the 
’ \ ,M, 'y cs wcrc „. not <» enjoy a perfect immunity and to lie 

ava nvt hiV,°»,r hC ^ ,3ry °ffi cer ° f Justice.insult it is a crime both 

agamsttpc State and against all other nations.” 

iHeniifilnhr' V ' Hand ‘ r W r 3S l3id d0WI ‘ by ,llc Courl thal the law of nations 
nsTwIthh.J..- pci "‘y.f 3 fore, j5" m ' n 'ster, attached to his person or in his 

ndnister a,, l h' S ° h3t tUck "P on “ was equivalent to an attack on the 
minister and his sovereign. 

.linlnm* , S v C ^ ld> ^ We ' Cr ’ u e i n0,cd that such immunity does not enable the 
diplomatic agent to give shelter to a criminal. He is not to turn his resi- 

hfm ?n".Kr n" T for - fu S>‘tv« from the local justice. He must surrender 
him to the prosecuting Government at its request. On the failure of the 

surrm.nHinJTr^y h "" ™ e!auTei , ma V bc taken to induce him to do so by 
had arrreH?.eH V n SC -A™ Com P U,n,n S th e act to the Government which 
withtn^Jhc'legation!" raVOy " ,USl 3,50 no * assumc P° w ™ of juri^lietion 

amb^dora^Id ihJ m 'r. 73 ’‘ hc G ? vernment of Pakistan expelled the Iraqi 
Ch<Ul following l y attac r hc and recalle<1 its “*» ambassador from 
^ ? ' d,SCO ?7 y of , a lar 8' of arms and ammunition 

been smulled &'?*. 31 ,slamabai1 - I‘ «,* alleged that the arms had 
^ve clemrn s T,U l by thc cm ' )as « for distribution to subver- 

C'ovrrnrnpn» S ' f , lslan ’ aba<l * n “S protest note callc.l the activities of thc 
m = r ° ''n ,br r^‘ ,,s . embassy in Pakistan as completely contrary 
orivileoes and practices, which amounted to a grave abuse of 

constitutetfan Pakist3 " a " d 

2: .*** c 554 = 6 b,lc - 221 • 

cisfsr?sns? 0765 3 Bu " 1676 : 6 ««». 
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On the refusal of the Iraqi ambassador to allow the Director-General 
of the Foreign Office and other officials of Pakistan to enter the Chancery 
for a search, the Pakistan Government organised a raid on February 10, 
1973, and a large number of policemen and members of the Pakislani 
security forces forced their way into the building. The Iraqi Government 
described Islamabad action as a serious violation of international law. The 
embassy was raided evidently to dramatise the event, inasmuch as journalists, 
photographers and press agency representatives were present when the 
sanctity of the embassy building was violated, which proved that there was 
premeditated collusion. • 



nt of A »vlum. —The Government of India while allowing the Soviet 
defector Mr. Aziz Ouloug-zade to go to the United Kingdom, the country of 
his choice, from India in December l')67, however, urged foreign missions in 
India to respe.ct the well-established international practice of not affording 
asylum to any person within their premises and told them that it did not 
recognize the right of such missions to give asylum to any person. The matter 
arsose out of an incident in which the Soviet defector had sought refuge in 
tltc American Embassy and stayed there for five days before placing himself 
under the protection of the Government of India. In its circular to all 
diplomatic missions and consular posts, issued in the wake of the above 
diplomatic incident, the Government of India expressed the view that the 
immunity from local jurisdiction is granted to diplomatic missions and 
legations to enable the representatives and members of the missions concerned 
to enjoy full opportunity to represent the interests of their slates and to promote 
lncndly relations between India and their countries. As regards the legal 
position, the Legal Adviser to the Ministry of External Affairs drew a 
distinction between territorial asylum and diplomatic asylum and observed 
that the latter was not recognised as a part of general international law. It 
was clear from the Vienna Convention of 1961 on diplomatic relations to 
which India was a party, that diplomatic missions should not be used for 
purposes which were incompatible with performance of their official functions. 


. 1,1 this connection the most celebrated example ot diplomatic asy 
ccining Senor Maya De La T< >rrc, a Peruvian political leader, may be 
Th W 'r- glvcn as Y* uni in the Columbian Embassy in Peru in Janu; 
... c Columbian Embassv in Peru requested safe conduct for Sen 


. I' 1 this connection the most celebrated example of diplomatic asylum eon- 

referred, 
famtary I94<». 

m - -..... uh.h •niiuiiMy ill i V.I u requested safe conduct for Senor De La 

to leave the country which was refused. The matter was taken to the 
S OI ,!^ 0urt which ruled that Peru was not obliged to grant safe conduct to 
• cnor De La Torre. Subsequently the Court ruled tiiat the asylum granted 
y the Columbian Embassy to Senor De La l’orrc must cease as it had been 
Mven irregularly. It observed that a decision to grant diplomatic asylum 
tio°f CS a ( I cr ?8 a ti°n from the sovereignty of that State and such a dcroga- 
"' horn territorial sovereignty cannot be recognised unless its legal basis is 
established in each particular case. 

conn «) S ,Cgarcls l ^ c territorial asylum every sovereign State has the right anti 
cutio ' C ? t0 grant a sylum to foreigners prosecuted or .threatened with prosc- 
asy .‘‘ 1,1 ‘ hcir home States, though the foreigners have no. right to be granted 
gcimi l , cn ‘ lor ' a I as ylum is granted in eases where the person concerned 
State" C ^, a .PP re * u ‘ n< I s persecution or is wanted for political crimes in his home 
criminal 1,01 ** P ro P er l <> grant territorial asylum to an ordinary 

refill'ere I i c as y| u m granted i° the Dalai Lama and a number of Tibetan 
b s >y India furnishes an example of territorial asylum. 



312 


DIPLOMATIC AGENTS 


L . X. General Assembly adopted unanimously a declaration on 
asylum which makes it clear that “the right to seek and 

.V not lift lllvolrprl -- _... 1 . 


enjoy 
whom there are 


The 

territorial , ... ....-. .. wcat ulal lllc rl 

asylum may not l,e invoked by any person with respect to wnom mere are 
serious reasons for considering that he has committed a crime against peace, 
a war crimcnr a crime against humanity.” 

Exemption from Taxes.-The envoy is free from the payment of 
taxes levied upon Ins residence as the receiving State has no jurisdiction over 
such residence. He ,s expected to pay the charges for sewerage, light and 

fromWafnrTec c °T pellcd to P a Y since he is immune 

from legal process. \ ery often such taxes are also not charged from him. 

duiv 2? f'r W r ° f ^ OSt S,a,cs allow a " ambassador to receive goods 

rxnmrn f h ' S 0WM usc ' His goods and baggage are also 

exempt from customs examination. b6 ° 

oLbr 8 ^T P, ;° n , fr ° m Seizure of good*-—The ambassador cannot be 
S r^ ?^ [ * {ore or in thc worse of his mission ; he 
rce from ar.cst and his furniture cannot be seized or attached for the same. 

coniites t ranb, W n 0 rn 1 !. a,i0 "i’r' eithcr a " am l> assa dor, nor any of his train or 
dom wherein ti TT" f " r *J ,y debt ° r co " ,ract in thc courts of that king 
Ambassador of Muscovy.' ° * Tht CaU ° f Andrew Ar “ mono '^ Malta,of, 

tion o?the nr’? lai ri- i " b's characteristically lucid language the exemp¬ 
tion ol thc goods of a public minister from seizure for debt ■ 

( .o„sidered U ::t a ,' , ': SPeC : S u hC PCrS ° nal effec,s o{ a-' ambassador, which are 

X srs , c£!TfiS r an 

he should hc’uolitclv usually casc » he has no real property in thc country, 
his sovereign.”° ltC ^ rCquCStcd t0 W. if he refuses, resort must be had to 

effects of anambastafh.r*^^? i lbc , v * cw . °f Grotius when he observes that thc 

of the debt because »h*v° U 1 not .^ c sc ' zc< *» cither for payment or for security 
ot the debt because they arc considered as appertaining to his person. 

gagccl^^'tfa^e^ih^i^rstmah *1^ v ' c . w except that, if a public minister on 
to a claim. goods might be attached to compel him to answer 

not possible'alahista^ df.d C " Ca . n CJourls have held that a judicial process is 

law of nations and ,li«t , on,atl f agent and any person so doing violates the 

before a'locaTcouit 1 hi r P !J b,ic P* ace - H however, he brings an action 

co Its ifheToses to re lS ^ U ^ obscr ve the rules of the court and to pay 
costal he loses . (In re Suarez : v. The Amazone » Bergman v. Di 

inlestMe’s'cstalc^has^ubmitted to^^ri’^icr" 1 7 a '‘ adm , inistrator l ° a " 
order has been made .letermininl hh liSiilhv ^°" W " to J ud S'? e "t, and a " 

stiu p.oc«:i ab ^ r/ a c u3n , 7nd ( r , ’u; e « 

1. (1709) 10 Mod. Rep. 41 : 6B I L C 2 
2- (1917) 2 Ch. 131 

3. (194 )) Probate , 40. 

4. (1946) 71 F. Supp 3J4. 


the 
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Diplomatic Privileges Act, 1708, as an answer to an application for leave to 
issue execution against his personal property: In re Suarez v. Suarez .* 

V^^kight to worship.—An ambassador has the right of having private 
chapel in his hotel according to his own religion. He lias perfect freedom to 
celebrate divine worship in his own way, even though prescribed by the 
country in which he resides. But he is not free to invite subjects of the accre¬ 
dited country to such worship if the law of that country docs not allow it. 

V-^ttfT?reedom of Communication.—A diplomatic agent enjoys freedom 
of communication to enable him to discharge his functions properly. His 
despatches arc immune from local jurisdiction and censure, even in third 
countries. Such immunity has received general approval in the conduct of 
relations between independent sovereign Stales. His mail goes in diplomatic 
bag, free fr om postal censorship. W'V* 1 

Commencement and disconlinuanre of immunities. —mjuomaiic 
officers enter upon the enjoyment of their immunity bom die moment they 
pass the frontier of the State where they are going to serve and make known 
their position. 

1 he immunities continue during die period that the mission may not be 
suspended; and even where the mission has terminated immunity continues 
for a reasonable time after the termination of the envoy’s mission to enable 
him to wind up his affair and to be able I » withdraw the inissi >n : Mu suras Bey 
v. Gadban . a 

After referring to a number of cases, Sir C:cil Hurst observes that “these 
cas.:s show that the true rule is that the immunities of a diplomatic agent 
subsit fora period after his functions have conic to an end, long enough to 
enable him to S;:ttl; up his affairs and return 1»-me. How long a lime must 
reasonably be allowed for this purpose is a question which must he loll to tli: 
government lo which lie had been accredited.* 

Hie immunity of an ambassador from process lo the courts o| ilih 
country extends not merely to the time during which ho is accredited to lit: 
sovereign, hut to such a reasonable period after he lias presented his letters ol 
recall as is necessary to enable him to wind up his official business and prepare 
lor his return to his own country, and he is n«»t deprived of the immunity by 
reason that his .successor is duly accredited before that period lias elapsed. 
Musurus Bey v. Gadban. 9 

txiMnption from Local Jurisdiction imd Immunity from Legal 
Liability. —It |,as been stated above that the grant of diplomatic immunities 
is essential for the performance of diplomatic obligations, but such immunities 
should not be confused with immunity from legal liability for any vyrong- 
lul acts. The accurate statement as observed by Lord Hewart, < •. J•» in the 
case of Dickinson v. Del Solar 4 is that “they arc not liable to be sued in the 
bnglish Courts unless they submit to the jurisdiction. Diplomatic privilege 
does not import immunity from legal liability, but only exemption from local 
jurisdiction. The privilege is the privilege of the sovereign b> whom the 
diplomatic agent is accredited, and it may be waived with the sanction of the 
sovereign or of the official superior to the agent." 

In a speech at (Quetta in l‘J57 the American ambassador to Pakistan, 
• i. Horace Hildreth, criticised a member of the Pakistan .National Assembly, 
* (UM7) > Cl,, lit. 

1 2 kl B 3521 6 B. I L.C. 32 

ntr • ii Mional Law : Tl.e Colic ted Paper*. S 94. 

•* • 0) I. K.. B 176; 7 BILG-. 14 2. 


3. 

». 


1U 



314 DIPLOMATIC AGENTS 

!f ikh “ u : ldin ' for cc, ' ai :> speeches he had made in the Pakistan National 
Assembly. This was regarded as a breach of the privileges of the National 

PriviWe y s whirl = by thC Asspmb 'y ""he Committee of 

the » h a 1 kcd Mr ', H ‘ ldrclh l< > a PPear before it. Mr. Horace Hildreth, 

eniovrd ifn^ r , T CemC<1, h ° WCV "’r ‘° ok ,he P l=a 'hat as a diplomat he 
y mu "." fr ,° m aPP^.ancc before the Committee of Privileges and 
that he claimed that immunity be extended to him. 

Right of innocent Passage -The opinion of jurists is divided upon the 
question as to whether a diplomatic agent appointed to a country is entitled to 
innocent passage through a third country if he has to go through the same for 

,'hV '| C C0U, oi y K r Wh, r h hc i ,s SC : U ' %-ii- u A iU\dJiyitkcahQck-hckl the 
view that the inviolability of ambassadors was binding only on those to whom 

they were sent, and by whom they were received. Vattel, on the other hand, 

stated that passports were necessary to an ambassador, in passing through 

d.fferen territories on h.s way to his destined P os> in order to make known his 

public character. 1 he opinion has of late settled in favour of the right of 

rorlTv • ,l,p '°. ma , ,c ae ? nl “ ««»S«led to enjoy complete personal 

secuiity and any o,jury or insult to him is regarded as injury and insult both 
to he State to which lie is accredited anti the home State. The above view 

fceS 1 ? casc ° f Ber & man v - D ‘ Sums.' Thedcfcnda.it was the 
whVle wa ■ ‘.i i le was served with civil process by the plaintiff, 

The difrudanr nleL"? , Sc ' v Y ? rko '‘ 1>>S way from France to Bolivia. 

rl), ! h P ‘T ‘V s ,m,,,un,, y- 11 w« held that a foreign minister «. 

™ l , l' m | h ' S poil a ' l . otl, er country, is entitled to innocent 
Si ™ ni, lrd C ? U : Ury . ,s als * e 1 title,I to immunilv from die 
res Sn Xrcin ' >UI ls of ll, ° l c »u.n ,r y Uwt he w >u | I have if he were 


10911 ^ivor5,i^l!; AmCI • i ? a,, C°" vcmi "", signed at Havana on the 20th February, 
have a’K^piS^ COUm, ' y aUd * h °* Governments they 

The position is, however, different when the third State is at war with 

State'^comn,Its‘'no' if 7T V* ^ «*'* .'icT the third 

hostile Stale!"* ° f I '“ cr '' a >*-> al Law if ii arrests the envoy of a 

in,.nun U ities Cr in‘/hirTs.‘i? arr n °‘ Cl,tillcd '<> a »y special privileges or 

though a short siav f" lf,hc y ar e Sojourning there for their own purposes, 

disentitle ° f ol " cial ^ ri ' ey 

Immunity of Plenipotentiaries of foreign countries at foreign 

rnn M S ‘ n" {h tv MeW Ctdle Gold Mining Company v. Blanco 2 a question of 
H-rirl C nf f t ?" ,b ,C ,nlcrcst 10 thc ,iabi,il y of lht Ministers or plcnipoten- 
TZr f C,g f n p CO T tr, I CSal ^reigncourtstobc sued in and served with process 
nr minute ff L "? Vd " d ' was raised. It is no doubt settled that ambassadors 
Z Tp T 8 ? countries to England cannot be served with process 
h.Hirial G *° k f S’^ CCa S Bcnch dccWcd lhat » n exercise of their 
^ h nr i' lJT' ih n Y d n0t » considcr il ri S hl a ««ow a foreign Minister, 
resident at a foreign Court, to be sued »n the English Courts at all events on 

nhs'*rvp not arising m England. Mr. Baron Huddleston, however, 

observed in his judgment that the Court gave no judgment with regard to thc 


1. 1946) 71 F. Supp. 3 )1. 
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privilege of ambassadors as the order was lo be discharged on other points. 
But he wished to say that the privilege of ambassadors in a foreign country 
ought not to be extended beyond ambassadors in their own country, and he 
should be very loth, as at present advised, to hold that the same privilege was 
to he extended by English Courts to ambassadors in a foreign country, who 
may be sufficiently protected by the laws of that country. Hut as the decision 
went upon the other points, it was not necessary to determine that question. 
Mr. Justice Manisty, however, hesitated to accede t<» the above observations 
of Mr. Baron Huddleston and referred categorically in his judgment to tlie 
case of The Magdalena Steam Navigation Company v. Montomarose 1 wherein I.ord 
CoinpbcM laid it down distinctly that such ser\ ice of process was not allowable 
against a foreign ambassador abroad, who “inu.Nt be left at liberty to de\ote 
himself body and soul to the business of his office.*’ That principle, thought 
Mr. Justice Manisty, should be adhered to, and ii would be violated by 
compelling a foreign ambassador to a foreign country to appear and tie I end 
himself in English Courts. V irtually, if sumuio icd, he must appear, and 
probably in such an action as that he would liav, to come over to England, 
and that would he in reality a coercive process or kind oi coaciio, which was 
said by Grotius not to he permissible against ambassadors. 

Proof of Diplomatic Status.—In the cases of the Duff Development Co. 
v. Kelantan Government f(l"24) A. C. 7*»7| the I \i element lielge, [.» P. D. 1‘j 7] and 
Engelke v. Musmann, r(l‘J2d) A. C. 43:5], it was clearly laid down that the 
method of proving the status either ot the sovereigns or of the ambassadors 
who arc their representatives is the statement of ill: Crown, tin ugh the 
Attorney-General, stating that a particular person at the critical moment is 
qualified to lie upon the list of diplomatic agents. In the Iasi c ase it Was staled 
ny the House of Lords “that the statement of the Attorney-General was 
binding on the Court and that the defendant was, therefore, entitled to 
diplomatic privilege.” Sir Cecil Hurst observes that the question of the 
right of a particular individual to diplomatic status is now to he included 
among those on which the decision rests with the Executive Government and 
not with the Courts, just as ii does on tlie question whether a particular 
Government is to be recognized as the government of the country where it is 
established. 

1 he English practice, as also the one prevailing in France and Belgium, 
clearly establishes that the authorities of ilie respective Stales intervene and 
prevent encroachments by the courts on the privileges of foreign diplomatic 
“■presentaiives, and that the dec laration made by the Executive Government 
" M l * ,( ' question of the status of a diplomatic representative is binding on the 
courts. 

Non-Permanent Envoys. —Xon-permanent political envoys with special 
missions, such as representing their Stale at a Congress of different nations, or 
non-political envoys with ceremonial functions such as representing the State 
*‘t a coronation, also enjoy the same privileges in respect of exterritoriality, 
'•gal.protection of their persons and exemption from personal taxes and public 
requisitions. 

... Extension of diplomatic immunities to Arbitral Tribunals. — I he 

l,sl 1 tace Conference at The Hague in established the Con vent ion which 

*! :l a l> lb* Permanent Court of Arbitration. Flic latter contained a provision 

1,1 1 . ,c members of the tribunal when engaged in the exercise oi dieir 
mictions shall be culitlcJ to diplomatic immunities. Article 17 "l the 
analog,, us Convention conclude,i at the .Second Peace Conference in l'J07, and 

*• F.lli, & Ellis’s Krporis. 94 
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Art. 19 of the Statute of the Permanent Court of International Justice contain 
the corresponding provisions with regard to such immunity. Article 19 of the 
Statute of the International Court of Justice also provides that the members 
of the Court, when engaged on the business of the Court, shall enjoy diplomatic 
privileges and immunities. 

Sir Cecil Hurst observes that “from the technical point of view the 
phrase employed in the 1899—Convention—that the members of the tribunal 
are to enjoy diplomatic immunities—is unfortunate ; the functions they arc 
fulfilling arc not diplomatic ; but the phrase is sufficient to achieve its purpose; 
it implies that they are not to be subject to the lccal jurisdiction.** He further 
acids that if a member of an international tribunal is to perform his functions 
properly, he must be in a position of complete independence in respect of both 
the states which arc parties to the dispute he is to settle. In such circumstances 
it seems prol able that the extension of diplomatic immunities to incmLcrs of 
the arbitral tribunals “has become one of the understandings” of International 
law. “In these days a Government would be thought to be acting contrary to 
the practice now obtaining among States if it attempted to subject to its own 
jurisdiction a member of an international tribunal who happened while 
engaged in the exercise of his duties to be physically present within its 
territory.’* 1 

Covenant of the League. —The Covenant of the League of Nations also 
granted to the representatives of the members of the League, when engaged on 
the business of the League, diplomatic immunities and privileges. 1 he 
functions of the League arc more akin to diplomatic functions in the strict 
sense of the word, and the pluasc “diplomatic immunities* connotes that "die 
individuals who by Art. 7 arc to enjoy these diplomatic immunities are thereby 
to 1 c placed, when engaged on the business of the League, in a position of 
non-subjection to the local jurisdiction.’’ 

Provisions in the Charter. —The establishment of the United Nations 
Organization has brought about the necessity of granting immunities 1 ’ioin 
local jurisdiction to members of the Secretariat and other ofluials of the 
international organisation. Legislation to that effect lias been carried out by 
America and Britain. 

Article 105 of the Charter provides tint the Organization and representa¬ 
tives of the members of the United Nations and oflicials of the Organization 
shall enjoy such privileges as arc necessary for the independent exercise ol 
their functions in connection with the Organization. The liisi General Assem¬ 
bly framed detailed provisions for immunity and inviolability of the properly, 
premises and archives of the United Nations. The Judges of ihe International 
Court of Justice, when engaged on ihe business of the Court, enjoy dipl° ,,,al ‘ c 
privileges and immunities. The agents, counsel and advocates of parties before 
the Court also enjoy the privileges and immunities necessary for the independ¬ 
ent exercise oi their duties. — / 

Termination of Diplomatic Mission?-^ dipomatic mission may 
terminate for various reasons. They are as foltyvs 

1- Recall ol the envoy by his accrediting State.—Thc envoy may be 
recalled by the accrediting Stale if it temporarily Lrcaks < II diplomatic rela¬ 
tions for any grave cause. The Indian Huh Commissioner in the Union ot 
.Vmth Africa was recalled in May 1946 as a mark of protest against the policy 
of racial discrimination adopted by South Africa against the people of Indian 
origin residing there, and ihe office of the High Commissioner was maintain¬ 
ed in charge of a junior ofiicer. The slender link in the diplomatic relatmn- 

1. Sir Cecil J. B. Hurst : Inicrnational l aw. The Collected I’apeis, p. 120. 
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ship between India and South Africa was snapped by closing the office of 
the Indian High Commissioner in the Union from July 1, 1954. Such a recall 
is a sign of a rupture and shows the strained relations existing between the 
two countries. 

Earlier in July 1953 the Government of India which had opened a 
legation in Lisbon to bring about direct negotiations with the Portuguese 
G ivcminent over the question of Goa, withdrew their representive from Lisbon 
and closed their legation there. 

2. Fulfilment of the object of the mission.—When the mission is for 
special purposes it comes to an end on the completion oil he object. I hey 
arc missions sent to conferences and congresses or representations at ceremonial 
functions. 

3. Revolutionary change of government in either State.—With the 
change in the governim nt on account of revolution, like c hanging a republic 
into a monarchy or a monarchy into a republic or deposing one sovereign and 
enthroning another, the envoy also ceases to represent his government and 
must receive a new letter of credence. 

4. Death of the envoy.—On the death of the envoy, the mission comes 
io a close ami the letter of credence loses its force. When a new envoy is 
appointed a fresh letter of credenc e has to l>c issued. 

*• A' 5. Death or abdication of the Head of either Siate.—Such a 
Contingency also terminates the mission and die envoys at their posts must 
exchange new lettcis of credence. According i«» Oppcnlteim a constitutional 
change in the headship of republics like Franco and the United Stales of 
America, through death, al cticatioit or expiration of office (where the President 
is the Head of the republic), terminates the missions sent and received by the 
former Head, and must necessitate new letters of credence. But when, as in 
Switzerland, a body of individuals is considered to be the Head of tlte republic, 
tin* death or abdication of the President, or the expiration of his term of office, 
docs not lei minute the missions, as no new letters of credence arc necessary. 

6. Return of the regular Minister to his post.—Where a minister 
has been accredited ad interim there is a termination of the legation when the 
permanent minister returns. 

7. Change in the rank of the diplomatic agent.—There is a termi¬ 
nation of the mission when the accredited diplomatic agent is promoted in 
rank without being transferred. A fresh letter of credence is necessary 

8. War between the accrediting and receiving States.—Ibis 
brings about the end of the mission and the envoy and his stall and suite 
receive their passport. 


the closure of 


the legation 


Even apart from war a State may ask for 

of another State on account of strained relations. The Government oflmlia 
decided to ask for the closure of Portuguese legation in New Delhi with 
c.llcct trom 8, l9oo, on account «,f the recalcitrant attitude adopted 
by roriuga with regard to the transfer of sovereigns of the Portuguese 
territories m Indian Union. 


9. The extinction of State either by merger or annexation. — In 

such a case the diplomatic mission terminates. 

IV 10 ' D ' smissaI of the envoy by the sending or receiving State — 

Dismissal of an envoy l»y the receiving State is the extreme step taken by it 
when its demands for the recall ,»f the envoy are not complied with. There 
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m a y a s well be differences between the sending State and the receiving 
hisdifmissal SSPOr,! bC * IVen *° the envoy by the reccivin g State marking 

11. Demand of recall by the accredited State.— The receivin'? State 
may also demand the recall of an envoy if he has made himself obnoxious to 

reasons leadin' t'tl 6 f T h C accrediting State has a right to ask for 

are inadem,1’ t,c, , n . a . nd " rCCa " by ,he credited State. If the reasons 
•avin^h? e n. hC . CCre u " r talC - ?* a . y mark i,s *n*e of disapproval bv 
Such reran „ / ch V* e of an ,nfer ‘ or "'■ember of its diplomatic service, 

itch recall may also occasion a rupture of diplomatic intercourse. 

recall of 3re n0, .. WantinS « h ? re » hc . accredited State has demanded 
ecall of the envoy on the ground of offensive conduct towards the State or 

was accused T f i** "" 1M>1U,CS 1804 lhc S P anish envoy to U. S. A. 
was accused of bribing a newspaper to side his State in a dispute between 

warn Tih* °" y 5l" C N h 'l rCCaU W d S dema,,ded - I" 11109 the United 
I s al Zl rff - reca of Jackson, the British Minister at Washington, for 
ms alleged offensive remarks at a dinner. He was consequently recalled. 

sador •" M lobCr 1 s 9 . 52, r‘ he SoV ir Ct U,,ion askcd U. S. A. to recall its ambas- 
sador in Moscow, Mr. George Kennan immediately for his hostile statements 

Z Zt'r Umon , ma<lc to reporters in Berlin, which were in violation of 
re?er,ed "” r "’ S ° International Law. The United States Government 
iion^ra, » reasons put forward by Russia to declare Mr. Kennan -persona 
no wav r \t AS v ' CSU 1 ° f thc ex cha "gc of notes it was decided that there was 
I Mr ,' f Kc " na "'° re-enter the Soviet Union after the Soviet Govern- 
ment s demand for recall and the Embassy Counsellor was left in charge of 
tnc embass y. * 

In October 1954 the Soviet secret police detained the wives of two 
American Embassy attaches in Moscow on the ground of hooliganism. Thc 
^taie Department strongly protested to thc Soviet Foreign Office against the 
detention and mistreatment by Soviet secret police, whereupon the Soviet 
Government countered thc protest demanding recall of one of the wives of 
the American Embassy attaches, Mrs. Someralattc. There was no precedent 
for a Government declaring thc wife of a diplomat to he unacceptable. 

... 12 \ Re< * uest f ® r a Passport. -Thc request for a passport by the 
diplomatic agent on the ground ol ill-treatment by the receiving State marks 
thc termination ol the diplomatic mission. 

13. Expiration of letters of credence.— If a letter of credence is 
lor a limited duration, thc mission of the emoy comes to an end on the 
expiry of thc period. 


Formalities at Termination of Mission —When the mission of an 
envoy terminates through his recall, he receives a letter of recall from the 
head of the State if he is an ambassador or minister or from his foreign 
minister if he is a Charge d’Affaircs. On his departure he has a similar 
formal audience where the ambassador or minister presents his letter of 
recall to thc Head of the receiving State and the Charge d’Affaires to the 
foreign minister. 

International Terrorism and Protection of Diplomats.— Recent 
years have posed a substantial threat to the orderly and effective conduct 
o international affairs on account of the growth of' international terrorism 
and passive encouragement from the interested quarters. The use or threat 
ot violence against thc person of diplomatic representatives as a coercive 
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device for the achievement of political or other objectives on the part of 
private individuals or groups is becoming common. Measures for enhancing 
the personal safety of diplomats and other persons entitled t<» special protec¬ 
tion under International Law and national practice can have relevance only 
if such activities ate condemned uniformly by all nations. 

On February 20, 1973, there was an armed raid on the Indian High 
Commission in London by three Pakistani gunmen. Two persons were 
shot dead in an encounter with the police. The British Government 
expressed regret ami sympathy over the incident to the Indian High Com¬ 
mission, but, instead of condemning tlie act, the Pakistani Charge d* Ajjairci 
conveyed his protest to the foreign oflicc at the shooting down of two 
Pakistanis by the British police in the London outrage. The liodics of the 
two armed raiders were brou.hl to Rawalpindi, where they were «aken in a 
procession through the main street of the city. The Pakistan Government 
kept mum on the activities ot the gang. 

On March I, 1973, the demonstrating students of Rawa Ipiudi in 
protest set on lire the British Council Libiary there. 

On March 1, 1973, the seven guerillas belonging to a group known as 
the ‘Black September’ struck ruthlessly in the Sudanese capital of Khartoum 
by taking the U. S. ambassador, the Saudi ambassador and his family, two 
Jordanian Charge d*Affaires and several other diplomats hostage and demanded 
m exchange of their safety the release of a number of prisoners in three 
continents within 24 hours. Their demand not having been met, they killed 
the American ambassador and his Deputy and the Belgian Charge d'A ffaires. 

The horrific episode evoked world-wide Condemnation. As observed 
by the U. N. Secretary-General, Dr. Kurt Waldheim, “the safety 
and immunity of diplomats is a basic principle of international 
law without which orderly relations I>ctween nations would not be 
possible. The appalling execution of two U. S. and one Belgian, 
diplomats by Palestinian commandoes in Khartoum, he observed, 
was one of the most savage incidents in living memory involving diplomatic 
personnel. President Nixon observed that this tragic event underscored once 
again that all nations of the world must take a firm stand against international 
terrorism. 1 he U. S. Secretary of State, Mr. William P. Rogers, charac¬ 
terised it as a threat to human decenc y and international life. The Israeli 
Prime Minister Mrs. Gold i Mcir stated that this all-bloody murder at the 
hands of savage terrorists dsci .ee' the unreserved condemnation of people 
everywhere. 

I lie matter with regard to terrorism has lat.. engaging the attention 
°1 l,u: United Nations. By a vote of 76 lor, 34 against, and' ll> abstentions, 
the Assembly’s Legal Committee approved the resolution on December 
11, 1972, expressing deep concern over acts of violence aiicciing innocent 
persons, but stressing at the same time that national liberation struggles were 
legitimate. Ilie resolution called for the setting up of a study group to 
consider the whole problem of terrorism and its origin and submit a report 
t" tlie next Assembly session. 


CHAPTER XXVn 

CONSULS 


S ts maintained by modern 
lion to diplomatic agents. 


Definition,—Consuls are commercial agents 
States in the territory of other States, in a? 

1 heir duty is to protect the commerce , navigation and other allied subject s ol 
their country. They are sent as resident agents_atroad for the purpose. 

Hall defines consuls as persons appointed by a State to reside in foreign 
countries, and permitted by the Government of the latter to reside, for the 
purpose of partly watching over the interests of the State by which they are 
appointed, and partly of doing certain acts, on its behalf which arc important 
to it or to its subjects, to which the foreign country is indifferent, it being 
cither unaffected by them or affected only in a remote or indirect manner. 


Th?ir origin. —They have been in existence from long before the 
establishment of the permanent diplomatic missions. Their origin dates back 
to the Middle Ages when merchants from Italy , S pain and l-ranc c settling 
down for trade in the Modi terrancan c oast used to elect (me ol their men as 
consul for settling their commercial disputes by arbitratio n. Later on the 
Muslim countries of the Mediterranean on account of the immigration of the 
communities of merchants adopted the consular system. In course of time and 
in consequence of treaties concluded between the Muslim princes and the 
home States of the merchants, consuls had the function of protecting the 
rights and privileges of the citizens of their home countries residing in the 
town. In the 15th century Italian consuls had full jurisdiction over the 
Italian merchants in the ports of England and the Netherlands. The consul** 
system lessened in its importance in the 17th century on account of the 
introduction of permanent legation, and it was deprived of the privilege of its 
civil criminal jurisdiction. With the increase in commerce and navigation in 
the 19th century the consular practice gained momentum in the European 
States. Numerous treaties defining their character and functions were conclud¬ 
ed between different States. The provisions of the treaties arc now almost 
uniform, and the consular practice is governed by customary International 
Law. A number of States have enacted statutes regarding the duties ol their 
consuls abroad, e.g.. Consular Act passed by Great Britain in 1825. 


Vienna Convention on Consular Relations, 1963.— Supplementing the 
work of the Vienna Conference on Diplomatic Intercourse and Immunities. 
1961, the Conference on Consular Relations met at Vienna in 1963 and codijicu 
the limited privileges and immunities to which consuls arc entitled regarding 
acts perfoimed in their olHcial capacity, their archives and correspondence 
with their home governments. The convention covers the whole Held 
status and activities of consuls. It stipulates the conditions under which a 
Slate having no diplomatic mission may, with the consent of the receiving 
State, authorise a consular officer to perform diplomatic acis, and act as a 
representative of the sending State to any inter-governmental organisation. 

Grades of Consul.— There arc various grades of consuls, viz., consul- 
general, consul, vice-consul, consular agent and pro-consul. Consuls-general 
arc appointed as ihc head of several consular districts or of one large district 
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and have several consuls under them. \ Consuls; A oming nexi in rank arc 
appointed for smaller districts or for towns and ports only. Vice-Consuls, 
as the name implies, arc assistants ol consuls-general and consuls. They are 
appointed according to the municipal laws of some States by the consul subject 
i l<> l *\ c approval ol the home State. Consular-agents are of the lowest rank, 
appointed by a consul-general or consul subject to ihe approval of the home 
Government. They exercise certain parts of the consular functions in certain 
towns or other places of the consul district. Pro-Consuls are appointed for a 
short period, oiz.> in the absence or illness of consul-general or consul and 
tlietr appointment terminates with the return of the consul to duty. In the 
British Consular Service, they exercise the notarial functions of a consular 
oil ice r. 1 he Vienna Convention on C'onsulai Relations, 1‘J63, follows the 
customary classification. 1 

formerly, there also existed a practice to recognise consults mis si, 
professional consuls or consuls of career who were sent by their government for 
the express purpose of attending to its interests. On the other hand, consults 
.eltcti, enjoying an inferior rank and status, were dioscn by the State from 
among merchants resident in the foreign country and they were not necessarily 
citizens of the State they represented. 

Appointment of Consuls.—Consuls arc appointed through a patent or 
Lonmiission termed Uttredc provision is'uid by the head of the appointing State 
a,l< l ihe receiving State issues a permit termed as txequalur which enables them 
in function in that State. The grant of exequatur confirms his commission. 

According to Hall a State dots not indirectly recognise a newly treated 
■suit: merely by appointing a consul to a district in it. Oppcnh'ini is, however, 
ol the view that if consuls arc formally api>oiiitcd and formally rc<ci\c die 
exequatur on ihe pail of the receiving Stale, then indirect recognition has been 
said to be involved. 

Functions.—'I he functions ol consuls are regulated primarily I \ the 
municipal law of each State. Since t lit exercise of ihcii function* encroaches 
upon the jurisdiction of the local government, its consent is embodied in the 
lorm o consular treaties. Such functions may be summarised as below : 


I. Consuls look after the commercial interests of their State, advise their 
merchantmen ami super vise their papers. They may arrest deserters from the 
vessels of tin ir nation and arc required to superintend the proceedings relatin'- 
to salvage operations. Thcv have to watch the execution of the commercial 
treaties entered into between their respective home States and the States which 
have admitted them. They look after the commercial interests of the citizens 
ol the country they represent. They also attend to various other miscellaneous 
work, c.g ., the administration of the estates of subjects dying intestate, settling 
disputes between captains and crews, receiving reports from mastcis of vessels 
"1 their State, settling questions ol damages suffered at sea by the vessels of 
‘hen country, etc. I hey are also expected to apprise their Government of the 
state, ol commerce, industry and ai-riculiurc of the Xiao- k . i. i.....— 


*- ..w ^,/vv.v.. .v men uovcmmcin ol the 

state o| commerce, industry and agriculture of the State in which they haupc.i 
l«> live. 1 hey have also i«> advise the merchants and manufacturers of their 
home Slates in any matter concerning the protection of their commercial 
interests. 


>. Consuls have also >•; protect the sul.jc.ls ol ti.cir l.oii.c Slam—a task 
similar lo lliai ..l a diplomatic agent. 1 licy have lo keep a register showing 

0 l |,c ‘ ,lizc, 's ••‘ tl.eir own Slate residing in a 
consular .list.,Cl. They also register marriages, births and deaths ami take 
1. Aii. 'J. 

41 


322 


CONSULS 


charge of wills. They make out passports and render assistance to paupers and 
the sick, and to litigants before the Court. They send home shipwrecked or 
destitute persons. They administer property of their nationals if thev die 
abroad. 

3. Consuls have also to supervise the navigation of the appointing States. , 
1 hey have to keep a watch over their merchantmen, sailing under the flag of 
their home States, to inspect them on their arrival and departure, to assist 
vessels in distress and to settle disputes between the vessel, master and their 
crew. 

4. They also perform notarial functions such as attesting and legalizing 
signatures, recording depositions of witnesses, captains and crews of vessels of 
their own country and administering oaths, registering marriages, taking 
charge of wills, registering births and deaths and legalising adoption. They 
may appear personally on behalf of the absent heirs or creditors of deceased 
nationals of their own state. The Vienna Convention details their functions 
in Art. 5 in great detail. 

Privileges. —Consuls arc not diplomatic agents and as such they arc not 
immune from local jurisdiction, unless agreed to by treaty. They, hewever, 
enjoy certain privileges by courtesy or by special conventions between par- 
ticula States. According to the generally accepted practice they arc regarded 
immune from local, civil—and also perhaps criminal—proceedings in respect 
<>* acts performed in their oflicial capacity. Even in respect of criminal mat- r 
ters they arc proceeded with only for serious crimes. 

Their oflicial papers and archives are exempt from seizure according to 
usage. Art. 41 of the Vienna Convention of 1963 provides that consular officers 
shall not he liable to arrest or detention pending trial except in the case of a 
grave crime and pursuant to a decision by the competent judicial authority. 

In the case of criminal proceedings for lesser offences special consideration is 
to be shown to the consul so as to hamper the exercise of his consular functions 
as little as possible. By commercial and consular treaties thev arc often 
exempted from local rates and direct personal taxes, such as incornc-tax and 
taxes upon other personal property, but are subject to the usual taxes on re^a 
property and their private business. They arc exempted from service on juric . ^ 

The modern tendency is to accord them by treaty greater rights than they havcl 
enjoyed hitherto under International Law. 

Som etimes consuls arc also charged with the tasks assigned to diplomatic 
representatives, but this does not automatically invest them with the privileges 
of envoys if the same arc not provided for by treaties between the home 
State and the State in which they reside. 

Unlike that of an ambassador, the office of a consul docs not terminate 
on the change in headship of a State or with the death of the sovereign of either 

State. 

According to Starke, “the modem tendency of states is to amalgamate 
their diplomatic and consular services, and it is a matter of frequent occurrence 
to find representatives of States occupying, interchangeably or concurrently, 
diplomatic and consular pos s. Under the impact of this tendency, the present 
differences between diplomatic and consular privileges may gradually be 
narrowed.’* 1 The Vienna Convention on Diplomatic Relations, 1961, also laid 
down that nothing in the Convention should be construed as preventing the 
diplomatic mission from performing consular functions. The Vienna 


1. Starke : An Introduction to International Law, 7th Ed., p. 393. 
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Convention on Consular Relations, 1963, lists in Arts. 28-39 their privileges 
and immunities in detail. 

As regards the obligation of the members of a consular post to appear in 
person as witnesses in court, Art. 14 of the Vienna Convention provides that 
they may be called upon to attend as witnesses in the course of judicial or 
administrative proceedings, except in respect to matters connected with the 
exercise of their functions, with the qualification that the authority requiring 
the evidence of a consular officer should avoid interference with the 
performance of his functions. 

Termination of Consular Office. —It comes to an end on any of the 
following happenings : 

(1) Death of consul ; 

Withdrawal of the exequatur ; 

(3) Recall or dismissal of the consul. 

(4; Declaration of war between the sending and receiving States. 

lhe death of the sovereign or head of either State, as said earlier, does 
not terminate the consular oliicc. 

A case of withdrawal of consuls happened when the Government of 
India withdrew the exequatur of the Portuguese Consul-General and Consul in 
Bombay with effect from July 31, 1954 , as a countermeasure to Portugal’s 
demand earlier for the withdrawal of the Indian Consul-General at Goa and 
Consul at Marinugao on account of certain imputations cast against the 
Indian representatives in Goa. *1 he Government of India finally withdrew 
their Consulate-Gcnrcal from Goa and asked for the closure of the Portuguese 
Consulate-General in Bombay and the the honorary Consulates in Calcutta 
and \I adras from September 1, 1955, in consequence of wanton and brutal 
exercise of force against unarmed and non-violent Indian Satjagrahis who 
entered Goa on August 15, 1*155. 
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INTERNATIONAL TRANSACTIONS 
CHAPTER XXVIII 

1. TREATIES 

^Conception of Treaty.—A treaty is an agreement or contract entere 
int<Tbctwccn two or more States wIicrcLy they undertake to car tv out ' obli¬ 
gations imposed on each of them. 

- International treaties, accordin',' to Oppcnlicim, arc .igr.wn tuts, <>f a 
contractual character, l>etwcen States or organisations of States, creating 
legal rights and obligations between the parties. 1 

A treaty, according to Starke, is an agreement whereby two or more 
States establish or seek to establish a relationship between themselves governed 
hy International Law. So long as an agreement between States is attested, any 
kind of instrument or document, or any oral exchange between.States involving 
undertakings may constitute a treaty, irrespective of the form or circumstances 
ol ns conclusion.* 

In the Harvard Draft Convention on the Law of Treaties the term 
‘ treaty —called as elastic as Jm ispiudcm c hy someone—has been limited to 
mean “a formal instrument of agreement l-y which two or more States estab¬ 
lish 01 seek to establish a relation imdei International law between them¬ 
selves. *’ I Ids would imply that it dees not include “an agreement effected by 
exchange of notes,” a view dilhcult to justify. 

1 reaty means an inlei national agiccmcni i out luded between Stales in 
written lorm and governed hy international law, whether embodied in a single 
instrument or in two or more related insiiuincnts and whatever its particular 
designation. 8 

I rcaties, as said elsewhere, form an important source of Intel national 
i lr V ’ * ! lc y m *iy determine legal relations between panics on a footing 
different from the accepted customary rules of nations or they may supplement, 
modity or dcline the pre-existing International Law. 

Other documents.—Vaiious attempts have been made to classify 
treaties hut on account of the enormity of their kinds, the classification has not 
bren very successful. 

At the outset there arc various other documents which, though very 
much akin to treaties, arc, strictly shaking, not by themselves treaties. They 
aic proposals, proces-Vtrbol protocol, trumoire, exchange of notes, modus vivcruh, Final 
■‘Cl, declaration, convention, etc. etc. A proposal is a document embodying an offer 
»> one Stale to another. A note verbal is an unsigned document containing a 
summary conversations or of events and the like. A proccs-verbal is a docum- 
col, taining the otheial record or minutes of the proceedings ol a conference 
in ■ ,C - ,Cr,IIS * >,uc agreement. A protocol denotes a supplementary iiistruiiicni 
convention. It is an inlei national agreement but of a supplcmcn- 
a ^ r y ,,l ‘ llUl t - I he U rms procts-vetbal and protocol are oltcn used interchangeably, 
ini • 1,1 1 ■ 1 50,150 l * ic y denote a document containing the proceedings of an 
Iinal ll * ll | ,,la l co,, ^ crc,,cc » by die delegates, to serve as the basis for the 

is a | l,,SlriUm: " 1 lo he drawn up subsequently. A memoire (or memorandum 
rec< if| 0< - U r XCl11 col,la * ,, ing an account of the events. An exchange of notes 

s intormamly ceitain understandings rca< lied by States among tliemsclvt s 

i* ^PPenhcim : International Law, Vol. I. £th Ed. p. 877. 

• atark. ; An Introduction to International Law, 7th Ed. p. 97. 
ua ^onvrwmn on the l aw of treaties. 1969. An I (a, 
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A modus vioendi records an international agreement of a purely temporary nature 
which is in course of time replaced by a permanent arrangement. A Final Act 
is the title of the instrument that records the winding up proceedings of a 
conference summoned to conclude a convention. It is “a formal statement or 
summary of the proceedings of a congress or conference, enumerating the , 
treaties or conventions drawn up as a result of its deliberations.** A General Act 
is a treaty of a formal or informal character, the term having been used by the 
League of Nations in the case of the General Act of Arbitration for the Pacific 
Settlement of International Disputes adopted by the Assembly i n 1928. The 
term declaration may mean a treaty proper, an informal instrument appended 
to a treaty or a convention explaining the provisions of the treaty. Declaration 
may or may not be subjet to ratification. The term convention denotes an 
agreement between parties evidenced by a formal instrument of multilateral 
character. 

Kinds of Treaties.— Oppenheim classifies treaties into law making 
treaties which are concluded for the purpose of laying down general rules of 
conduct among a considerable number of States, and treaties concluded for 
any other purpose. 

Treaties classified according to subject-matter are treaties of alliance, 
treaties ol guarantee, treaties of commerce, treaties neutralising a State, 
etc. 

Vattel classifies treaties as equal and unequal and real and personal. 

Real treaties relate solely to the subject-matter of the convention indepen¬ 
dently of the persons of the contracting parties. They continue to bind the 
state irrespective of the changes in the persons of its rulers. Personal treaties 
relate to the persons of the contracting parties and expire on the death of the 
king. 

I he treaties may be distinguished as unilateral and bilateral, accordingly 
as they bind one party or both the parties. There arc also multilateral treaties 
which bind more than two States as parties. Such treaties may be either 
political or non-political. There arc also law-making treaties, e. g. t the Pact oi 
Paris, the Covenant of the League of Nations and the Charter of the United 
Nations. 

Treaties classified according to objects are political, com ercial, social 
and treaties of guarantee, neutrality, cession or extradition. 

There arc also transitory and permanent treaties. 

1 he most perfect classification is to be found in that given by McNair, 
[British Year Book of International Law (1930)], 1 which is as follows : 

(d) Treaties having the character of conveyances ; 

(b) 1 reatics having the character of contracts ; 

(c) Law-making Treaties which may sub-divide into :— 

(1) Treaties creating constitutional law, e. g , the Statutes of the 
Permanent Court of International Justice (now the Internationa) 

Court of Justice) ; 

1- Of. Jackson : “A Manual of Ii.ternation 1 Law,** p. 47. 


TREATY MAKING POWER OF V. N. 


327 


(2) Pure Law-making Treaties, e. g.> the several Labour Conventions 
negotiated by the International Labour Organisation ; 

fdl Treaties akin to Charters of Incorporaton. e. g Treaties which 
established the Universal Postal Union, 1R74. 

Power to enter into treaties.—A sovereign State, which has not 
parted with any portion of its sovereignty either by confederation or treaty of 
alliance, possesses full treaty-making power. The power of semi-soverrign States 
to enter into treaties with other States is limited and depends upon the nature 
of freedom that they enjoy. In the case of a Federation the constitution 
defines the powers of the member States to enter into treaties with other 
sovereign States. In the case of a vassal State or the protectorate, the power 
of the vassal State or protectorate to enter into treaties with foreign States 
depends upon the freedom allowed to them by the suzerain or the protecting 
State. 

It was observed by the Permanent Court of International Justice in the 
case of the S. S. Wimbledon that “the capacity of entering into international 
engagements is an attribute of State sovereignty. ** 

Treaty-making power of the Dominions. —There is now no denying 
the fact that the various dominions forming pail of the Commonwealth possess 
the capacity to enter into treaties. But such competence is hedged in by certain 
self-imposed c onditions. In the first place, no treaty is to be negotiated by any 
of the Governments of the Commonwealth without the consideration of its 
possible effects on other parts of the Commonwealth and on the Commonwealth 
as a whole. In the sccon l place, in accordance with the Resolutions of the 
Imperial Conferences of 1923, 1926 and 1940 all tlu: members of the Common¬ 
wealth have to be informed beforehand so that if any Government considers 
that its interests might be affected it may express its views or participate in the 
negotiations. The Commonwealth Prime Ministers* Conference held in 
London in October 1948 went to the length of deciding that members may 
consult with one another in formulating policies. 

Treaty-making power of U. N. —There arc a number of stipulations 
contained in the Charter of the United Nations which lead to the conclusion 
that the Organization can conclude treaties. It was clearly held by the Inter¬ 
national Court of Justice In the Reparation for Injuries Suffered in the Service of the 
l/tiled Motions {Advisory Opinion) 1 that the United Nations has a sullicieut 
international personality to permit it to present a claim for damages in respect 
ol injuries done to its servants in the course of their duties. The Court further 
observed : 

“.the Organizati *n is an international person. That is not the same 

thing as saying that it is a State, which it certainly is not, and 
that its legal personality and lights and duties arc the same as 
those of a State. Still less is the same thing as saying that it is 
“a supcr-Staic”, whatever that expression may mean...What it 
docs mean is that it is a subject of International Law and capable 
of possessing international rights and duties, and that it has 
capacity to maintain its rights by bringing international claims.” 

It must, however, be clearly understood that this treaty-making power 
ol the United Nations cannot be treated as on par with that of States. 

L'l he treaty-making power of the United Nations is furnished first by 
Article 43 of the Charter, which empowers ihc Security Council to conclude a 
treaty with the members of the United Nations to enable them to contribute 
to the maintenance of international peace and security, on its call and in 
h 1 J. Reports, 194S P. 174. 
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exercised by a State in becoming a party to a treaty and some others ascribe 

ircatlo? ' V, u° f Jf lc c . 0, ‘ l . ract * n ? parties, but the correct answer is probablv that 
ticatics arc legally binding because there exists a customaiy rule of Interna¬ 
tional Law that treaties are binding. 

In private contracts, there must 1* a free oiler and a free actentative 
besides valuable consideration. Accordingly in Municipal Law freedom of 

b.ro Cn lt!fr e ? C " (la ^llo 'hevaluil't y of every agreement, and contracts entered 
nto under duress or forced by threats „r by violence are not I hiding upon the 
antes thereto. In International Law duresshas to some extent been recognize 1 
f the conclusion of treaties. At the end of the war. the victor natTonh 
in a position to dictate terms, which arc accepted by the vanquished State 
By virtue of the unem.able posit,on of the vanquished State, any treaty signed 
by it will be tainted with some amount of coercion. Even Hall shares ih,. 
View that “in International Law force and intimidation arc permitted means 
of obtaining redress for wrongs, and it is impossible to look upon permi tted 
means as vitiating the agreement, made in consequence of their use, by which 
redress ,s provided for.” 1 o the same effect arc ,he observations of Wheaton 
......the welfare of society requires that the engage,.,cm entered into by a 

nation under such duress as is implied by the defeat of its miliiary forces the 
distress of its people, and the ot. upatim, of its territories by an enemy, should 
be held binding ; for if they were not, wars could only be terminated by the 
utter subjugation and rum of the wraUc, party. Nor docs inadequacy of 
consideration, or inequality in the Conditions of a ireaty between nations such 
.is might be sullicieiit to set aside a contract as la tween private in,lit iduals nn 
the ground ot gross inequality or enormous lesion, form a suflici, m reason 
refusing lo execute the treaty.” tason 101 
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the principles of the Charter will not be valid. “It is plain, therefore,’' 
observes Svarlien, “that the Charter of the United Nations constitutes a ‘higher 
law , limiting to a certain extent the contractual capacity of those States who 
arc members of the Organization.” 1 

It is recognized by the usage of International Law that immoral obliga¬ 
tions imposed by treaties or treaties opposed to public morality are not binding 
on the parties. 

Vienna Convention on the Law of Treaties.— A Convention on the 
1 oro 1 ™ t,CS Was ado P ted by the U. N. Conference in Vienna in May 
I J(»9, by 79 votes to I, with 19 abstentions. The Convention is a major work 
ol codification and progressive development of the law of treaties and is the 
result of the efforts of the International Law Commission covering a period of 
about 20 years. It broadly reflects existing international law and practice on 
the subject of treaties. r 


The final text ol the Convention consists of 85 articles, is divided in seven 
parts and covers the whole range of topics falling within the law of treaties. 
\r, ' i r \ V ( com f ,ncd ,n Uic Introductory Part of the Convention comprising 
u ; V thc . trrm ^rcaty’ as an international agreement concluded 

between States in written form and governed by International Law. The Con¬ 
vention does not cover treaties between States and international organizations 
Ol between two or more international organizations.* As regards capacity to 

P r,lvid ; :s that every State possesses capacity to 
conclude ticatics. Part II of the Convention deals with conclusion and entry 
into lorce of treaties (including reservations) (Arts. 6-25) ; Part III with the 
observance, application and interpretation of treaties (Arts. 26-38) : Par IV 
wuli the amendment and modification of treaties ( Nrts. 39-41) ; Part V with 

ViVor a i l,l,t ^I cn ?I nalion a,ld Ws™ of the operation of treaties (Arts. 

, i'/r V 1 a . rl . Wll,i certain miscellaneous provisions ( Nrts. 73-75) : Part VII 
vun dcposuancs, notifications, corrections and registration (Arts. 76-80) ; and 
ian \ in with final provisions, viz., signature, ratification, accession, etc. (Arts. 


The Vienna Convention on the Law of Treaties, termed by Richard U, 
Kearney and Robert E. Dalton as ‘the treaty on treaties’ “docs not approach 
perfection.' I he international legislative process remains much too primitive 
a mci chain sin to produce an approach to perfection. This convention is, how¬ 
ever, in an unspectacular and carthbouud way, a giant step for mankind 
toward a world in which the rule of law will be not a dream but a reality.”* 

Constitutional Requirements. —In the case of sovereign States the 
power ol entering into treaties rests with the heads of States or their represen¬ 
tatives. In case they violate the constitutional limitation imposed by the 
municipal laws of their respective States, the treaties arc not binding on them. 
In some Slates like the United Kingdom the making of a treaty is an executive 

act while the performance of its obligations, if they entail alteration of the 
existing domestic law, requires legislative action. 


h Svarlien : Introduction io the Law ..f Nations, pp. 270-271. 

2. I he General Assembly has by its icsolution of November 19, 1969, referred the topic 
relating to treaties between two or more international organizations to the International Law 
Commission for its study. 

3. American Journal of International La w, Vol. 64 11970) *. The Treaties on Treaties, 
by Richard D. Kearney and Robert E. Dalton, pp. 495, 561. 
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Conclusion ofTreat.es. There is no specific form for the conclusion 

w-,l re o , C , a 8 reemFnt between representatives of the States charged 
With the task of conducting negotiations and empowered to bind their respec¬ 
tive countries is sufficient to have binding effi-ct if it is the intention of the 
representatives to conclude a legally binding transaction. The enormous 
{hTeonmr r ‘ ssw \ ,nvo, \ ed "> ™ ch npwment* however necessitates 
documTiu ° f f ° rma ,e<iu,rfme,,,s and re <!ucing the agreements into a 

The consent of a Stale to be bound by a treaty may be expressed bv 
signature, exchange of mstrumcnis constituting a treaty, ratification 
acceptance, approval or accession, or by any other means if so agreed. 1 

The various steps towards the conclusion of a treaty are : 

..I. Accrediting of representatives.— Rat h of the State coiulucting 

rov'd l°" a , i ; rK ' , " A rC| ' rr ' , '"' al, .' c I'lcnilmlenliary for this purpose. He is 
dm O i ■ ‘ , a ". I " sl " m,, ' n ’ kiven by ihe Minister f.r foreign Affairs 

p„,7p s I,is aut . hnr,, y. c'MMluct such negotiations, which is known as the 
u I owes.,, According to the \ lenna Comention on the Law of Treaties 
ful! powers means a document emanating from the competent authority 
a Mate designating a person o, persons to represent the State for negotiat. 
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3- Signature. —When the final draft of a treaty is drawn .... ,k. 

session"' 0 '^ ucuv V ^ si ^" a ' u "- , The »«" a, urc is affixed at a formal closing 
• \ *caty generally comrx into force on signature bv plcniooicnii 

Ti ' . Conlr f rl,n « ^ates unless the States desire to snlycc^it* o Si ® 
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(i) if the representative or plenipotentiary has exceeded his powers; 

(ii) if any deceit as to matters of fact has been practised upon him ; 

(iii) if the performance of treaty obligations becomes impossible ; 

(i') if there has not been consensus ad idem> i. e. t there has-not been 
agreement as to the same thing. 

According to Bnerly, there is no legal bar nor even a moral duty on a 
btate to ratify a treaty signed by its own plenipotentiaries : it can only be said 
that refusal is a serious step which ought not to be taken lightly. 

As regards the form of ratification, as said above, there is no express 
iuic. It may be made expressly or tacitly. Ratification is often made with 
reservations. Such reservations require the formal consent of the other 
States who arc parties to the treaty before the treaty can be said to have 
binding effect. 7 

Ratification subject to reservations in bilateral treaty.—As said 
above, ratification is an act of adopting an international treaty by the parties 
thereto. In other words, ratification implies the confirmation of the treaty 
entered into by the representatives of the different States. Ratification, subject . 
to reservations, however, alters the character of the treaty. According to the- / 
\ ienna Convention on the Law of Treaties, 1969, reservation means a unilateral 
statement, however phrased or named, made by a State, when signing, ratify¬ 
ing, accepting, approvi g or acceding to a treaty, whereby it purports to 
exclude or to modify the legal effect of certain provisions of the treaty in 
their application to that State. As Oppcnhciin observes : “A reservation is 
upon analysis the refusal of an offer and the making of a fresh offer. There¬ 
fore in principle it seems necessary that the other party should assent to the 
reservation either expressly or by implication arising from acquiescence, and 
the preponderance of practice accords with this view.’* 


Prior to 1950, the practice of States about reservation leaned in favour 
of the 'unanimity rule’ which required the acceptance, express or tacit, of all 
States having a legitimate interest in a multilateral Convention ; and a State 
with a reservation clause could not be a party to die Convention unless accept¬ 
ed by others. In its Advisory Opinion on the Reservations to the Genocide Convention 
Case' however, the majority of the Judges constituting the International Court 
of Justice set aside the orthodox view and gave its opinion that a State which 
has made and maintained a reservation which has been objected to by one or 
more of the parties to the Convention but not by others can be regarded as 
being a party to the Convention if the reservation is compatible with the 
object and purpose of the Convention ; otherwise ihat State cannot be regard¬ 
ed as being a party to the Convention. They found that the unanimity 
principle had not been transferred into a rule of law. ? 

The International Law Commission formulated the reservation clause by 
stating that a State may, when signing, ratifying, accepting, approving or 
acceding to a treaty, formulate a reservation unless : (a) the reservation is 
prohibited by the treaty ; (b) the treaty provides that only specified reserva¬ 
tions, which do not include the reservation in question, may be made ; or (c) 
in cases where the treaty contains no provisions regarding reservations, the 


1. (1951)1. a J. Reports, 15. 
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reservation is incompatible with the object ami purpose of the treaty. The 
clause was adopted by the Vienna G invention on the Law of Treaties (Art. 19)- 
except that an U. S. S. R. amendment based on the traditional Soviet doctrine’ 
that “the formulation of a reservation is an art of State sovereignty and does 
not require acceptance by other States’*, was also accepted. The amendment 
incorporated into the Convention provides that “an objection by another con¬ 
tracting State to a reservation does not preclude the entry into force of the 
treaty as between the objecting and reserving States unless a contrary intention 
'S defi'.acly expressed b y the objecting Stale;" [An: 20 (4 (b)l. Paragraph 5 
o! Art. 20 lurther provides that unless the treaty otherwise provides, a reservation 
is considered to have been accepted by a State if it shall have raised no 
objection to the reservation by the end of a period of twelve months after it 
was notified of the .cservation or by the date on which it expressed its consent 
to be bound by the treaty, whichever is later. 

Multilateral conventions —In the case of multilateral conventions of 
a lawmaking character, which lay down certain general principles of conduct 
the rights ol the parties arc not very meticulously defined. Therefore the same 
general principles which relate to bilateral treaties aie not quite applicable 
io the multilateral conventions. It was observed by the International Court 
ol Justice in its Advisory Opinion On the Reserrations to the Convention on the 
I repetition and Punishment of the Crime oj(.tnocide (I. C. J. Reports, 1951, p, 29) that 
a -Mate making a reservation which is being objected to by one or more of the 
parties to the Convention but not by others, nevertheless remains a party to 
the Consent ion it the reservation is compatible with the object and purpose 
oi the Convention ; that if a party to the treaty o| jeets to a reservation which 
it considers to be incompatible with the object and purpose of the treaty, 
it can consider the reserving .Stale not to be a party to the treaty ; and 
that m the case of a party which accepts the reservation as being compatible 
with the object and purpose oi the Heat), it can consider the reserving State to 
be a party to the treaty. 

5. Accession and Adhesion —A third State can become a parly to an 
already existing treaty by means of accession. This may be brought about by 
formal entrance of the third State with the consent of the original contractin ' 
parties or, as Opponhcim observes, by becoming “a party to a treaty between 
other States lor the purpose oi guaranteeing its due performance*’ whereby the 
acceding State also becomes a party to the treaty. 


Adhesion denotes the entrance 
with regard to certain stipulations or 

treaty. 


«*1 a third State into an existing treaty 
ccitam principles only embodied in the 


Oppcnhcim is of the view that 
adhesion is one made in theory, 
correspond. 


the distinction between accession and 
to which practice docs not frequently 


.ion fatilica- 

tered at th^leadmwTirr A, J c ‘ l ^. c lreal y haa been so ratified, it has to be regis- 
Convcnam ol dJ° f ,, 1 ,lc / na,, ‘ mal organization. Article 18 of the 

guc provided that every treaty or international engage- 
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of >He ta*. „d published 
binding on any State until i t was so registered 1 *Tr cn g a Semem was 
a «y dls Pute the treaty could not 1 e relied ,1 t ! $ meanl lha . 1 1,1 CaSC of 

fr-csss? ——* s^^<ssins& fi 

0 niember'o'f'tlie'u^hec^Naito^fafier\he'’ rCemei V T" 1 in, ° by any 

force shall as son,, as oo«;ni. i ‘ h pr , cscm Charter comes into 
published by it P ' lc S ,s,cred "’ith the Secretariat and 

international agreement which has 

U) of this Article may invoke^thTt i,!-^ |,r, ’ vlsl0 " s of paragraph 
organ of the United Xations.” V ° r a " rcemcnt before any 

the bar of’ to bring before 

s; hai 

is its actual incor^atioTnJr^hc ,nt0 ^ te , ! f w — T,lc final stage of the treaty 
where such incorporation is necesrarv , / ,C,,)a l l Iaws of thc contracting States 
In I d neees.ary in order to assume a binding character. 

he deemed iinahd^n^uTn'r fiS? 0 ? n ,ICC . with international Law treaties may 

•iu\ oi the following grounds : 

obligations are void °al> * initio. ' ^ ' rcaty ,s l,lc ^ al - 1 rca,i cs stipulating immoral 

•« ,m " cc " i>ractise ' 1 «»*• 
hy termrijhlg'thc'ncgmmor* bC "' co " clu,lc<1 b y intimidation or coercion or 


1 rcaty(. 4) VVhcre "tore is an error produced hy fraud in the conclusion of the 
is impossible"' ,HC " Ca ‘ y Pr ° vidcs f " r ni’i'g'tlionj the’ performance of which 

tlio tri-aw" is a " fro,n s,a,us "f the contracting parties to 

y. • mandatory territory, lor example, has no treaty making power. 

national Lawnr . trc ? ic * ar ® cnn ^nd.d in violation of thc principles of Inter- 
ational Law or in derogation of the principles of the Charter. 

to such-rmiiSirf . Co,, ': e ' ,,ion on lhc Law of Treaties referred in particular 
assumed 8 bv d,l r "'i a idUy c Serror,na ,rcaly r,lat ''>S to a fact or situation 
sion and compla.n.ng State to exist at the time of the treaty's conclu- 

f,aud t H 4 m "? a " e . 5scn, ' al ba$ls of its co,.sent to he hound (Art. 48). 
oTa rele^m^- r P n0f A rep ? Sen,a,ivc of a State (Art. 50 ), coercion 
or force P f Ar? 591 »oH a a | Slate ( n“' 5| J.' coerfion of a State by the threat or use 
tory norm f 2 d ,' - bove al ’ conflict with an existing or emerging peremp- 

" aU,,nCal laW 53 aud*64 commU 
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Effect of Treaties on Third Parties.—Ii was observed by the Permanent 
Court of International Justice in the Case concerning certain German Interests in 
Iolish Upper Silesia 1 that “a treaty only creates law as between the .States 
which arc parties to it : in case of doubt, no rights can be deduced from it in 
favour of third States.” But the Court observed in the Case of the Free Zones of 
Upper Savoy and the District of Gex* that “it must be ascertained whether the 
Slates which have stipulated in favour <.t a third State meant to create for 
that State a., actual right which the latter has accepted as such.” Kelsen < ites 
the following instances of treaties which confer rights on third parties : 

(I) T, • atics by which State serv iludcs are established by creating rights 
b»r the successor to the dominant Stale though not a contractin'.' party to the 
treaty. 


(2 Treaties establishing the protection of minorities and openin' 1 to 
Stales that arc not contracting panics to the treaty the possibility of invokin'.* 
a lourt against violations of the treaty stipulations, such as the treaties 
concluded by the Principal Allied and Associated Powers with Poland, si-tied 
on June 28, PJ 1*», and with Czechoslovakia, signed on September 10, 1019? 

(3j 1 italics concluded between two States concerning a canal or a strait 
.stipulating that the canal or the strait shall be open to vessels of all nations 
as lo! instance, die Ilay-Pauncefotc Treaty between (heat Britain and the 
United States oj 1001. 


fl) rhe Peace Treaty of Versailles contains in Article 10‘J provisions ii 
m . A / 18C,C 1 ft provisions in favoui of Russia ; and ii 
.\rucit j jo, pi *viMons in favour of Switzerland, although all the three State 


were not coutiacting parties to the treaty. 


n 

in 

s 


(j) 1 he I eaee 1 reaty with Italy signed on Icbiuary 1U.PJ17) contains 
( “‘ ;,; , lClC l ,r< ; v,s,0, ‘ s •!' **voui of‘ any of the United Nations which broke 
«• dip omatic relations with Italy and which took action in cooperation with 
treaty.* AsS ' UiUcd •’•>" r crs.” without being contracting parties to the 

V Su ?* Se *‘ vanda -—It a doctrine borrowed from th Roman Law 

.\>Tias been adopted as a principle governing treaties in International Law. 
iermv • d . 1,Cl, ~ , i c » the parties to a treaty arc bound to observe its 

,r j f ,od Uldl * ri, c observance of understandings, agreements and 
t caties between nations, «.| served Cordell Hull, constitutes the foundation of 



impel iHeel and law itself would disappear. 


Il.enr, v^; ICr 'T‘ C,,l Cou, , l . of ,nlcnialio,lal Justice has consistently held that 

, • 7 ,UU,,IC,pal ,aw canno1 prevail over those of treatv. Piial Court 

“\ Wr!\ ! C m SC Cu, ‘ ccn,i,,t ’ r l,lc Freni meat of Polish Nationals in Danzig: 
A olatc cannot adduce f • * 


view to evadin 
treaties 


.as against another State its own 


evading obhgationmeuml.nt upon it under Internationa 
ics in torce. Again it was observed in the Free Zone case : “It 

1. P. C.I.J. Series A. No. 7. 

2 - P. C. I. J. Scries \/B No. 46, I/O. 

i. Hans KeLen : Principles of Iiwruaiional Law, pp. J49-J50. 


constitution with a 
il Law or 
is certain 
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t t K r S£3^" r ^Si ,erOWn ! egisIati0n to ,i,ni, lhe scope of interna- 

ssrii a ,ssi, ius sfs- 

of municipal law" "* 

savs • I ‘The S n.r , t , h«" n ‘ hC obscrva ‘ io " s of Lauterpacht are pertinent. He 
STfcmi‘Ml mustbeke P‘ is certainly one of the bases of 

time the notion tl,»t ‘ ' C mcmber ? °, f a,, y community. But at the same 
elSct n or ,in Vlv v " C ^ SCS the law will refuse to continue to give 

to originally valid contracts is common to all systems of jurisprudence.'" 

r; ,11 Arti , rlc ,. 26 °, f th , e v ‘cnna Convention on the Law of Treaties, 1969, speci- 
< v embodies the doctrine of pacta sunt servanda when it lays down that every 
ica y in torce is binding upon the parties to it and must be performed by 
them in good faith. 1 1 

i V? en . dme “ t or Modification of Treaties.—TJie subject of amendment 
o« modification oi treaties may \>c studied under the two heads, vu. t I ilatcral 
and multilateral treaties. 

i>ri,»r;n| latei i al - r f ealic *^ As regards bilateral treaties, the traditional 
Tre uil*- ?aScl n:,C<1 -j I' 1 ’ 39 of thc v *cmia Convention on the Law of 
the ,v -p.’ pro X ,ds ? 1 ial a trcat y «nay be amended by agreement between 
e parue,. Hie rules laid down in Part II of the Convention apply to such 

; , Un,CSS l,lc lrcal y ilsc,r ,a y^ down the procedure for amendment 

M “-vision ol ihe treaty. 

AddHeultyari^whero the principles relating to revision of treaties 

t w Vipn r^ 0r lh,,d b,alcs * Thisis specifically provided in Art. 36 of 

the Vienna Convention on the Law of Treaties : 

'} 1ai * sc ? ‘, or il 1 fil'd -State from a provision of a treaty il the 

i, . ° 1 ,c lrca, y ‘“A 0111 the provision to accord that right cither to thc third 

S «oiC °. a l ,OUP of / Statcs lo whic fi it belongs, or to all States, and‘the third 

indiratpT 1 , thcrc . t0 * Ils asscnl sha11 fie presumed so long as the contrary is not 
indicated, unless the treaty otherwise provides.” 

So., . h"?'? ‘ USl V n,a 7 law "o benefit accrues to a fourth State which is a 
State. dKlW# ,CndU ind *icctly out of the right created in favour of a third 

Multilateral Treaties.— Article 40 of the Vienna Convention on the law 
l l teatics provides thc rule with regard to amendment of multilateral treaties 


as under : 


...1°; J: 1 1 » ,CSS rhe treaty otherwise provides, the amendment of multi* 

lateial ticaties shall l,c governed by the following paragraphs. 

miKt ?• Any proposal to amend a multilateral treaty as between all the parties 

1 ^ ; ,K, t° ! h ? d l ° a l - thc contracting Slates, each one of which shall have 
the light to lake part in : 

(a) the decision as lo thc action to be taken in regard to such I>r°* 

posal ; & 

(b) the negotiation and conclusion of anv agiccment for-the amend¬ 

ment of the treaty. 

1. H. Lauterpacht . The Function of Law in ihe Imcrnational Community, p 
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«»bSa -S 2 r ,hc -*** - - «*• 

“• <t£SBttn=Z ;z?J£2L£?4!A'r “ 

forr. 5 r,^ ny S,al u whicllbccumesa P“ rl y 10 lhc ucal >’ after the entry into 

™ * - different 

^a) be considered as a party to lhc irealy as amended ; ami 

(l>) he considered as a party io the unamended treaty in relation t<> , n v 
party to the treaty not bound by the amending agreement.” Y 

As regards agreements to modify multilateral treaties between certain 
tl.e parties only. Art. 41 of the Convention pr ,v»des : 01,1 ,am ol 

H ‘ |. Two or ...ore of the parties to a mult ilatcial treaty may con- 
agi.emcni to modily lire treaty as between themselves alone if: 

a; the possibility ol sucb a modification is provided for |,v the 
treaty ; or y 

(1>; the modification iin|uestio„ is not prohibited by the treaty; and 

docs not affect the enj ymeni by the other panics of their ri-his 
under the treaty «.r the performance of the obligations • ° 

1 “ 1 

provides.” " cement ami ol the modification to the treaty for which it 

I"CiP“ -PP'ito all the Par ies to a Treaty.-The 

'-'«>reu,y > wi ltlhtr , ;;i", a ^i sul ^ cc ' iu 1,11 «p«» . 

"‘•‘y dicnsclvcs pro^t ir ' 4 '' >? certain cases the treaties 

Consent • g,u \ rl ' \Z „} U l1 rcv,s,on otherwise than by unanimous 

■-»** '•> .Sc'C, Ul ‘"^ >™ons pei'iuits S 


y /ff r mination 

‘"^V'VS S"'u.Kls : 


,rea,ie »—''caties .nay terminate ,m any of the 
ta) ‘clude'r 7 ” f P^f-r which a treaty was e..„- 

(i ° 'l h s hn^sin' 3 !" " f ,rea, y - fu lli I led : In case of trea- 

the Et'XS ,h< * — - <>'• 
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By mutual consent of the parties to the treaty. The parties to a 
treaty are its masters and, therefore. International Law does not 
lay any difficulties in their way if, by mutual consent, they wish 
to terminate the treaty, or the treaty grants a unilateral right 
of denunciation to any or all of the parties thereto. 

;d) Non-performance of certain essential conditions : If the treaty 
grants a unilateral right of denunciation to one or all of the 
consenting States in ease of failure of certain essential condi¬ 
tions, the treaty comes to an end on the happening of such a 
contingency. 

(c) When the obligations of the treaty become incompatible with 
the Charter of the United Nations : Article 103 specifically 
provides that in the event of a conllict between the obligations 
of the members of the United Nations and their obligations 
under any other agreement, their obligations under the Charter 
shall prevail. 

(0 When a war breaks out between the contracting parties : The 
modern view, however, is that the outbreak of war docs not 
necessarily bring a treaty to an end. It was observed by Cardozo, 
J. in Techt v. Hughes' that provisions compatible with a state 
of hostilities, unless expressly terminated, will be enforced, 
and those incompatible rejected. 

(g) When one of the contracting parties is extinguished by annexa¬ 

tion or merger : The treaty between U. S. A. and Tripoli 
ceased to exist when the latter was annexed by Italy in 1912. 

(h) Force Majenre and Impossibility of Performance : In the Russian 
Indemnity Case 1 (1912) between Russia and Turkey, the Permanent 
Court of Arbitration held that the exception of vis major could 
be pleaded in international as well as in private law. Interna¬ 
tional law must adapt itself to political necessities. While 
agreeing with the contention of Turkey that the obligation of a 
State to carry out treaties must give way if the very existence 
of the State should be in danger and the observance of the 
international duty is self-destructive on the part of the State 
concerned, Russia argued that Turkey had from 1 881 to 1902 
been faced with financial difficulties of the utmost seriousness 
and yet during that period Turkey was able to obtain loans ai 
favourable rates to redeem other loans and to pay off a large 
part of its public debt. The Court agreed with this contention 
of Russia and held that the existence of the State of Turkey was 
not imperilled by the enforcement of the payment of a small 
sum of about six million francs due to the Russian claimants or 
seriously compromised it s internal or external situation. The 
exception of force majeure raised by Turkey was accordingly 
negatived. 

The rule with regard to supervening impossibility of performance is 
enshrined in Art. f>l of the Vienna Convention on the Law of Treaties, which 
reads as under: 

1. (1920) 229 N. Y. 222. 

2. Permanent Co’irt of Arbitration (1912) No. XI. 
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61 ‘‘1. A party may invoke the impossibility of performing a treaty as 

frnm’t'k 1 fOT "“"“V" 8 ° r Wllhdraw,ng from '* if 'he impossibility results 
from the permanent d.sappcarance or destruction of at. object indispensable for 
the execution of the treaty. If the impossibility is temporary it mav be 
invoked only as a ground for suspending the operation of the treaty. 

2 Impossibility of performance may not be invoked by a parts as a 
ground for terminating, withdrawing from or suspending the operation of a 
treaty if the impossibility is the .esult of a breach by that party either of an 
obhga ton under the treaty or of any other international obligation owed t 
any other party to the treaty.** s e<1 to 

(i) The doctrine of rebus sic stantibus : The doctrine connotes that when 
the existence or the development of a State stands in unavoidable 
conflict with its treaty obligations, the latter must give way for 
self-preservation and development in accordance with the growth 
and the vital requirements of the nation. Professor Hall agreeing 
with th<* doctrine observes: s 

“A treaty therefore, becomes voidable so soon as i, is dangerous to 
1. ife or incompatible with the independence of a State, provid- 
cd that Its injurious effects arc not intended by .he two contract- 
,n K panics at the time ol ns conclusion.*’ 

!n this connection Lawrence also observes that ••International Law ecr- 

ff r< r esf srasras « 

ST'iSr: iSnlmi^wcr'sr WhOSC U iMi « 3gai '»‘ 

have “ 7 "diti'm that the contracting party should 

shoeld, due to chan^ of'ri r ^ r ° m 1 ! C ol,l, Katmns imposed by the treaty 

- international* jxrtnn 'te'threabencd! 10 "’*“ " f "‘ e 

l’aris of l‘ 56 which t rela!ed^ ia ",l de,,uncil,, .!" n ," f 'hat pan of ,!„■ Treaty of 
restrirtion imi o ed u.Jm k, ,!.;. " eu,rallza, 7*» ! >f » la ck Sea and to the 
sea, the |».w c s c T , ' ? f keepm « a “" c<l vessels in that 

the clause 7,4, bw W" "\ c ycar la7u right to invoke 

- "hserved th^i^d ** 

redated"to'uie aS c(b;et^if <>, dt||"* l p^^i^^ ll *^nd*^*'rench w"",' < I92S >' w >>ich 
■November 8 , 1921 , conferring French naflonan.v » V°l!?. ll,y Uccn ' cs " f 
service upon persons born in Morocco and Tun r h * b,l,,y l " 
wltom was there, i, was contcndcd ^fore the Pcr P3re , n,S 31 lcasl <*» c «f 
Justice on behalf of l r * n , c , )lal treacsronH,""^ 1 C “ Mrt °f International 
Morocco (ll!5 6| and Tunis (11175) fo^aiT indrfiidf* d .'"T 3 ' l!,i,ai " «*!• 

perpetuity, became inapplicable \>y virtue „i ,he p V"" d > lha > >s ''.say, in 

Clausula r,bus sic stant.bus owing to a „ewsU„atin. pr,nc,plc . known as the 
decrees winch made all arsons | K ,n. with o h "- S ar,scn 3,1(1 ,hat >'te 
aiul of Morocco respectively, were solely a ,„atte, ( T, \' ty < )ti/ens of Tunis 

Th “ l "'"" “ A.\=r,j ir “ r:.s‘s y 


I- Permanent t „f In.erna.ion.IJu,tic. (1923) Serie, B. 4. 




340 


TREATIES 


within the domestic jurisdiction of France and as such the doctrine of rebus 
sic stantibus was not applicable to this case. 

Wi.h regard to revision of treaties, Article 19 of the Covenant of the 
League ol Nations (1920) provided as follows : 

“The Assembly may from time to time advise the reconsideration by 
Members of the League of treaties which have become inapplica¬ 
ble and the consideration of international conditions whose con¬ 
tinuance might endanger the peace of the world.” 

1 hat article, no doubt, permitted change in or the abrogations of a 
treaty which became inapplicable owing to a new situation having arisen, but 
the treaty could only be revised when a unanimous decision composed of 
representatives of 50 States was arrived at. Article l‘J of the Covenant, 
therefore, confirmed the validity of the clause rebus sic stantibus but at the 
same time it rejected any claim to apply it unilaterally. That article only 
provided an opportunity of ventilating the view points of those who wanted 
a revision of the treaty. Lawrence says that it was of use as a means of 
testing opinion. The attempt to make changes in the treaty by a process of 
negotiation, inquiry and persuasion, was bound to fail as it completely fell 
short of the needs of a national organization, which could carry out the 
wishes of majority favouring the revision in the interests of peace, security 
and happiness of mankind. 

During the last century opinion has been gaining ground that the 
docirmc rebus sic stantibus ought not to give a Stale The right immediately to 
revoke the treaty obligations upon the happening of a vital change of circum¬ 
stances, but should entitle it to be released from them only with the consent 
of the other party or parties to the treaty. That was the 'procedure adopted 
by urkey m 1936 when she sought to terminate the Treaty of Lausanne, 

* concerning the Straits of the Dardanelles and Bosphorus, ill vieof 
fundamental changes in the political and military situation in Europe. A 
conference was called at the request of Turkey of the interested powers at 
Montreux in 1936, which terminated the earlier trealv by adopting a 
new one. 

The Charter of the United Nations docs not contain a provision analo¬ 
gous to Article 19 of the Covenant relating to the revision of treaties. The 
relevant provision in the Charter is Article 103 which reads thus : 

“In the event of a conflict between the obligations of the Members of 
the United Nations under the present Cbarter and their obligations 
under any other international agreement, their obligations unde 
the present Charter shall pre\ail.” 

In this connection the provision of Article 14 of the < hartcr may 
also be noted, which provides that the General Assembly may recommend 
measures for the peaceful adjustment of any situation, regardless of origin, 
winch it deems likely to impair the general welfare or friendly relations 
amoug nations. Considerations of the general welfare may necessitate a 
revision of treaty. In the same way if treaties give rise to situations'which 
the Assembly deems likely to impair the general'welfare or friendly relations 
among nations, it can make recommendations in respect of these situations, 
^uch recommendations may also be made bv the General Assembly under 
rticlo 10 wherein it has the power to discuss any questions or any matters 
within the scope of the present Charter, and any situation which is likely to 
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impair the general welfare or friendly relations among nations falls within 
the scope of the Charter. 

It will appear from the above that .both Article 19 of the Covenant of 
the League of Nations and the Charter of the United Nations did not improve 
¥ matters in this regard. r 

The Harvard Research in International I.aw emphasized the doctrine of 
rebus sic stantibus in Article 28 of the Draft Convention on the Law of Treaties 
as under : 

(a A treaty entered into with reference to the existence of a state of 
racts the continued existence of which was envisaged by the parties as a 
determining lactor moving them to undertake the obligations stipulated, 
may lie declared by a competent international tribunal or authority to have 
ceased when the stale of facts has been essentially changed. 

(») Pending agreement by parties upon anti decision by a competent 
international tribunal or author,ty, the party which seeks such a declaration 
may provisionally suspend performance of its obligations under the treaty. 

c) A provisional suspension of performance by the party seeking such a 
declaration w. 1 no, be justtltcd definitively until a decision to this effect I,as 
been rendered by a competent international tribunal or authority. 

To the same effect arc the observations of Bricrly : ••.,h c doctrine of 

rebus sic stantibus is clearly a reasonable doctrine which it is red,,' ha i ter 
I,a,tuna law should recognize, lin, as so defined it is a doctrine of limbed 

iorwldri ! as litll f C 10 <l " wilh ,he P-Wcm of obsolete or oppressive tr,a es 
1 »« v\ hicli 11 li loo often supposed to be the solution. 9 ' 1 C ’ 

Article 56 (1) of the Mcmn Gmvcntion on ihc Law of Treaties deals 

lhat'‘‘i^Trcaiv "whie| 1 " 1 ' "° «»"* «™ina,i„„ and prov de 

mat a ucaty which contains no provision regarding its ipnni.mL i 

which does not provide for denunciation o, withdrawalU no.s XrT, 

denunciation ttr withdrawal unless : a) it is estai.Iishe.l that the panics intend" 

t admit the possibility of denunciation ; or (b) a right of^dennnr'ar ^ 
or withdrawn .nay be implied by the nalu’re of,he TaiV Ar ele Vfi 
further provides that a party shall not give less than 12 months' ' 5 r ( 2) 

intention ,o denounce or withdraw fr ,m a treaty under paragraph 1. ^ 

provides'- 0 ^ 62 " f ‘ hC Vic " na l5n,,vcmion 0,1 ,he Law of Treaties, 1969, 

inV or withdraw '.^** a gr ° U " d f " r 

(a) '^c^on^m'of *"** ci . rc,,n,s ! ancrs constituted an essential basis of 
the Consent or the parties to he bound by the treaty ; anti 

(l,) oblhjlrtom o h n i S ra, ‘ ical| y «<> 'ransform the extent of 

ligations still to L c performed under the treaty. 

<2) A ar!!undfr.! Cha, ‘^ ° f Clre “’'ccs may no, he invoked as a 
ground for terminating or withdrawing from a treaty : 


w 
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(a) if the treaty establishes a boundary ; or 

(b) if the fundamental change is the result of a breach by the party 

‘• n .y° kl "? “ 'V'fr of a " obligation under the treaty or of any other 
international obligation owed to any other party to the treaty. 

chanie ) „f I L U ' lder . the fore S oin S paragraphs, a party may invoke a fundamental 
Z it T “ nC *S for t^in^ii'S or withdrawing from a 

Of fhc treaty Y 6 Cha, ' SC 38 a S round & suspending the opAn 


A kc 

91 fSliy 


deals snerifi^U h V™? C ? nve " t J ,on 0,1 the La "' of Treaties (1969) (Silly 
one ation of iri/.v'r : ,hc l nvalidit y- ‘ermin.iion and suspension of the 
: r h a a r S - * .K nS 1 - a . Varic, y of safeguards to protect the stability 
the m, ia , “T, C i,’ 0S > h cvaluhw and continuance in force of a treaty is 
undcrX ronH-.- ofth,n S? which may be set aside only on the grounds and 
out the nten i, ‘‘°"AfT‘ ded ?*. in lhc P r “C'» ar 'icles. Article 42 carries 
force of ,cX’Vr fe Co,n,, ’ ,ss,,,, 1 ' >» subject all changes of the continuing 
a trcaw .f X '^ 0 " 5 *° ,hc l ules of tl,c Convention. The termination of 
Xi: ‘ d j : " u " c '»"°" » r suspension, or the withdrawal of a party may 

'provisions ' ' 42 ' T! 0n,y as a r «ul. of the application of the 

which make! Hear • W V ’ % “, f ‘ U Co , nvcn t‘ 0 »- Article 43 is a cautionary rule 
lUY similar nl r ar , 1 al A S al< i l . hat S ‘‘^S a ircaiy obligation docs not escape 
dent ?y ' n h e treat yd'' ‘° '' " “ sul, j ccl u " dci ''.tOTnational Law indepen- 

cotinimf C wh?,* ° f n! , ‘ Co * e "- -Las " y,a,rca, y ma y l,c declared void if it 
a™ \rtid r h Vt nnrT ry norm (called jut cogem) of general international 
down tlili » ire 3 . • • Convention on the Law of Treaties, 1969 lays 

nc emolorv nor y r‘ V °‘ Q '!’■ a ' thc ,,mc ° f i,s conclusion, it conflicts with a 
SXdX ° f , gC " Cral ""cmational law, which is a norm accepted and 
from whieh ^ ^ ,n,er !“ ,lonal community of States as a whole as a norm 
subseaneni nor der °S a '""' [ 5 permitted and which can be modified only by » 

„ K "° r, . n "f S'ucra international law having thc same character. On 

the oiriiei win '° ° f invali<lit y of thc treaty by any other party, 

concmat in a . X;- 10 negotiation,'enquiry, median, 

wrsll™™ lon -Judicial seulcmem, resort to regional agencies or 

of the 8 U Chart« er pCaC ' rul mcal,s of ,hcir choice as-enshrined in Art. 33 

the I IL 1 !‘r t'X is d f clarc<l voi <l under Art. 53 of the Vienna Convention on 
conseum-n, / r a ,C5 ' h . C , par " es are ccquired to eliminate as far as possible the 
wlih l !! ! , y don r ,n pursuance of any provision which conflicts 
relation® ini l n ® r y n . orm of general international law and bring their mutual 
1 w Wh ° c ; ,nforn J ll y Wl1 * 1 the peremptory norm <>f general international 
C ‘ a treal Y becomes void and terminates on the emergence of a new 
\ i,n n ° rni ° « cn f ral international law as provided in Art. 64 of the 

nuZ^°7 Cn u° n ° n the , Law Treaties, it (a) releases the parties from any 
nhuZlt n fUI , he 1 - t0 K erform «hc treaty and (b) docs not affect any right, 
f > or legal situation of thc parties created through the execution of 
al) ! ( prior lo ,ts termination (A.t. 70) ; provided that those rights, obliga- 
main.T Ua - ,ons In ?y thereafter be maintained only to the extent that their 

I • nancc . ,s not 111 ,,se lf >n conflict with thc new peremptory norm of gen* 
C1 «\l international law. 1 v 

Robert E. l£i,{„! <*: d°!'p 6 V»6 9:0) ' Tb * Tre *' y ,>n Trca,i « by RWi«rd D. Kearn.y and 
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There lias been divergence of opinion among publicists about the content 
and existence of jm cogens. Professor Schwarzcnberger was of the view that 
“international law on the level of unorganized international socictv does not 
know of any jus cogens ”, while in sharp contrast Professor Verdross shared the 
view that “all rules of general international law created for a humanitarian 
purpose” and certain principles embodied in Art. 2 of the Charter had the 
char^ter of jus cogens. 

il 64 ° f l,ie Co,lvc,,lion » which is a corollary of Art. 53, provides 

a ,,cw Pocnpiory norm of general international law emerges, auv 
Th ® l ^ cal y winch is in contiict with that norm bccoinesvoid and terminates. 

n. tw .v ,ll " all0n .!! 1 l !‘ C l / ca Jy l " ,I|C aforcsa id circumstances releases the 
y • T ‘^^pbligauon further to perlorm the treaty ; but does not affect 
' obligation «> r leual situation of the parties created through the 

ohl^a, 1 ; 011 • lre ? ly prior lM ils termination ; provided that those rights, 

thrir ,<nS ° r sllua ! ,ons t' 1 *): thereafter be maintained only to the extent that 
urn "‘a/ntcnancc ls , 1,01 itscll in conflict with the new peremptory norm of 
general international law. 1 7 

internrv* J |a!'*^ ar<,S | lliC »- dc ci 5 *°n^ concerning sclilcmcnt of disputes on the 
? a '! 1 a ‘ >p,ltil i lon o| 1,10 articles contained in Part V of the Vienna 

^ ' h ' : .V U V' r Arlick 66 Convention and the 

the in, tanr f r rcic "" cc . »>c International Court of jus,ice, at 

or aui)lirJii C " r °? 1 IC lN4, t,Cs .» V* a " y d,spulc concerning t | lc interpretation 
agree to^uhmi? f ,i C ° gen * a, VV lcs '. u,,lcss by f com,,Km consent the parties 

relation , ,,,spulc arbllral,on i and hr compulsory conciliation in 

other ardrh!t P •!ri> CO,,C ^ 1 '^ ^ in ^ rp 'ctation or application of any of the 
concern in lari , V . ol l,lc Convention. The reference of disputes 

mem ftT rr ' C I . n l lcr, ? ali ? nal ^ mrl of is a achieve- 

Vienna fy ‘ ?. lhc <lo ? tincs of J m co i ens and rebus sic stantibus the 

orderly * fra "^ w - k baling with chi 


change in an 


| doC t! ‘" c ul j“‘ cogfm was invoked by the German national judee 
o theU urt * u P ,n, °" 1,1 ,Uc WMltdon' when, with rcfe.cnec 

Vor«i^, Ur n "! of «■« Treaty of 




\» .r, . .mat in cuiuanee wil l Art. 3UU of the Timiv «.l’ 

,i,c K r\ canai r w i? f f- «d«s 

that h 'V ° f " ar ° f a11 ' ,a “" l,s al 1*“^ with Uermam, ite stated 

comi !• ,C 11C , "."-"VT ul ,hc 1 vlUur '" us I’nwers to bind Germany to 

. 1 lienees against thud States as by permuting the passage of thr shin 
' yiny contral and Germany would be violating the duties of a neutral 

intention of the oatti. s n,.. ,,i.; , ,, - > endeavouring to ascertain the 

W give effect*to Kent^ .'dlhc a !« ,* "">« '* 

purpose of the interpretation of an international t^w ^‘ H* primary 
meaning bv reference i«. ih«- . , , 1 . lrcal y ls lu ascertain it* 

^. 

V !.'■ 1 • , -J- Scne> A - N °- * {.i'Ji.) 

c. i ennanent Court ol Arbitration, XV, ly. 
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on Uu lh t 'exr CX nf a !| l !' e, ,’ ry ° f i,,tcr P rc,alio » <> f fcaties places particular emphasis 
intemiomoffhe'pUet " “ the »“*««« expression Sf the 

li„,,. *%**** <u th * ‘ecological theory a treaty is to be interpreted in the 

b n h U „^ Je , CtS a " d ™ S theory is, in effect, a combination of 

both Uie subjective and the textual theories. 

C ? n [ crencc on thc L aw of Treaties fl969) accepted the 
of draff ? a i Ch l ° thc int f r P retation of treaties when it adopted the final set 
Ira'rlhl fA prepared by thc International Law Commission, and 
fohhlnaJ, A A ^ u Provides that a treaty shall be interpreted in good 
trealv^n fh rdanCC Wlth ordin ? r y meaning to be given to the terms of the 
is then ail/n * f° n i CXt . and 1,1 the Lght ol its object and purpose. An indication 
comnris?i« ««^ f * S mcanl the context which is narrowly defined as 
related addll,on to the text, including its preamble and annexes”, 

all rh- f eCm ? nlS ,nadc by *11 the parties and instruments made by less than 
or ihc° SZT S mt aC< ^ P ? cd by a11 as related to thc treaty. The subsidiary rules 
together witlwh Cxlr,n8,c 10 lhc tcxl which may also be taken into account, 
thr n », . v 1 thc 1 ? ,ntcx t > arc confined to (a) any subsequent agreement between 
|)r.)Ndfh n?.?M a a < ing . l lC ,,,tcr P rcU tion of the treaty or the application of its 
L, a i K y subsc< iuent practice in thc application of thc treaty which 

anv lrlr /, , a « rc : c . mcm of Parties regarding its interpretation ; and (c) 
panics [Art ‘ 3^, cS (^i ,llcr,iaUonal law applicable in thc relations between the 

to i..M ,l r Clc 3 ? P cr,nits supplementary means of interpretation to be resorted 
conrlnls ,n * lh< * Preparatory work ol the treaty and the circumstances of its 
the n ° n i n ‘, ordCr u - co ? firm lhc meaning resulting from thc application of 
inu*rf f. ,a - fU C Conl; !! ncd in Art ‘ 31 or 10 determine the meaning when thc 
Lmi ; n fording to thc general rule (Art. 31) leaves thc meaning 

unreasonable* 1 ’ ° bSCUrC * 01 lcads to a result which is manifestly absurd 01 

„ 1 he parties may agree informally upon the interpretation by annexing • 

n n * C 11 ca,y , or by making a supplementary treaty. Multilateral 

catics °! en eontam clauses providing for arbitral settlement of disputes 
aiismg out of contested interpretation .of the provisions of a treaty. 

1 he Institute of International Law at its Canada session (1956) adopted 
aResolution on treaty interpretation the tcxl of which lays down that where 
there is occasion to interpret a treaty, States and international organizations 
anil tribunals may be guided by thc following principles : 

drhr/* 1 : (1) l hc agreement of the parties having been reached on die 
text ol the treaty, it is desirable to take the natural anil ordinary meaning ol 
the terms of this text as thc basis of interpretation. The terms of the pro¬ 
visions ot the treaty must be interpreted in thc context as a whole, in 
accordance with good faith and in the light of the principles of Interna- 
Lionel Law. 


(2; However, li it is established that the terms employed must be 
understood in another sense, ilie natural and ordinary meaning of those 
terms must be set aside. 

1. Also see The International and Comparative Law Quarterly, Vol. 19, 4ti* Series 1 1970) 
vj cnaa Coherence on thc t aw of Treaties by L. M. Sinclair, pp. 65-66. 
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Article 2 : (1) In the case of a dispute before an international tribunal, it 
will be the tribunal, taking account of Article 1, to determine whether and 
to what extent there is occasion to make use of other means of interpretation. 

«2) Amongst other legitimate means, there are : 

(a) recourse io traoaux preparation* (preparat .ry work, i. the record of 
the negotiations preceding the conclusion of a treaty, the minutes 
of the plenary meetings and of the committees of the conference 
which adopted a convention, the successive drafts of a treaty, etc.' ; 

l>) the practice followed in the actual application of the treaty ; 

(ci the consideration ol the aims of the treaty. 

The various rules of intcip.elation of treaties which have commended 
themselves to various Courts and 1 ribunals may be summarised as under : 

1. All treaties must be interpreted in a manner which allows a reason 
and a meaning to every word in the text. (Lighthouses case). 1 


2 If a treaty is drawn up in tw„ languages which give somewhat 
contradictory meamng, the mterprctaimn which accords with the intentions 
ol the panics and harmonises both the versions must be adopted. 

3. A narrow inlcrpretatim. is to he placed on the provisions of a trealv 

which curtails the sovereign rights ol a State. ut-aty 

4. Where a document is ambiguous it should he const, ucd in such 

manner winch may make it less burdensome to the person responsible for the 
burden under the treaty. 1 u,c 


mini- 


5. If two interpretations arc possible the .me that involves the 
mum ol obligation to the parties should he accepted 

6. The purely grammatical interpretation of international treaties 
must slop at the point where it leads to contradictory „ r i mp , 1S sihlc conse- 

?ll?mWrrfv B M« C * " ,USt C rCK ' ir “ S "" in " l,c >' ,,,,d " ,c ..'I the parties. 

7. rite treaty must he read as a whole, and its meaning is not to he 
determined merely upon particular phrases which, if detached front iL 
context, may be interpreted in more than one sense. 3 


li. Wl.c. 


Hieic the object of an article in a treaty is one of cm.itv 
no, be interpreted in too rigid a manner. lU,ly ’ U " ,U41 

•’* Treaties should be interpreted in broad and liberal sni.ii wifi. . 

view to carrying out the apparent intention of the parties It JI \ 

m the case of Geofrey v. : “It is a general principle of cons^tio“whh 

iespect to treaties that they shall he liberally construed so as to 
, lc ;i PP‘ l, cnl intention of the parties ..As they are contracts between indrn’ 
dent nations, in their construction words arc to be taken in thrii ,^ 15 . °"' 
meaning as umlerstood i„ ,|„ public law of nations, and , „ L mv 4 ^ 

or special sense impressed upon them bv local la v , ." clrt 

sense is . learly intended.” ’ ’ " nlc " sucl ' restricted 

• ... ! l,c “'"e broad and liberal interpretation ,,f 

S,,,,rC " ,C C 

\ >» p. ib. 

<: J{- "notion Apultiral Uivur i lV ... 

lional Justice B.2-3. pp. 23 and ‘ 25 . by ,C ' er ‘ 


\s 


H'tefnaii 


■l.mcut Court ol 


1 H '». S. J;>Q. 
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adva'nSt of int ° l *T m ‘"^P-den. nations 

tion, and as^heir main ow'ct is no on'ift th<5 intere «* of civili«a- 

and perpetual peace but to nromnr^ r • y n° ? V< ?! d war and securc a lasting 
the two countries they should be intemrirJI? 7 fc . elin!t , bctween the people of 
which is calculatedtomaketl e Snl'" f ^ f" d Hberal *P irit 

it can be done without the sacrifice of inffiln f , • P er P etual am 'ty so far as 
personal liberty which lie at the foundation^Sur ju%7 u d^” PrindplC5 ° f 

of the^history tJotiatiots' ft?^*** f«rmin, examination 

parties and the actual terms .fH ! "“ r tt.nin, the intention of the 

to express this intention or reference to^n e" Wh,Ch th 7 ! ,ave attempted 
International Law when there i ^ preparatory work is admissible in 

! i . n . , " ! herC 1S . <loubl ** ‘he intend ms of the parties. 

less or ineffcctive'if noTadmissible.'" al<CS 3 |,rovlsi ' m of the treaty meaning- 
purpose for which^i/was'inade.'' lcr P rc,et * "> such a way as may advance the 
as to niake^tlle'i^opxfrotioiyTOMistent'wlth'good M ~ C,Ude f ™ d ’- d " 

o. igh!a'n v SXd^ma^TS^ 

larity ^ C°»*~ c, ?-Therc is a striking simi. 

The various provismns^are construed 6 '" ,cr P re,a,1 ‘' n °f treaties and contracts, 
words their ordinary and na,'"! 7 3, ' 1 d ^“J'natically, giving the 
absurdity or an established custom T/' 1 '’ unl " s “ to an obvious 

such a case the reasonable meaning i ,V sa S c co, ‘ n °tcs a different sense. In 
by keeping in view the soirit nf il S ***° u,d 1,c preferred to the unreasonable 
Court of ^ T # ,° bscrvcd '* lhc ^rmanent 

be endeavoured t., asccaain from Y “5 t,,al ,n thc fi «t place it must 

intention of the contracting panics nd'onfv" K l° f ‘ hC * rea ‘y " hat w « thc 
consider “whether—and if so t! wl amJ " n, y subsequently the Court has to 

of lhc lr ““ V ™»‘ I- «.k«, into acctmni^or'tids^purposc.*” * 


CHAPTER XXIX 

ALLIANCES AND COMMERCIAL TREATIES 

Kclcrencc may be made here to ~ . . 

treaties of guarantee and of protection , rr J* CC V"~ offc,lll 1 V c or defensive-, 
treaties. ** lrcat ics of neutrality and commercial 

Nations were dccin^^bnvrVirdT. i* 1 ?' 1 Wlth thc Covenant of the League of 
20 of the Covenant TheVharr hc . ccn members of thc League under Art. 

arrangements or agencifsbfoPde^ine^thT ‘h rccludc the . cxistcncc of re S'? nal 
nance of international n,-.,rr ?„j g “ h -.' ,ch ma 'tcrs relating to the mainte- 
aciion, provided that such arrange™ sc f ur,,y as arc appropriate for regional 
consistent with the purposes a.,f tS -°I a S c . ncies a, 'd their activities are 
(1)1. Hie various d P ri " c 'P les of the United Nations. [Art. 52 

IM various regional pacts entered into by different States have exhaus- 

2. v °'- I. 8th Ed. p. 956. 



MOST-FAVOfREl) NATION CLAUSE 

SUbSeqUen ' Chap,C '' Security” and 

ifsgis mmm 

zsss , b r» 

U.mg to secure a certain object to the other party Thetu^anter * C "'T 

guarantors^ndertake TJL 

and ^™?,f" ia ', Tr a * ieS ~ G ? ,nm c Crcial ‘f ' ,,ics relate to the co,n,„erce 

iSSSSf^S 1 --® 

mmmmm 

1923 a somewhat restricted meaning by holding that these favnort , 
accrue to such of the other contracting States only as “fulfilled L 

Tn tb!r , \o u ;m c, i, w o cl, l, , ,c4c ^ vou ^ bcc " *»•■"* to , ; sa,nc 

. 3 ’ •jnalilied or reciprocal form toT justmabk inasl, if« ■ “ S 

open to a number of objections. In the first nlacc ? 35 1 ,s 

amount, to reciprocal compensation of the same or eqitl v a ^c n ,°he“Lr 

p ace, it ■will be “unfair to countries which have e ery few or verv low *S V" d 
•iiul winch an: thus less lavourahlv fr„- ...., .• •* vci y low, duties 

possess heavy or iiuii.ci«mis duties/ non »|,c rrr< im nV'^ lha,l f ,hoSc which 
can Tariff Commission. 1919, ^d Uic ^UrVc“^ 

,allc " l»ic with other countries in the matt -r J ; i UlM . S J alcs has 
lavoured-natioii trcatiiM:n , *cb!:ue , in^,s , unco| , Kl?ti^nal > f , ona! >r ^ ,0r *** n ^ ,hc mo, ‘- 

countries is*excluded^fr^n^ih^0^!ion ofTl'• ,,u:ml * rs ol l,lc Gominunwealih 
account of the peculiar nature of rriatin 1 - lC ,llwSl “^ av ou r ed- nation clause on 

as tr-sE: as 

. .‘.i«W?SCBLi^JSSi^ 


2 . nZ.%T ■ 
*• Ibid., p. 972 


Vol. I.p %t 




CHAPTER XXX 


II. INTERNATIONAL TOR TS AND DAMAGES 

Types of International Torts.— International torts may arise either on 
account ot its commission by a subject of International Law directlv against 
another State, or o n account of delinquencies committed against the nationals 
° a ^pthcr State. International responsibility exists in both the cases. Two 
conditions must, however, exist before a State can assert the respect due to 
international Law on account of injury to its national ait-, the nationality of 
the claim and the exhaustion of local remedies. 

Nationality of the Claim. —The right to resort to diplomatic action or 
international judicial proceedings in order to ensure in the person of its 
nationals respect lor the rules of International Law is limited to intervention 
<»n behalf of its own nationals because it is the bond of nationality between the 
State and the individual which alone confers upon the State the right of diplo¬ 
matic protection. {I’anevezys-Saldutiskis Railway, 1939).' 

Exhaustion of Local Remedies. —With regard to international respon¬ 
sibility for claims of the above kind “it is a very important rule of Interna¬ 
tional Law that local remedies must have been exhausted without redress 
before a State may successfully espouse a claim of its national against another 
Mate. I his is not a rule ot procedure. It is not merely a matter of orderly 
conduct. It is a part of the substantive law as to international, i.e., State to 
State, responsibility. If adequate redress for the injury is available to the 
person who suffered it, it such person lias only io reach out O avail himself of 
such redress, there is no basis for a claim to be espoused by the State of which 
such person is a national. Until the available means of local redress have 
been exhausted no international responsibility can arise. 1 2 3 

Difficulty of Determination. —It is difficult to lay down the principles 
which could govern the nature and measure of damages caused to a State 
on account of international delinquencies. The Hague Codification Conference 
of 1930 thought it inexpedient to codify the rules governing the topic. The 
rhird Committee left the matter only by observing that the international 
responsibility of a State imported the duty to make reparation for the damage 
sustained in so far as it resulted from failure to comply with its international 
obligation. 

In the Seer Claim* Neer, an American citizen, employed as the 
Superintendent of a mine in Mexico, was killed. The United States claimed 
damages on behalf of Ncer’s widow and daughter on the ground of an 
unwarrantable lack of diligence of the Mexican authorities in prosecuting the 
culprits. The commission recognised the difficulty of devising a general 
formula for etermining the boundary between an international delinquency 

1. A/B76, p. 16. 

2. Judge Mauley O. Hudson in his Dissenting Opinion in the Panevezys-Salduliski* 
Railway Case. P. C. I. J. Ser. A/B No. 76 Cl 939). p 47. 

3. 1 . 1926) Opinions of Commissioneis. 1927, p. 71. 
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and an unsatisfactory use of power included in national sovereignty and 
observed lhai it was in its opinion possible to hold that the propriety of 
governmental act should be put to the test of international standards, and that 
the treatment of an alien, in order to constitute an international delinquency 
should amount to an outrage, to bad faith, to wilful neglect of duty or to an 
insufficiency of governmental action so far short of international standards 
that every reasonable and impartial man would readily recognise its insutli- 


Liability for Mob Action.—The question whether a State is or is not 
liable to pay damages for an injury suffered by an alien as a result of mob 
violence is not free from dimculiy. If the mob violence is considered as tallin- 
in the category oifo'ce majeure , no responsibility attaches to the State. Ii on 
the other hand, there is the failure of the properly constituted authorities to 
exercise due diligence for protection of alien property, the State is ccrtainlv 
responsible. ' x 


It was laid down as one of the principles, by the Harvard Research that 
a Mate is responsible if an injury to an alien results from an act of an indivi- 
dua 1 or from mob violence, if the State has failed to exercise due diligence to 
prevent such injury. The principles involved in Stale responsibility arising 
«*ut of the action of rt group of individuals or a mob indicting injury upon an 
alien, are in theory not different from ibosc governing State responsibility 
ansing out of the acts of single indi\ iduals. The change in the factual 
situation when larger groups arc involved may, however, impose a duty to 
exercise a greater degree of diligent ec upon the State to prevent an injury ' 


In United Stoles (Rosa Gtlbtrunk Claim) v. Salvador • the arbitrators held that 
an alien carrying on trade within the territory and under the protection of 
ihc sovere ignty of a nation other than his own is to be considered as bavin- 
cast in Ins lot with ihc subjects or citizens ot the State in which he resides 

and earner on Ins. I \\ .i... _ . • <> > 


U, V wiijrcisui citizens 01 the State in which he resides 
and carries on liis 1 usincss. While enjoying the protection of that State he 
becomes liable to the political \icissitudes of the country in which he thus ha« 
a commercial domicile. ' 


The general principle of law governing the responsibili ty of State in 

C I id a n a I I mnti i ■ 111 o 1 . ..... I...* .1 • . / 


respect of an alien may thus be summed up in the words of Richard Olnv 

^' C , rclary ° f MalC ; “ Thc « c,,cral . P J5ition is that the responsibility of 
an established government lor acts committed by rioters or insur um denrnrk 
upon the failure of the constituted authorities io exercise due diligence ?o, 

'riani , e 0 r n is°known F**"* “ P “ i ‘ i ° n ' ,r0,ccl il and "■« imminence 


—Tl.^ ,abUlty f ° r 1 dama g e caused by objects launched into Outer Soace 

()i ■ < l u<:s t |, »» | ol draltuu a convention on Liability f or Danube caused bv 

State contributes io ihr . V y 1,1 t c *ses where more than one 

disputes arising out of claims for Ha,/ * ,,l Jject ; (3) the settlement of 

regarding claims for damages. (4J lhc law applicable in disputes 

" ,e C " mP " ls0ry P, " 1 " C " 1 seull '-ment of disputes envisages a ibrec-stage 
I- (1921 Mixrd ('lainu Comnusion, p. 17 . 
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no? C lMH r t : J" ‘.h C firS ' P ' a f CC ,’ if " e = olia,ions through diplomatic channels do 
not lead to a settlement of the claim within six months of its presentation then 

claimin'. 17 *?“/ n ' sslon be established on the basis of parity between the 
m h* an ' and ,he respondent which shall make recommendations with regard 
to the settlement of claims within six months of its establishment. If the 
inquiry commission is not established or if it is unable to arrive at any 

s7o C nhlli n bl t e«lhl |, h I H ‘ hC spe £ ified P eriod - ,hen a 'ripanite Claims Commis- 
ointlv nlrnfnl.^ i, T n thc requ . esl of eilher P ar ‘y> ,he Chairman being 
[ etwee,mil V ,he , claimant a " d ‘he respondent. Failing agreement 
£SI u 'ifv'l ' rcs P?' ldc, “ in ‘his regard, the Chairman shall 


Measure of Damages.—It was observed by Umpire Parker in thc 
I usitana that it is a general rule of both the civil and the common law that 
every invasion of private right imports an injury and that for every such injury 
the law gives remedy. Speaking general, that remedy must be commensurate 
wan the injury received. In making an estimate the various factors that 
lequired consideration were the age, sex, health, condition and station in life 
ot the deceased and thc uses made of such earnings by him : thc probable 
duration of the life of thc deceased but for thc fatal injury : the age, sex, 
health condition and station of life of each of the claimants, etc. No 
exemplary, punitive, or vindictive damages can be assessed. 


In the Case concern ng the Char low Factory (Jurisdiction)' it was observed by 
the Court that “reparation is thc indipcnsable complement of a failure to apply 

itself 1 ” Cntl<>,> , an<l lllCrc * S n ° ncccssil y for l,lis 10 ])C stated in he convention 


In the later case, Choriow Factory (Indemnity' thc Court observed that 
reparation must, as far as possible, wipe out all thc consequences of the 
illegal act and re-establish thc situation which would, in all probability, have 
existed, if that act had not been committed. Restitution in kind, or, if this 
is not possible, payment of a sum corresponding to the value which a 
restitution in kind would bear ; the award, if need be, of damages for loss 
sustained which would not be covered by restitution in kind or payment in 
place ol it—such arc the principles which should serve to determine the 
amount ot compensation due for an act contrary to International Law. 

In the Reparation of Injuries Sujfered in the Service of United Nations' the 
International Court of Justice upheld the capacity of the U. N as an Organi¬ 
zation to bring an international claim against the responsible de jure or de facto 
government with a view to obtaining thc reparation due in respect of the 
damage caused to the United Nations and to the victim or to persons entitled 
through him. It observed that thc claim being based on the breach of an 
intei national obligation on the pan ol the member hell responsible by the 
organization, the member could not contend that obligation was governed by 
i luiucipal Law. and thc Organization was justified in givin«* its claim the 
character of international claim. 


INTERNATIONAL INSTITUTIONS 
CHAPTER XXXI 

I THE LEAGUE OF NATIONS 

i ^ ?y is,n —Thc ^guc was established under the Treaty of Versailles 
2R I*J tWcen thc A,,icd and Associated Powers and Germany on June 
\h « y ’ P ro posal to establish an institution for thc purpose of preserving 
he peace was made to thc Inter-Allied Conference at Paris on January 25, 
? n ? ,n accordance with a resolution adopted at the Conference, a 
mm.ssion, with President Wilson as the head, was constituted to prepare a 
,/! j£ nstllul,on * (<> r thc organization. At the Peace Conference a number 
S were c OU s ld< . rc(l aud lh( . Covenant was adopted by the Conference on 
» ro 9 ; Accordingly the League was established in 1920 under a 
t ° f 26 * rtlc|cs > formi % r p an I of thc Peace Treaty of Versailles and 
Wil *\ ca J? : tIcalICS * formation of the League was Point 14 of President 

T S .{, 0urlr f'. 1 Points, but thc U. S. Congress refused to ratifv the Treaty 
' crsailles, which kept U. S A. outside thc League. 

torie. I ! le !I lb !> r8 '”in hc mcmbcrs of the League consisted of the A Hies signa- 
BritUh 1 CaC . C rCa . l ' CS Wh ° subsc 9 ocntly ratified their treaties, r. the 
accemr \ i P V; C ’ J taly » J a P an » China, etc., thc neutral States which originally 
Pcrst l! 0 ,C , G ? vC " ant of the League, i. Switzerland, Norway, Spain, 
anre ,hc . S ! atcs admuted to membership of thc League in accord- 

ancc with the provisions of Article 1 of the Covenant. 

(i) W 2 Fl f| 1Ct * 0nS a “ d 0b i cct » —The ma n functions of thc League weic two, 
promotion 7 a,ntCMancc international peace ami security and (ii) thc 
Prcambl^of thc^^venant co ’°P crat ‘ on * as is a PP arcnl from the following 

opcratioi^aml 1 ^ 11 ^9 l ^ lrac li , H> Parties in order to promote international co- 
of obligations nnt*i CVC international peace and security by thc acceptance 
honourable r <d»r n°i rcs< ’ rt 10 war > *>y 'ho prescription of open just anil 
•tandinm ,,f i„ * . v , c ?" " aUons > by tltc linn establishment of the under- 

menu, and bv , ' aW 35 I 1 *? ac,Ua ‘ rU ‘ C ° f condutl •»"->» <"'vun- 

treaty obligations h. ’i" 3 ."' C °f- Jus,i '! ; a,,d a scrupulous respect for all 

to this Covenant of the League of Na'S ” Whh ° ,,C an0ther • 3grC<: 

A ssc 1 '^°^th^CoimcTl^and"!hc^Sixretar ia".*^ ” f ^ UagUC CO " sis,c<l of ,hc 

livery me 1 u bc Assembly of thc League met annually at Geneva. 

Article 3 of th^n lC Lcafiue . of Nations was a member of the Assembly. 
*‘“d three reon ^n^ C *” a “ l proV|dcd lhat each member of the League could 
Vn, ‘* each Thp Cnta,lIVCS r lhc Assembly but the members had onlv 
l <> be uuaVd.n SSI ° n » 110 Asscmb, y was held in public, aud its decisi 
embly could rUaV* CSS 0, . hcrw,s . c . P rov ided by the Covenant. T 


vote 

had 


one 
cisi«*n 
he 


Assembly could d^Y a t U *,‘ CSS 0lhcrW,SC P rovi<,e<1 -7 u*c wcumu. *«v 

,,f the League or r !? ceUn Z s w,th an y ,na tter falling within thc sphere 
matters which wrr!!. ? 8 • , peacc of lhc Wor,d (Art. 3) ; but there were 

they could not hr ta L* C US1V . C y reserved for consideration of the Council and 
1 bL lakcn U P b y the Assembly at its meetings. I nder Article 5 
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ii em lf T ‘ eC !i ,0n !r at u a ',' y ,neet,ng of lhe As *= m bly required the 
ii ma , n "7 ' s , of th ' L ea,?ue represented at the meeting, except 

me Xs of »lt I WhCre deC ‘? ,on , could be ,akc " b V a majority of the 

mani,eis ot the League represented at the meeting. 

Learner, ^ ou “ cil —was * he executive of the League. Originally the 
Powers wZ w r ? V bC COn " ned ,0 the Five Pl i »cipal Allied and Associated 
Sm ■ d ii ° f'' lf, r,n f ent scals a "d representatives of four other 
T. catv of lv ,1 S ff,on y> , but ,he U - S - Oou'ircs, refused to ratify the 
Ihc mlinr-X h £ \' n a "d to jotn the League. With the approval of 
i tl c 'nJ 'v, Assembly ' ,he . Cou,,cil coM additional members 

There was aK re P resen,a '*V* we / c to bc 'ne.nbers of the Council, 

heic was also ad hoc representation of a member of the League when its 

interests were untie, consideration, provided that it did not have a regular 

XreTbv the adiiu • 1,1 1926 th ' imposition of the Council was 

ancietl by the admission of Germany to the League and allotment of a 

ol lT non'ncrm'ane C ? U " cil h a,,d evcmua'ly the Council also consisted 

non-pet manent members, three to bc elected each year for three years. 

snher, 1 of arTn 1 r' S M <le i al1 31 ilS mceli,l s s with any matter within the 
i esh t s h V I ° f ,C LcagUe peace of the world, but 

confirma i r m malter5 w,lhl " ‘ ls exclusive cognizance, such as the 
L llr Tr I !laff r’ appointments made by the Secretary-General ; the 
■ " ? “ of plans for the reduction of armaments ; expulsion of a member 

the matwlar? ,c . r,ns ,°^ the Covenant ; the treatment and supervision of 
™ , territories, etc. Its decision usually had to be unanimous 

mef , r nL ? V s ° f P r<>cc<lu,c ,,r "^rc otherwise provided. The Council 
inct normally three times a year. 

1 he League Council was an authority of an cmincntlytpulitical character. 

^International Justice in its Advisory Opinion in the 
Mosul case* (1925) likened it to a diplomatic Conference. 

Secretary ,lcad of tl,c Secretariat there was the 

secrcta^ics^a?id C r h 1** *n' 1 ^ thc a P pr ° val of l,l< * OouncW, appointed the 

( wL , ti / l . C bc 0 crcuriat was a permanent body established at 

borne* I tf 10 cx peuscs of the Secretariat were met by the League budget 

\ sernl K- T. mc c nbcrs °. f l,lc Lca " uc »'» the proportion decided by the 
a . 1 he Sec,ctarnit prepared agenda for the Council and the 

Assc.ni ly, kepi the mnmtcsof tl^ meetings and carried out administrative 

n f h - SCCr , Cl f , l , al « as dl , vlded ml ° various sections and each section dealt 
with tiie special task allotted to it. 

IV. in T^ C ,^o VCna,lt ,°^ tllC league also provided for the establishment of a 
!.n U *; ? Commission to advise the Council on military, naval and air 
questions gene,ally and also on execution of plans for reduction of armaments, 
ti c 1 ermanent Mandates Commision, the Permanent Court of International 
Justice and the International Labour Organization. 

n( , ar r T f le Maintenance of World Peace—The avoidance of war by the 
Hcaiciui settlement of disputes was the main objective of the League, and with 
view to achieving that objective various provisions were inserted in the 
cna ' u - Ar icle ? of 1,10 Covenant recognized that the maintcnanc^f peace 
quiica the reduction of national armaments to the lowest point consistent 

with national safety and the enforcement by common action of international 

negations, and for this purpose required the Council to formulate plans for 
1 B. 12, i». 30. 
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jV5j redu ction for the consideration and action of the several Governments. 

£S. 2 r±i°, ! mC,nbcl S °f ,hc Lca ' uc undertook to respect and preserv e 
as against externa! aggression the territorial integrity and existing political 

Sne^te'rrimrUll me ? ber * ^ ™s A.ticlc eonsli'tmed a 

genetal territorial guarantee as against external aggression of the territorial 

|,Ca,e settlement Of the Treaty of Versailles. Articles 'll 
to 1 / of the Covenant contained the scheme for achieving the peaceful 

not to‘c m !’ f <l ; sp,ltC f - Arlic,c ! 2 of thi: Covenant enjoined up&i the member* 
not to employ force for the settlement of a dispute l.utt,, submit the matter 
c thcr to arbitration or judicial settlement, or to inquity by the Council, ll 

months^af,‘ C i ‘l , T° ,S T? *r re * ch * unanimous decision within six 

S t r l ir ', h ' : “ ,e dis Pu'ing nations could no. 

resort to war until three months after the award by the arbitrators or the 

or t‘lu a Comu i'l",' ° r f ,e rc| '°".. by ,l,e G,uncil - . A,,id< - ' 4 the Assembly 

ImerLd^n»V l.. .' r y ‘V 5 *’ 1 "' V mXtun I’cnnanent Court of 

mem c f ^ for a ‘ , Y , * < " y °l* m10 "- A.ticlc 16 provided that if any 

S ,” "".League resorted m wa, ... violation of its Cov enant relating to 

b lecm -d', , U i ,CI SeUl , e " ,e,, 1 '- " r " K ‘ U ' r> '* ,hc < “uncil, it should ,psuf„L 
Lcacmcwl ? .‘."'""tied ?" a,, ." r war against all other members of the 
league, who should thereupon immediately se\ci dll trade or Imirw Ul r 1 . 
and prohibit all intercourse between then'natn.nals 'md ° hc“«i“ ah'* T 
Covenant-breaking State. Under Article 17 provision was also mad, for the 

which'ca , 1 a - “? put " i ' clv,cu ' * "ie.nber of the League and a no„-mcmber m 
. .. 1 case a. i ivuati »» was to issuj to th; non-member Slate to accciH tin 
obligations ot memlKt.slup in the League for the purposes of such dispum bm 
it rcluscd to accept the same l.y res u tiug lo war against a member ol tin- 

iffiSsrrx —.- ~s. 

tceot.mlemUthm^n^^ri uiLly."*« 

\ricie l lS U U,, V l,,,ra,i 'i" JU,lici ' 11 sc,litl "C'" in ace..,dance Mil 

• rtcle 13. ll is tiue that even a unanimous report of the Council w. . 

Uncling upon the parties. 1 . was, however. cnmhaswe'l bv .In lV m 

Court of Intel national Justice in the Mosul case (19251 that Arth-h- I, ? " 

the m,ni,num obligations which were imposed uponS.tel m 1 - '’" l 

corresponding powers of the Council.' Ihcc^asto n T‘?T 

parties Iron, accepting obligations and from conferri,,.. ,|m („„^n 

wule, than those resulting from tin strict terms ol A.lfclc 15 PT* 

front substituting, by an agreement entered into in advance h r . 1 . •' u'r i'' 

power to make a mere recommendation, the power to „i vc ’ dmj i ^ ? S 

hy virtue o. their previous consent, e mtpulsorily scttledube dfspute Utl ‘' 

Intimately connected with Ariicl*; 10 of tin- ( 
r * * Slalc a - ai ” st aggression was ArticlcIC'which^alu 

sssswsaswr ^rssiar***■ 

achieve^l he U ^les'i re,i* object'* ^nNh^fTrsVnll Comprchcnsivc » il f ‘ iletl 10 
upon the incmln rs to follow ih«- -»,k in , P , CC * , crc was 1,0 le S al ol, l»gaUuu 
45 ioiiow the advice icndercd by the Assembly. And, in 


•The 
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the second place, as Lawrence observes, the Article was of use only as a 
means of testing opinion. The revision of a treaty could not be done 
unilaterally and required the unanimous verdict of the Assembly. 

Article 20 of the Covenant abrogated all obligations or understandings 
between members inter se which were inconsistent with the terms thereof. 


Article 21 provided that the Covenant did not affect the validity of inter¬ 
national engagements such as treaties of arbitration or original understandings 
like the Monroe Doctrine, for securing the maintenance of peace. 

Article 22 referred to the system of Mandates, which has already been 
discussed earlier in a separate chapter. 


Promotion of International Co-operation. —With regard to the pr<>* 
motion of international co-operation Article 23 of the Covenant authorized 
tnc members to endeavour to secure and maintain fair and humane conditions 
° au °.ur for men, women and children, both in their own countries and in all 
countries to which their commercial and industrial relations extended and to 
undertake to sciurc just treatment of the native inhabitants of territories under 
their control. I*or securing humane conditions of labour an International 
Labour Office was established at Geneva, the governing body of which 
consisted ol delegates representing employers and workers. 


The members of the League further agreed to entrust the League with 
the general supervision over the execution of agreements with regard to the 
traffic in women and children, the traffic in opium and other dangerous drugs 
and supervision of the trade in arms and ammunition. The League also main¬ 
tained international co-operation in connection with slavery, forced labour ami 
international hygiene. Permanent Advisory Committee on Opium and other 
dangerous drugs, another on social questions and the Permanent Central 
Opium Board were also established to achieve the above objects. 

Withdrawal.— A member of the League was allowed to withdraw on 
two years’ notice. He could also l>c expelled for violating the Covenant by 
the decision of the Council agreed to by all the representatives of the other 
members. Similarly, a member could cease his membership by refusing to 
agree to any amendment of the Covenant, which had been ratified by the 
Council and a majority of the members of the Assembly. 


Position of the League. —The League of Nations was not a supcr-Statc 
and possessed no sovereign legislative power. For the enforcement of its deci¬ 
sions it depended entirely on the goodwi'l of the governments of the States who 
were its members. The whole structure of the League had at its root the con¬ 
sent of the members. The provisions contained in the Covenant of the League 
amply protected the freedom of the members, as they required unanimity of 
decision of the Council or the Assembly inmost important matters. 1 hey 
also permitted the members to withdraw from the League on the happening of 
certain contingencies. 


The League was an association of States whereby they mutually limited 
their freedom of action in certain matters with a view to promoting interna¬ 
tional co-operation and achieving international peace and security. It was 
certainly neither a federation nor a confederation, inasmuch as each member 
reserved to itself complete freedom to regulate its external affairs and the 
Lcaguc could not exercise control over the meinbcr-States beyond what they 
had willingly and by consent surrendered to the League. But here again the 
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decisions of the League were merely recommendatory in nature and required 
in most of the cases unanimity of decisions of die member-States. It could not 
also be termed a State. It lacked the necessary characteristics of a State 
inasmuch as, although a permanently organised society, it did m»t occupy a 
certain territory over which it had the supreme authority. 

Dr. Oppcnhcim in summing up the position of the League observes that 
the League appeared t*» lx-a league absolutely sui generis, a union of a kind 
which had never before been in existence ; and its constitutional organs as w II 
as its functions were likewise of an unprecedented kind. He concludes that 
the Covenant of the Lcapuc was an attempt to organi7e the hitherto 
unorganized Family of Nations by a written constitution and the League was 
nothing else than the organized Family of Xations. 

Causes for the failure of the League. — The Great War ended i i Ibid 
by a Treaty of Peace with C« rmany known as t , Treaty of Versailles in the 
forefront of which was the Covenant of the League of Xations. The Covenant 
was signed or afterwards acceded to by every power in the world except China, 
Russia and defeated Germany and her allies. President Wilson had signed the 
Versailles Treatv, including the Covenant of the League of Xations, thereby 
making the U. S. A. a founder incinlx-r of tin: League. The United States 
Senate, however, decided to withhold the ratification of this accession and kept 
the II. S. A. outside the League, apparently because the C »ngres> was not pre¬ 
pared to consent or guarantee tin- territorial settlements in Liii*o|>c. 

There was a wide cleavage between the conquerors and the vanquished of 
the World War of l?l*4-18 and the on-Tous terms imposed on the defeated 
Germany reduced the chance of tin- successful working of any world organiza¬ 
tion. The establishment of the League of Nations was, therefore, onlv a device 
to ward off the troubles that lav ahead. I ion. its iiu« ption the propounders of 
the I. ague were careful not to insert any lausc whicli might interfere with 
their individual sovereignty. Tin- inevitable consequence was that in its very 
early history the League was crippl -d by the withdrawal of the United States 
of America and the non-admittance of Russia and the adversaries of the Allies 
of the First World War during tie* critical formative years. “What broiMit 
the international order of 1919 to its downfall was not the refusal of the United 
Stat s to join the Loagu• of Nations, hut tin? policies pursued by the great 
powers, the United Slants in' hided, inside and outside the League of Nations,” 1 

The League was p..rt of the Treaty of Versailles and bound up with its 
fulfilment. All the powerful nations that joined the League in the earlv davs 
did so in the sense that they wanted something to buttress existing treaties and 
existing territorial settlements. Every incmU-r of the League was absolutely 
pledged to guarantee the territorial integrity and political independence of 
every other member on the basis of the map drawn up at Paris l>v the 
victorious |X»wers. 


*>y Ocorgr \. Lip.ky. 14; a t^., 149 * ° * ,au ’ and Politic* in ih«- Worl I Community, cJitci 
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-T 4 

ssaMsar s;5SS 

^strlL^f^s 

.. . not bc P rc vented from conquering Abvssinia as the League 
StfSiarim ? rCStriC,ion °f ,r \ deand could not* proceed S&h'Effiu 
l.v GcrmZ of Auf.r . Tr,'?? Upicd b 7 Germany in 1936. The annexation 
Czechoslovakia in 1Q3Q rn..i'i* 9 ^ 8 » anc! » despite the Munich appeasement, 
«ood lw heln e« wlhleR •““ - bc W** 1 ^ ">c League. ThT League 

-" vaded ""'»»<! i" >9-!^ “and ,hc League 


'Tisz^trr r d r ’p? ,k ”"»«**!“• 

Lcairu'- From thr Pr! • c ,Ilc ,asl important activity of the 

cSoraC^Vr ° f Vilna *” the German invasion of 

successful lawlessness ThiTr*' was f an a,:nwsl unbroken crescendo of 

the innumerable peoplclll ov'e^th **'"m ° f ‘i® J a .' aR,,c S0Lurin S P cac F 10 

possibility of a world ru.ed by S^XSS^x ±JS5£^™ h " ' h< ' 

assorted i^failed*fV ? 2'' anaIyii,| K f,| c causes of the failure of the League 

led to Liberia bein'? / • ° rcasons - F » rs b the idea of one nation, one vote, 

United KWdom ff Th a ? POrtanl 3$ ,he S “ VI( l Union, or Costa Rica as the 
tional organisation berai.^lr ,IOt 3 *° U, \ d bas, J 0,1 wllic, ‘ to f™™ 1 an interna- 
though conceived , was n ? x ? l> as |s of truth, Secondly, the League, 

h ConCenc<l ^ universal, was in fact never universal.* 

noticed^ Al] e der1« ,SCS " r*^ * cd to lbc ^ a *iurc of the League may also he 
was no^ clear cl "TO™™* in the League required unanimity. There 

The Council ha l i 11 ^ unct,ons between the Assembly and the Council. 
crchionThv ,nnL°" y rec ''"'"'on,latory power and could no. enforce its 
and could y n, ,T Y S f, , ‘ C,, .° n3 ' Tl,c Lca “ uc "as no, a super-sovereign State 
tuceessr, "°L “ llecl,ve measures, the necessary concomitant for the 
J « a k n ! 1 ’i“^ a " y ," ,or,tl or '?ani s a,i°>i. The L-ague was anassocia- 
,T‘, a,,d d,d 1,01 la y emphasis on the needs of the peoples of the world. 

ll,,, *? esson the pan of the States in general to assume inter- 
a uoagations in the common interests. There were successive deadlocks 
ovc uiwunament. The injustice meted out to the conquered States at the 
, , rffl, £i was Still fresh in their minds as the provisions of the 
ovary wore very oppressive in their nature and the League did not provide 
“ c "• v, »‘ on treaties except by the unanimous decision of the member 
oiavcs. uppcnheiin states that a member could also bc expelled or cease its 
“ie"",orsi“p uy refusing to assent to the amendments ratified by the Council 


L Hartmann : Readings in International Relations, p 177. 
2. J. E. D. Hall : Labour’s First Year, p. 25 
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and a majority of the members of the Assembly and the result was that the 
recalcitrant member could not be forced to abide by the decisions of the 
League. Then judicial settlement by the Permanent Court of International 
Justice was not ma le compulsory and the member States were allowed to 
violate International Law or imperil jvace and security of ihe world with 
impunity. There was no provision to deal effectively with the aggression 
committed by any big power which could protect the victim. It was necessary 
to provide for a separate Council of Conciliation which could act impartially, 
without any basis for the Great Powers, in the settlement of disputes. Further, 
the League had no power to intervene in case of violation by a State of the 
rules of warfare. In order to enforce strict observance of the rules of 
warfare on the part of both l**Higerents war crimes should have been made 
punishable. 

Finally, it has been said that the League of Nations failed because it 
had no teeth. This is true as far as it g«*s. The main reason for the. failure 
of the League was that its members did not implement the principles it stood 
for. I hey declined to honour their commitments. 


CHAPTER XXXII 

II. THE UNITED NATIONS 

Its Genesis.— We have seen earlier 1 that by the year l‘J38 
of Nations had almost become a defunct body. The obstacles which it had 


the League 


f r • • _ - - — ^oiiivii it Util 

to race on account of the intransigence of Japan, Italy and Germany provet 
insurmountable due to the complacent attitude of hie Dowers in not 


big powers in 


mg themselves in matters which did not aff ct them directly. These bbr 
powers reverted to the old policy of pacts, alliances and blocs with a view to 
maintaining the balance of power. l*hc Second World War started in the 
year 1939. As the horrors and ruthless destruction brought about by the 
war increased, the idea of establishing a general organization of States for 
. lc Preservation of peace and promoting international co-operation gained 
importance. There was some doubt as to whether the League of Nations 
should be revived, but it was soon set at rest by the general opinion that 
there should be. a new world organization which could inspire hope and 
omfi.lcce ... the teeming millions of everlasting ,, acc. The following 

Nations ^ U|> ** ^ ** hal C ‘ lo ,hc * or, "«ioii of the United 


I. London Declaration. — The London Declaration woe _. _ t 

12, 1941, at St. James's Palace by the representatives of Britain' CanadT 
Australia, New Zealand and South Africa and of the several 2 n ada * 
mc. ls . The document declared against scpara.c peace and s.awl ,hT,7" 
only true basis of enduring peace was the willing co-operation ,f f ,l , >e 
m a world in which, relieved of the menace of ,Jr 'ZT I £ 

econo,n.e and social security and that it was .heir in.en.i ,? ' T S *" °T y 
and With oil,er free peoples, both in war and peace. .o lhaT^d ,oge ‘ h ‘ ; '• 

Or, an They signed a declaration known as the A.l/ntiT r, 1 ", the A ? amic 

14, 1941. which condemned the use of force ami ,err . G , August 

anrt territorial aggrandisement 

I. See ante. Chap. XXXI. 35S. 
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and envisaged security from aggression and freedom to choose the form of 
Government to the peoples. It was declared that after the final destruction 
of Nazi tyranny, they hoped to sec established a peace which would afford to 
all nations the means of dwelling in safety within their own boundaries, and 
which would afford assurance that all the men in all the lands might live 
out their lives in freedom from fear and want and that they believed that 
all of the nations of the world, for realistic as well as spiritual reasons, must 
come to the abandonment of the use of force. 

3. United Nations Declaration.— Then follows the United Nations 
Declaration signed by the representatives of 26 States on January 1. 1942, at 
Washington. I his Declaration subscribed to the principles embodied in the 
Atlantic Charter, each nation pledging itself to employ its full resources 
against the enemy. Fach Government pledged itself to co-operate with the 
Governments signatory thereto and not to make a separate armistice or peace 
with the enemies. 

4. Moscow and Teheran Conferences.— In the Moscow Declaration of 
November 1, 1913, the Foreign Ministers of Britain, the United States, Russia 
and China recognised the necessity of establishing at the earliest practicable 
date a general international organization, based on the principle of the sove¬ 
reign equality of all peace-loving States, and open to membership by all such 
States, large and small, for the maintenance of international peace and 
security. 

Two months later, Roosevelt, Stalin and Churchill declared at Teheran 
that they were sure that their concord would win an enduring peace. 

5. Dumbarton Oaks and Yalta Conferences.— With a view to transla¬ 
ting the principles of the Atlantic Charter and the Moscow and Teheran 
Declarations into action, conversations were held at a mansion known as 
Dumbarton Oaks in Washington in September 1944, between the representa¬ 
tives of the Governments of Great Britain, the United States, Russia and 
China. The conference concluded on October 7, 1944, when the proposal for 
the structure of the world organization was published. It was the first blueprint 
of the U iited Nations Organization. 

According to the Dumbarton Oaks proposals, the key body in the United 
Nations for preserving world peace was to be the Security Council on which 
the “Big Five**, viz., China, France, the U. S. S. R., the U. K., and the United 
States, were to be peinanently represented. The voting procedure in the 
Council was, however, not specified in the proposals. This was discussed at 
Yalia (Crimea) at a conference between Roosevelt, Churchill and Stalin. On 
lebruary II, 1945, the conference announced that this point had been settled. 

It was further agreed that a conference of United Xati 'ns be called to meet 
at San Francisco in the United States on April 25. 1945, to prepare the charter 
of such an organization, along the lines proposed in the informal conversations 
of Dumbarton Oaks. 

6. The San Francisco Conference. —Finallv the delegates of ^0 
nations met at San Francisco between April 25 and June 26, 1943. Working on 
the Dumbarton Oaks proposals, the Yalta agreements and the amendments 

thereto as suggested by various Governments, the Conference hammered out 

the Charter oi the United Nations and the Statute of the International Court of 
Justice.. The Charter was passed unanimously and was signed by all the 
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representatives on June 26, 1945. The Charter of ihe United Nations came 
into force on October 2 4, 1945. when the five original members, viz. Chirr^ 
■ranee, the U.S. S.. R., the United Kingdom and the United Stales and a 
naonty of ihe other signatories tiled their instruments of ratification 
October 24 has since been celebrated as United .Nations Day. 

rhe Charter of the United Nations is a multilateral treatv. While ii ; 

rrs, , . aS,C . 1 <0nSt, t! Utional doru,ncm of ,lic Organisation, it also establishes or 
restates the rights and duties o| the signatory States.' 

Its objects.— -The objects of the United Nations are set f nn |, 
Charter. Shorn of all unnecessary details, the preamble to the Charter reads : 

“We the peoples of the United Nations determined to save succccdiim 
generations horn the scourge of war, which twice in our lifetime 
has brought untold sorrow mankind, and to rcallirm faith in 
fundamental human rights, in the dignity and worth of the human 
pc. son, m the equal rights of men an l women and of nations lar-c 
and small, and to establish conditions under which justice and 
respect tor the obligations arising from treaties and other sources 
•»l International l.aw can be maintained, and to promote social 

U« S ,Tr n . CUer S ‘"" < 1 Ur,ls " f M , c i " * ar 8 cr freedom, and fm 
, ! *'“ ? loP.i.uii c and I,vc logcihcr i„ peace will. 

■ me anoihcr •■> "mid neighbours, and to unite our sirem-th to 
inaiiiiain internaiumal peace and security, and to ensure ° 
tlmt armed force shall not Ik: used, save in the cmnnum 'ii.'u-rcsi; 
mid to employ niieniaiional machinery for ihe promotion „f ,hc 

V "T ,mt iU,d £'“ al •'dvai.cemcni of all peoples, have resolved lo 
combine our clh»rts to accomplish these aims. 

_ our Governments.have agreed to the 

pie sent Charier of the United Nations and do hereby establish an international 
organization to be known as ihe United Nations.” 

-Phe objects arc further elaborated in Article 1 of th: Charter which says 
Im he purposes of the United Nations arc to iiiainuin international peace 
• vd security, to develop friendly relations among nations based on respect for 
c prim iplc of equal rights and self-determination of peoples, to achieve tu- 

soicial^or rnl < i > " nI> V'| ,, ° n ' n * s, ^. v ‘ ni ' international problems of an economic, 
Xhr >r ! cu l^ l,,aI » humanitarian character and to be a centre for harmonising 
the actions of nations in ihe attainment of these common ends. 

downThe mTn 00 ? 165 i° f ? he Uni \ ed r N * dons -Article 2 of the Charter lavs 
n ' I the pi incipics which are to be followed by the (h-aui/ation and its 
members m pursuit of the purposes stated above'. They arc as U>lZs : 

Of .U1 " ,C pri,,ci ‘ ,le ,lf -vereign .quality 

■.cm members of .I. .w“S * 1l,JeC \’ er,ai " H.ni.a.Uous, I he perma- 
members „f .he L ^cd' \ l . !'" s ' cs ' * re « cr oilier 

required for r V • , •, *r- ,,V 1 ,lc Cw »^*»t «>f the former is . 

and the Assembly Thr\r ' }U ' l *' rUni d * cisions ,,olh of ^ Council 

,or a, lmis\ioii of new members of ,|',c I'TuTx Z lhc > 

ine.ulaiions in re-anl m i| M . ^..i ‘ 7 V , Xal,ons > f,,r decisions and rccont- 

I hen, enforcement ,i r-i«« of disputes and their enforcement, etc. 

ioi cement measures cannot be taken against permanent members 

>• ». W. Bowen : The Law of Fniem.iional hmiiu.ions. 2,.d Ed. 21 





360 


THE UNITED NATIONS 


save by their consent. “The structure of the Security Council shows clearly”, 
observes Hans J. Morgenthau in a brilliant essay, “that those nations which 
have permanent membership in that organ, because of their actual or alleged 
superiority in power, were intended to function, with the assistance of two 
non-permanent members of the Security Council, as a kind of limited world 
government, to which not only the other member nations of the organization, 
but in a certain measure all nations would have been subject. This function 
envisaged implicitly in the Charter has never been realized; for the lack of 
unity among the great powers has made it impossible for the Security Coun¬ 
cil to function as intended in the Charter.Subject to such greater powers 
of the permanent members their equality as sovereign Slates remains undi- 
minished. 

2. All members, in order to ensure to all of them rights and benefits 
resulting from membership, shall fulfil in good faith the obligations assumed 
by them in accordance with the present Charter. 

3. All members shall settle their international disputes by peaceful 
means in such a manner that international peace and security, and justice, 
are not endangered. 

4. All members shall refrain in their international relations from the 
threat or use of force against the territorial integrity or political indepen¬ 
dence of any State. 

5. All members shall give the United Nations every assistance in any 
action it lakes in accordance with the Charter, and shall refrain from giving 
assistance to any State against which the United Nations is taking preventive 
or enforcement action. 

6. The Organization shall ensure that non-member States of the United 
Nations act in accordance with the principles of the Charter for the main¬ 
tenance of international peace and security. 

7. Nothing contained in the Charter shall authorize the United Nations 
to intervene in matters which arc essentially within the domestic jurisdiction 
ol any State or shall require the member> to submit such matters to settle¬ 
ment under the present Charter, but this principle shall not prejudice the /■ 
application of enforcement measures under Chapter VII. The question 
whether the matter is essentially within the domestic jurisdiction of the State 
often presents some diffic ulty and, in case of dispute, must be determined by 
some competent organ of the United Nations. In the case of the Indo-South 
Afiican dispute with regard to the discriminatory treatment meted out to 
people of Indian origin in South Africa, or the policy of apartheid pursued by 
the Government of the Union of South Africa, South Africa claimed that the 
Assembly was debarred from taking cognizance of India's complaint as 
the matter was one which fell within their domestic jurisdiction under para- 

7 of Art. 2. This contention was, however, negatived on the ground that lhc 
various anti-Indian legislations passed by the Union of South Africa were 
not in conformity with international obligations under the agreement 
concluded between the two States and the relevant provisions of the Charter. 
The racially discriminatory policy pursued by the Union Government is m 
flagrant violation of fundamental human rights, and has created condition 
which arc a threat to international peace. 


The Assembly’s recommendation in December 1946 to debar Spain irom 
the membership of any international organization connected with the Unite* 
Nations, and the discussion of the Tunisian, Moroccan, Algerian and Cyp ri,s 
1. Law and Politics in the World Community— Edited by George A Lipsky. p. 147 - 


EROSION OF A*;T. 2 4 OF THE CHARTER 3ft] 

S i ?nH 1 ^ V ^ eaStrO " ? pr0, , e *i S fro "' ,hc S'-'emmen.s concerned. Again, 
thaUt 50 K °, rCa r ?< ‘" vad . ed from ,hc norlh . ,h( - United Nations decided 
&a W ^r a r" f "‘ lC " ,a,, " nal C, ' nCCr "’ Whi,c ,he - Wiet Union said 

Britain’s S. R . challenged the Security Council’s right to discuss 

around wTwo" , “ ,li,e Anglo-Iranian oil dispute on the 

and wo, d ,e W ° Ul< CO,,S , ,1,UtC ‘^ntion in the internal affairs of Persia 
C mncil ear t^ V, 1 ol .‘ Ul "" " f »•« sovereignty of Persia, hut the Sccu,ity 
the Soviet Uni.m." C " ’ la " ,t a ’ amsl Pe, ' ia Cve » >" fac of the objections from 

in Hun.-a,Ti!. a aff"" lr " Ve A Sy ar ' ,sc j" c """ rc,i "" 'he Soviet intervention 

Augus" S 1%n. ° C,0 ,CI ‘-^ 0 ' cinber, I«j56, and in Czechoslovakia in 

Councd'mTJr a<Uka ll «-: provision of Art. 2 (7)'permits the Security 

and securitv an , C °S" ,z ? nce <>>= dispute which threatens international peace 
falliriL' within .1 rc< l ulrcs e ! ,f(, [ cc,licnl measures fr»r its resolution, although 
as such W 1 t ‘ ,C d ?' ncs, . ic jurisdiction of the State. Further, decision 
article. 1 -miMitute liitcrvcntiou ami as such is not prohibited by this 

tainccThf nat lll 7 ^T‘a ra ^! ,m r l ? ,ion 0,1 l,ic P° wcrs ‘>l'thc Organization cou- 
Khe nonn x 2 ° «■'««* i* another limitation Ilowiug 

prosunt'i , the r}^l\ C ! P ‘ :of lhc , m' V °* t ,rcaucs ». w *» lgrli ^ ™ nocent nec 
thereto—-it *ta ^ ! as a multilateral treaty is binding only on the parties 

modified hv H b ' M - • no, "i ncn,bcrs - Bul *l»c rigidity of this principle is 

Ar ^ 2 6 > mentioned above, viz., that the 

principles (>f ilir J-I < n , SUrC r l Wt ,lo,w,,cl,,llCl ‘* act in accordance with thc 
securi v • !lanCr r [° r 1,10 'naintcnancc of international peace and 

of 1966* wh\\r drriTvi 11C ,,ia ttcr the Security Council by its resolution 
invoked Art 2 i\\ If C "nu" ' Co ,0, ' uc >a,, ‘ *$*'"*' R hodcsia, specifically 

with it. " Gha,lct a,, d urged non-members to act in accordance 

Charta^^o^fdca'tlrit^'ai? ^ °, f the , C Jf ar ^ cr * Although Article 2 (4) of the 
from the threat al, m <r' n bers shall refrain in their international relations 
incl«:pc,,d^; of anv S, ag ? i,ISt thc territorial integrity or political 

Securitv Council in | S w * "‘tcrnccinc wrangles in thc deliberations of the 
affirmative \otc of the Bier 'i-;!.* 0 a . scul ' ,f ils "“‘c members, including the 
taking any nosiiiv.- r ,g u< ’ ,as l ,rcVc,| tcd thc Security Council from 
U. N. »nachi^rv tL C r ^° f rCcm 1 cn 1 As a result of the failure of the 

N’Tth and South' Korea 'and Chi,Ml andI,,di f’ '* aki » a " a ">> »'«»*. 

“Itcmptiuu , Vietnam continued unabated, l oth sides 

operation of Art* , ?. SC ‘ f ^ cf ? ,,cc as , ™visagcd in Art. 51 of the Charter, The 
and dangerously 'm,limit. .t'^o'u ° d ,y 1 llo " ,as M. Franck* is ‘'clTcctivcIy 
Art- 2 (4) was Lu '^Tt !' m '' lal j°'‘ rema " is what it was before 

Anich M .r u = a, ' aCk ' irsl and lie ab "“‘ “ afterwards.” 

A"- 2 (4). I, iwmils tuVexcrl i^'V 0 '.I s Ch . ar,cr is ’ >» '“ms, an exception to 
"ye selfd-cfencc in Js‘ nf , , " '"•‘- rent right of individual or collcc- 

^«u™is. TheUiiit c d^m neda,ta ^ k •*a a ' l, st a member of thc United 

justified as collective rVCI 'f‘ 0, V 1,1 " ,c Lc ' anon crisis ..r 1 U5U was 

l>rtSCr ; C I ' d,a """' S i,,le « ri, y a ^ C ‘“dependence 1, Jth J cJa J Jln'^Jcnlnun 
4h 166 
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I he Soviet invasion of Hungary in 1956 was characterised by the U. S. S. R. as 
aid to a friendly Government under attack within the meaning of Art. 51 
of the Charter. “Unfortunately”, as observed by Thomas M. Franck, “there 
is nothing in the U. N. Charter or in the machinery of the international 
system which limits the nation’s right to determine for itself when an act of 
aggression has occurred, or whether the regime calling for help is, in fact, 
the legitimate government.” 1 

Further, modern warfare has assumed different dimensions not antici¬ 
pated earlier. A State could not await its own extinction by an actual 
nuclear strike against its territory before taking counter-measures as envisaged 
in Art. 51. Further, the regional arrangements or agencies contemplated 
under Arts. 52 and 53 have taken the law into their own hands whenever it 
suited them. Action taken bv the U. S. S. R. under the Warsaw Pact in 
Hungary and Czechoslovakia with a view to achieving ‘peaceful settlement* 
had not strictly been in consonance with the spirit of those Articles. The 
Warsaw Pact and the NA'l O have even established ‘unified commands’. In 
recent years the Brezhnev doctrine has envisaged a Socialist Commonwealth : 
interstate disputes arc to be resolved within that grouping of socialist family, 
and not by or in the United Nations. 

Membership. —Admission to the United Nations is regulated by the 

provisions of its Charter. The members of the United Nations consist of the 
original members as provided in Art. 3 and the members admitted in accord¬ 
ance with Article 4 of the Charter. Under Art. 3 of the Charter the original 
members of the United Nations consist of all the 51 States which participated 
in the San Francisco Conference of 1945 or which had previously signed the 
declaration of the United Nations of January I, 1’>42, and ratilied the Charter. 
Under Art. 4 of the Charter the incni1>crs arc admitted to the United Nations 
by a decision reached by a two-thirds majority of the General Assembly on the 
recommendation of the Security Council, for which recommendation a 
majority ol nine members ol the Council, including the concurring votes of 
its permanent members, is necessary. 

Article 4 of the Charter lays down that membership in the United 
Nations is open to all other peace-loving States, which accept the obligations 
contained in the Charter and, in the judgment of tlie Organization, arc able 
and willing to carry out these obligations. The Charter docs not lay down 
any condition of membership other than that the new members must be 
peace-loving States. The term ‘‘peace-loving states” has nowhere been 
dclincd in the Charter. Article 4 of the Charter further envisages that such 
States, before they are admitted to the United Nations Organisation, arc, 
in its judgment, al lc and willing to carry out the obligations contained in the 
Charter. It is thus clear that no State has under the provisions of the 
Charter a right to be admitted as a member. The whole tiling is left to die 
members of the General Assembly and primarily to the Security Council to 
exercise their judgment in good faith to arrive at the conclusion whether the 
State seeking admission is peace-loving and whether it is able and willing to 
carry out the obligations of the Charter. 

A careful reading of Art. 4 of the Charier will show that it contemplates 
the fulfilment of tlie following live conditions for admission of a State to the 
United Nations, namely, that the applicant must (i) be a State ; (ii) be peace- 
loving ; (iii) accept the obligations of the Charter ; (iv) in the judgment of 
the Organization, l>c able to carry out those obligations ; and (v) again, in 

1. American Journal of International Law, Vol.61, 1970. p. 809. 
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ihe judgment of the Organization, be willing co carry out those obligations, 
i nese conditions, which are the pre-requisites for admission of a State to the 
united nations, were emphasised by the International Court of Justice in its 
Adv,sory Opinion on Cowlitions of Admission of u State to Membership in the United 
Motions. 1 he Court observed that a member must, while exercising its right 
vote, have regard only to the qualifications of a candidate for admission'as 
set out in Art. 4 ol the Charter, and not take into account extraneous politi¬ 
cal considerations. 

/ r •. , dlc npetence oj the General Assembly for the Admission oj a Stole m the 
Lmted Motions,- the International Court of Justice opined that the admission of 
a Mate to membership in the U. X., pursuant to Paragraph 2, Article 4 oi the 
Uiartci, cannot be effected by a decision ol the General Assembly win i the 
Security Council has made no recommendation for admission, by rea> .n of 
the candidate failing to obtain the requisite maj nity or of the negatisc vote 
ot a permanent mcinbcr upon a resolution so i«• ,< commend. 

It might be mentioned I,ere that in !• 46 one ..fthc fi.»t things the first 
General Asse.nl,W of the United Nations did was to denounce ,l,e F,V. 1C( , 
Government ol Spain, and it recommended that the Franco Government be 
debarred irom membership in international agencies established by the United 

3 1 1 n,CI " 1,C ', i United .Nations slmuld immediately 

all hom Madrid their ambassadois and ministers plcnipotcntiarv. Spain 
was, however, admiticd in .Mac, be. 1952 to the United .Nations Kconnmic, 

• a,,a ( u J ll,ra *■ Organisation on account of the Last-West tension and she 
is now a member of the United Nations. 

As stated above new admissions must be made by the concurring votes 
‘>1 Uie permanent members ol the Security Council. The U. S. S. R. a t the 
so!!ns!r V , C i OC< ! a " i,ldividual applications for admission of new members 
«hc Fa^ ( !i‘ C w CSl a !r! cou, , l ! c, 'l >ro P osc d Lloc entries of nominees of both 
several si?, d * Wctl * h S c t M uar i,ad thus oul of the United Nations 
sni.J V.k ? n a<couni of . |I|C vcl ° exercised by either of the two blocs. In 
,L c° 1 " Cl c being a committee oil the admission of new members set up by 

in the Unh y 1U , M ? y ‘‘-I 4 '*- ° n, y U:, ‘ Suics wcrc admitted as members 

lony *' Sall ° 11 ^ dur |"» ll,c P c,|od !946 to I9 5° and 21 States having 

usAf ! OI '•'C'nbcrship were not admitted liecausc of the discriminatory 
thirty ,W n V IC B / K *, VC thc • Sccu,,l V Cou icil. By the end of 1959, 
b.i.i'd.r xU?t ? i alC * ,a ! hC x" ad,n,llcd A? ,l,c,n b<‘ rs hip in the United Nations, 
w J 'd.n m , . m ,,,bcrs '■!» toB2. I luriecn African States ami Cyprus 

bcptvnil . u.fift 0 x* ,n ? n ‘ U J sI,, P at thc 15th session of the Assembly in 

Islands Si" r N,gC ; na ’ S,r,Ta Uon ‘’ Kcn y a * Zanzibar, Maidive 

l iii ( ' am ,,a ’ l,lc Kepubhc «»1 Southern Yemen (formery Aden). 

ih-itid Tn < If i>r ! nCr V prolCCloralc ofIndia b and Qatar (formerly 

to mcinlx. C ; aS , 1 1 ro V‘ cloralcs ) a,,d °ma" were also subsequently admitted 
loem t a r ' P ' ! C n " ed , Xa,io " s - Tl "- Uni.e.1 Nations has changed in 
from 50 to i to ll,c M V st l i ,al lbc number of us members has increased 
African SitiU :!. n ,P CCC,,l l X 1 :r 1J/2 » w,dl substantial represe ntation of Asian and 
half of its mcinl crship W ° r d or ® a,,,zallo,K 1 llc Afro-Asians constitute more than 

was overrun ,Be —* wcr sinc e the mainland of < Ihina 

Nations, \, o,,. ^'‘J'ounists, ihey had aspired for a seat in the United 
<mi ol tlic second World war, the live major allied powers— 

{; Reporl *- 61 - 

• '• .1 Krporu l'»30. up. 4-54 
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Britain, France, United States, U. S. S. R. and China—had been rewarded with 
a special status, in the form of a permanent seat in the Security Council. The 
membership of the Security Council bestowed certain special privileges and a 
bigger voice in the affairs of the world. Although international power 
patterns took many new shapes over tiic postwar years, the permanent members 
of the Security Council remained the same. A case to the point is China. 
Although the Communist government of China extended its authority all over 
the mainland, and the Chiang Kai-shek junta was forced out of China to their 
last outpost in Taiwan island, the Taiwan government rct*ined its scat as 
representative of the entire Chinese people, mostly by American patronage. 
This was of course an anachronism and had to be removed. India, Soviet 
Union and other socialist countries and several others occasionally made efforts 
to scat the 1 eking government in place of 1'aiwan, but the United States in 
league with its allies every time blocked these moves. 


In October 1971, the Nixon administration of the United States, as part 
of its endeavour to make up with the Peking government, moved a resolution 
which proposed to admit Communist China in the U. N. at the same time 
allowing Taiwan to continue. .»linost simultaneously, Albania moved another 
resolution which aimed at dislodging Taiwan and declaring Pcki ng govern¬ 
ment to be the sole representative of the Chinese people. The 22-nation 
draft resolution led by the United States of America seeking to label the 
expulsion of Taiwan an “important question” requiring two-thirds majority 
was voted down by a margin of 59 to 55, with 15 abstentions ; and later the 
Albanian resolution, sponsored by 22 nations, which specifically called for the 
immediate expulsion of the representatives of Chiang Kai-shek was passed by 
the General Assembly on October 25, 1971, by 76 to 35 votes, with 17 
abstentions. 


The All anian resolution decided to restore all its rights to the Peoples 
Republic of China and to recognise the representatives of its Covcrnmcnt as 
the only legitimate representatives of China to the United Nations and called 
lor the immediate expulsion of the representatives of Chiang Kai-shek from 
the place which they unlawfully occupied at the U. N. and in all the organiza¬ 
tions affiliated to it. The U. S. A. had argued that Taiwan with 14 million 
people under its jurisdiction was larger than two-thirds of the U. X. members. 
But the opponents of the U. S. resolution pointed out that both the People s 
China and Taiwan were agreed mi one point : There was only one China an 
that Taiwan belonged to China. So Taiwan was forced to withdraw. 


The new Chinese delegation took its scat in the United Nations Ccneial 
Assembly on November 15 and in the Security Council on November 23, • 

The admission of China added a new colour to the scene at the U. - >s * 
and the world at large. It was apparent from even the inaugural speeches <> 
the Chinese delegate that China wanted to be the third factor in internatwn 
power equation. He lashed out both at America and the Soviet Union 
their ‘neo-colonialism’ and hinted at China’s desire to lead t!;e ‘third won . 
i e. the large number of underdeveloped countries that had grown discnchan 
with either or both of the super-powers, i.e. the U. S. and Soviet Unm • 
Evidently, a new force to reckon with was born the moment China gai 
entrance into the U. N. 

Blocking of Bangladesh to U. N. Membership.—In August 
China exercised her veto—an Asian country exercising its first veto again 
another Asian country—in the Security Council to block the admission « 
Bangladesh to the United Nations, when 11 out of 15 members including ‘ n 1 
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permanent members had voted for her admission to the Uni cd Nations. The 
Charter docs not, therefore, recognise to its full extent the principle of 
universality. It neither makes provision for compulsory membership nor 
grants the new States the right to become members. 

The Constitution of the United Nations.— The following arc the main 
organs of the United Nations : (1) The General Assembly ; (2) The Security 
Council ; (3) The Secretariat ; (4) The Trusteeship Council; (5) The Economic 
and Social Council ; and (6) The International Court of Justice. 

1. The General Assembly.— It consists of all members of the United 
Nations, each represented by live delegates. Rule 21 of the Rules of Procedure 
of the General Assembly reads : 


“ I he delegation of a Member shall consist of not more than five repre¬ 
sentatives and five alternate representatives, and as many advisers 
technical advisers, experts and |>crsons of similar status as may In- 
required by the delegation.” 


I he General Assembly elects a President and seven Vice-Presidents who 
hold office till the close of the session at which they arc elected. The General 
Assembly meets in regular annual sessions and in such special sessions as occa¬ 
sion may require. Special sessions can be convoked by the Sccretarv-General 
at the request of the Security (:o U ncil or of a majority of the members of the 
United Nations. 


Functions and Powers.— 1 lie functions of the General Assembly arc 
laid down in Articles 1U to 17 of the Charter. The Assunl ly may initiate 
discussion on any question within the scope of the Charter and recommend to 
me members ol the United Nations or to the Security Council or to both on 
any such questions. It may discuss ai.y questions relating to the maintenance 
y international peace and security brought before it by any member of the 
United Nations or I y the Security Council «»r by a non-mcmbci State and make 
i << minendaiions with regard to any such questions to the Slate or State* 
coiiccrned or to the Security Council or to both. Oppcnhciin observes that 
although the Assembly is not invested with legislative powers and i ls 
^commendations arc not legally binding, they provide an important iiwtru- 

members |,Ub " C . . ,he W - ld W .he 

U ilIT" n '" ena .""'f surcs l,,r ,llc peaceful adjustment of any situation whirl 
14 1,k,1 >' " n P air ll «= -r friendly relations amon^nations ' 

*s£i “utU’s (-“<= «■ 

o peace and security. 1 he Inleriu, C,nominee keeps awathin- brief'’ 1 "'” 
all matters of peace and security and thus enables the rw .V 1 b f, ' 

discharge its functions in relation m p<acc and sccuriiv «“ 

wtthout impinging „„ the authority of the .Security Coundh V ’ ° f C "'"' S< '' 
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and health fields and assisting in the realisation of human rights and funda- 
menia 1 freedoms for all without distinction as to race, sex, language or 
iciigion. 1 he Assembly is accordingly responsible for discharging the functions 
and powers ot the United Nations with respect to international economic and 
social co-operation. 'J he Economic and Social Council works under its 
authority. Agreements negotiated by that Council to bring specialized inter¬ 
governmental organizations in the economic, social, cultural and health liclds 
into relationship with the United Nations are subject to approval by the 
Assembly. I he Assembly is empowered to make recommendations for 
co-oidmating the policies and activities of these specialized agencies. 

Article 12, however, limits the functions of the Assembly inasmuch as it 
provides that while the Security Council is exercising in respect of any dispute 
or situation the functions assigned to it in the present Charter, the General 
Assembly shall not make any recommendations with regard to that dispute or 
situation unless the Security Council so requests. 

Other functions which have been assigned to the General Assembly arc 
vyith respect to the international trusteeship system, including the approval of 
the trusteeship agreements lor areas not designated as strategic. It considers 
the occrctary-Gencrars summaries and analysis of information transmitted by 
members administering non-sell-governing territories not placed under the 
trusteeship sysicm, and is assisted in this consideration by a Special Committee 
established by it for the purpose. 

It considers and approves the budget for the. Organization and apportions 
the expenses among tht mcn.Lcis. Jtexanims the linancial and budgetary 
arrangements with specialised agencies, participates tl y a system of parallel 
voting in conjunction with the Security ( ouncil) in the election of the 15 
Judges of the International Court of Justice, elects the ten non-permanent 
members of the Security Council (Art. 23), the 27 nu ml ers « f the Economic 
and Social Council (Art. 61) and some members of the Trusteeship Council. 

It appoints tlic Secretary-General upon the recommendation of the Security 
Council, and frames regulations for the appointment of the staff of the 
Secretariat. It can expel a member of the United Nations for violation of 
the principles of the Charter upon the recommendation of the Security 
Council. 

It also performs international legislative functions, inasmuch as it ha» 
already approved and adopted the texts of several international conventions, 
including the Conventions on the Privileges and Immunities of the United 
Nations, 1946, and of the Specialised Agencies, 1947,and the Genocide Conven¬ 
tion, 1946. 1 he Geneva Conference on the Law of the Sea, 1958, the Vienna 

Conferences of 1961, 1963 and 1968-69 on Diplomatic Relations, Consular 
Relations and the Law ol Treaties resulting in Conventions on these subjects 
bear eloquent testimony to its achievements in that lield. 


Voting Procedure. —Each member of the 
vole. Decisions of the General Assembly on 


General Assembly has one 
important questions, c. g- 


re ommcndaiion with respect to the maintenance of international peace and 
security, the election of the non-permanent members of the Security Council, 
the election of the members of the Economic and Social Council, the election 
of the members ot the Trusteeship Council, the admission of new members to 
the United Nations, the suspension of the rights and privileges of membership, 
the expulsion of members, questions relating to the operation of the trusteeship 
system and budgetary questions require a two-thirds majority of the members 
present and voting. Decisions on other questions including the determination 
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of additional categories of questions to be decided by a two-thirds maioritv 
cquire only a majority of the members present and voting. 

coiiini?Tf anii T* i r ,, ' — ' rh ® Y"c k " f thc Gc " cral Asscmb >y is mostly dune in 
cm,mute,,, wind, arc mainly four in number, ,iz , main committees, proce- 
dui.tl committees, standing committees and ad hoc committees. 

Committees. These Committees Consider agenda items 
mem- tl"' by .* c Asscmbl >' and make rccoinincndations to its plenary 
Pol 3' , V"* 1 "- ««•"»»««« arc six in number, viz., Firs, Committee 

troinical and Sccuniy, including the Regulation of Armaments), Second 

and r, , ,lt CC( ^ C F n0,n L C o Ul |; V ,a,,ci 2})- Tllird Committee (Social, Humanitarian 
TerrU, I r f Com ."" l,cr -1 1 'usteeship, including Non-Self-Govtrning 

uritorics), Fifth Cmiimiitec (Administrative and Budgetary, and Sixth 

tlie*in ,,llCC 1 cy . al ^ lac, ‘ mc, " ,Mr 1,815 ,l,c right lo he represented on each of 
me main committees. 

2 ‘ Proc f <1 « r al Committees. — These cuinmiuccs deal with the organi- 
zat m, ami conduct ot ,he Assembly's business. Such committee, are two 
(•enei.d Committee and Credentials (^inmittec. 

3. Standing Committees. —These committees deal with coutinuill-- 

Bmhmmr'v n'"' C - ° ( X] A CSC a . rc A,Kiso, > Committee Oil Adn.iniMraiivc and 
Budgetary Questions, Cnir.iuittc.cuu Conn ibutions, Board of Auditors. Ii.vcsi- 
ments Committee and United Nations Staff Pension Committee. 

.... •*.' Ad *? oc Con, raittees.— 'The Assembly or any of its committees m 

- I point committees for special purposes. Several such cornu it tecs were set m» 
>y he Assembly, United Nations Special Committee .'n the Balkani 

N'ltions^ 1 . 10 ''?'/°. r ll| c Relief and Rehabilitation of Korea, United 
Nations Conciliation Commission for Palestine, etc. 

Finally (here is an Inn rim Committee, also known as “Little Nsseinblv" 

• gmally sc. up by the Asscml ly in I-J47. It assists ,1 c Assembly in ’ 

ZZ ZTT „ A1,hoU ^ 0s,i,l ’ lisl,ca 1 ", r . i 8i" al .'y for a year, and subsequent ? 
ami “ ''V ‘! lcr y“ r - 11 was reestablished in 1«J4‘) for an indefinite rn-rind 
■t ul meets when ,he Assembly is not actually in regular session , a s ?.s V 

security Y^ ? ‘ lulics «•* 'nainm^ce ..Care and 

u it). It carries out thc necessary preparatory work in re * ud to m .n 
doming bclore thc General Assembly. ' ^‘ l,d lo mallcrs 

Withdrawal from thc United Nati«»ns. —Thc United v-.; . / i 

dues not make provision for the withdrawal «»f a men.U r Tl. "i n i ^7°' 
Oaks proposals for d.c establishment ..fa General International 

a provision permit.ing withdrawal on ,| ie member si. ■" " , i ,a ‘ l<! 

any au.cn,,men, ,o the Covenant. Article 26 nOhettStj! 

May,,. 

itarr 

and whirl, was approved l,y olm ' s s,tf ’! lh ‘ : . f,,|Iuwi "8 

Conference at its meeting of June 25, 1945 ^- '"‘ d >y P* e,,um " f lhc 
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“The Committee deems that the highest duty of the nations which 
will become members is to continue their cooperation within the Organization 
for the preservation of international peace and security. If, however, a 
■nember because of exceptional circumstances feels constrained to withdraw, 
•*nd leave the burden of maintaining international peace and security, on the 
other members, it is not the purpose of the Organization to compel that 
member to continue its co-operation in the Organization ; nor would it be the 
purpose of the Organization to compel a member to remain in the Organiza¬ 
tion it its rights and obligations as such were changed by Charter amendment 
in which it has not concurred and which it finds itself unable to accept, or if 
an amendment duly accepted by the necessary majority in the Assembly fails 
to secure the ratification necessary to bring such amendment into effect.'’ 

The Soviet Union claimed that the right of withdrawal was inherent in 
the sovereignty of a State, but this contention was not acceded to by the Com¬ 
mission that presented its report to 9th Plenary Session of the San Francisco 
Conference. 

The question that requires consideration is whether a member nation in 
the absence of any specific provision in the Charter has a right to withdraw 
Irom the Organization. Dr. Pasvolsky, who was Special Assistant to the 
Secretary of State for International Organization and Security Affairs at the 
,San Francisco Conference, opined that under the original Dumbarton Oaks 
proposals, where there was no provision cither to allow withdrawal or to veto 
withdrawal, it followed, as a matter of law, that there was a right of with¬ 
drawal, the reason being that the agreement was not of a type which in any 
sense merged the member States into a new government or under which they 
gne up any of their independence. It may also be stated that in one view of 
the matter in an organization of sovereign Slates all members possess the 
iaculty of withdrawal ; that the power to withdraw is implicit in the Charter 
and the mention o! the same in the Committee's report should be sufficient to 
underline it and that the faculty of withdrawal is inherent, being an expression 
of Slate sovereignty. 

1 he other view is that since the League Covenant recognized withdrawal 
as an absolute right which any member could exercise for any reason, or even 
without reason, there must be sufficient justification in the case of the Charter 
where withdrawal might be considered permissible. The withdrawal in order 
to be justified must fall within the ambit of the clausula rebus sic stantibus. . This 
doctrine permits withdrawal on account of a vital change of circumstances, 
such circumstances imperilling the existence of the State which demands itself 
to be released from the obligation of the Organization. But such withdrawal 
cannot be unilateral. The State wishing to withdraw must first make a request 
to the Organization to release it from membership. Kelsen observes that the 
clausula rebus sic stantibus docs neither confer upon ihe members the right of 
withdrawal as an expression of their sovereignty nor a right to withdraw under 
exceptional circumstances. 1 2 

In the absence of a withdrawal clause one is left with the problem of 
ascertaining what obligations the parties intended to assume in this respect. In 
the case of the U. N., which contains no withdrawal clause due to the desire of 
the parties to emphasise their aspirations to stability and permanence, it * s 
nevertheless clear from the travaux preparatoires that the right to withdraw “in 
exceptional circumstances’* (to use the phrase of the report of Committee 1/2) 
was conceded.* Dr. Boweit is, however, of the view that it is clear that mere 

1. Hans Kcl>en l he Law of the United Nations, p. 128. 

2. UNCIO, Doc. 1178, 1/2//6 (2), p. 5. 
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right exists only if it has been recognized and such recognition need not be 
expressly accorded in the Constitution, although this of course is the best way 
to avoid differences of opinion. In other words, the right to withdraw may 
also he granted implicitly, i.e., it may be inferred from the contents of the 
treaty, from the preparatory work in its drafting, etc. It must, however, be 
proved in each particular case that, although withdrawal was not provided for 
in the instrument itself, the intention of the parties was to permit it. An 
instance of the right to withdraw from an international organization, despite 
the absence of a provision therefor in its Constitution, is the United Nations 
Organization ; here the intention of the parties found expression in a special 
interpretative declaration adopted at San Francisco. Although a few authors 
have denied the legal validity of the interpretative declaration (see in parti¬ 
cular Kelson, The Law of the United Nations, p. 122), but this view, observes 
Fcinbcrg, has not been ac *cptcd and rightly so by most of the authorities. He, 
however, concludes on the basis of his investigation that there exists »o 
presumption in favour of the right of unilateral withdrawal from an interna¬ 
tional organization, and that withdrawal is therefore permitted only if it is 
expressly provided for or can be inferred by implication. 1 

The master is, however, not free from difficulty. Even \V. H. O. avoided 
the solution of the basic constitutional problem before the Organization by not 
resorting to legal arguments and controversies when the Socialist Republics 
notified its intention of resuming active participation in \V. H. O.’s work and 
accepted a token payment of 5 per cent, in full settlement of the member s 
financial obligations for the years in which it had not been actively participa¬ 
ting in the work of the Organization. The controversy can, therefore, be 
resolved only if a reference is made to the International Court of Justice for 
its authoritative opinion. Suffice it to say that in view of the fact that since 
the Charter docs not contain a provision regarding the withdrawal, and the 
Organization is, by its nature and purpose, meant to embrace in so far as 
possible all the States of the world, the paramount intention is its universality 
and a member should not be permitted to withdraw or be allowed to escape 
its obligations, unless the circumstances of the ease justify unilateral denuncia¬ 
tion or withdrawal on the principle of rebus sir stantibus , and even the interpre* 
tativc declaration of the sub-commituc, which was approved by Commission 
and later by the plenum of the San Francisco Conference, clearly envisage 
that it was the highest duty of the nations which will become incinbcis to 
continue their cooperation within the Organization for the preservation o 
international peace and security and that it was not the purpose °> , Ul ® 
Organization to compel a member to continue its cooperation in the Organiza¬ 
tion if that member because of cxccptio lal circumstances felt constrained o 
withdraw. It is, therefore, clear that in order to permit withdrawal from tl» c 
Organization, there must be exceptional circumstances to justify the sanic- 
Such exceptional circumstances fall under the doctrine of changed conditio - 
known as the doctrine of rebus sic stantibus. For if the withdrawal were pcn_ nl s 
ted at the pleasure of the party concerned, it would clearly have serious effects 
on the international organization of the world. “The omission”, says Sehacnter, 
“of the usual clause permitting denunciation or withdrawal was evidently due, 
not to an oversight, but to a general policy which favoured universality a,u 
deprecated unilateral action.” This view is fortified by the principles o 
International Law enshrined in the London Protocol of January 17, 13' in 
vhich ihe C.reat Powers declared that it was an essential principle of the 
>f Nations that no power could liberate itself from the engagements of a trca > 


\v 


save with the consent of the 


contracting powers by means <»f an amicable 

engagement. 

1. The British Year Book of International Law. 1963 : Unilateral Withdrawal fr 001 
International Organization by N. Feinberg. 189, 215, 218 
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Indonesia notified her return to the United Nations Organization in 
September 1966, and resumed full participation in the work of the United 
Nations on September 28, 1966. The President of the United Nations stated 
in the Assembly that Indonesia had indicated that it considered its recent 
absence from the Organization based not upon a withdrawal but up >n a cessa¬ 
tion of cooperation. 

“Uniting for Peace” Resolution.— The Charter was framed with the 
underlying idea that there shall be unity of great powers. It certainly existed 
at the time when the Charter came into force. It was however found later 
that that unity was not discernible. The U. N. police force which was provided 
by the Charter was to be placed under the control of the Security Council, on 
which sat the Great Powers with their right of \eto. If, therefore, the Great 
Powers did not agree to stand against aggression, theie was the likelihood of 
the U. N. system f<*r enforcing |x*acc by police power to break down. To tide 
over this difficulty, the United States brought im<» die General Asseml ly a reso¬ 
lution called “Uniting for Peace.** On November 3, 1950, the General 
Assembly adopted the resolution, which provided inter olia as f< I low* : “If the 
Security Council, because of lark of unanimity of the permanent members, 
lails to exercise it' primary responsibility for the maintenance of international 
peace and security in any case where there appears t«» be a threat to the peace, 
breach of the peace, <t act of aggression, the General Assembly shall consider 
the matter immediately, with a \icw to making appropriate iccoiiiincndaiions 
to members for collective measures, including in the case of a breach of the 
peace or act of aggression the use ol armed force when necessary, to maintain 
or restore international peace and security. If not in session at the time, the 
General Assembly may meet in emergency special session within twenty-four 
hours of tlie request therefor. Such emergency special session shall be called 
it requested by the Security Council on the vote of an> seven members, or by a 
majority of the members of the United Nations.** 


The Assembly also created the Collective Measures Committee to work 
out in advance the organization fora prompt resistance to aggression. A 
1 eace Observation Commission was also established by the same resolution. 

The “Uniting for Peace*’ resolution was opposed bv the U. S. S. R. as 
weakening the Security Council by taking away the Council’s full responsibility 
lor peace and security and evading the principle of unanimity as envisaged i„ 
the Charier by the provision of veto. 


Under the powers vested in the General Assembly in virtue of the 
“Uniting for Peace” resolution, an emergency special session of the General 
\ssembly was convened in the first week of November 1956 to discuss the 
Isracl-Anglo-French attack on Egypt at the end of October 1956 after Britain 
and 1 ranee had vetoed a United States resolution in the Security Council 
calling on all nations to refrain from the use of force or threat of force in 
l*k r ypi. 


The “Uniting for Pcac« ” resolution altered the. basic relationship be¬ 
tween tin: two organs ol the l nited Nations, thcGeneral Assembly and the 
occurtly Council towards the maintenance ol world peace. It enabled the 
,n S r& ,n whe ' 1 ^ Sccu , ri, y Council was unable to act owing to 
'mn/'fl “ Wcr differences and to make recommendations, including those to use 
L r l ° ' 1 He various provisions of the resolution arc directed to make 

rOVr, ° mca f ures to restore peace and security both speedy and effective. In 

arises' it has . ^c-ded .ha,, when any situation noticed above 

anses, the General Assembly, in which body important resolutions require only 
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a two-thirds majority of States present and voting, could take up the matter 
and make any necessary recommendations to the member States. 

In the Congo dispute in i960, the legality of the resolution passed by the 
Security Council by a vote of 8 to 2, calling Emergency Special Session of the 
General Assembly was challenged by the representatives of Poland and the 
U. S. S. R. The latter challenged it on the ground that the Uniting for Peace 
resolution had been adopted contrary to the provisions of the Charter which 
required unanimity of the permanent members of the Council in the matter of 
convening emergency sessions. The challenge to the legality of the Security 
Council resolution did not raise the question of the constitutionality of the 
Uniting for Peace resolution on the ground that the competence of the General 
Assembly was limited in that respect by Art. 11, Paragraph 2, and Art. 12 of 
the Charter, apparently because the U. S. S. R. had on two earlier occasions 
voted for calling an emergency special session of the Assembly because the 
Security Council had been prevented by lack of unanimity of its permanent 
members from exercising its primary responsibility for the maintenance of 
international peace and security. Those occasions were in October 1956 with 
respect to the item on the armed intervention in Egypt b> Israel, France and 
the United Kingdom and in August 1958 with respect to a proposed resolution 
pertaining to threats to the peace in Lebanon and Jordan. That objection had 
not been advanced in 1956 even though two permanent members, France and 
the United Kingdom, had cast negative votes in respect of the resolution 
adopted Ly the Security Council on the Sue? intervention. 

Under Article 20 of the Charter special session shall be convoked by the 
Secretary-General at the request of the Security Council. That article docs 
not preclude the convening of a special session at the request of any seven 
(and, now alter the amendment, nine) members of the United Nations repre¬ 
sented on the Security Council. Since however the U. S. S. R. did not subse¬ 
quently challenge the legality of the Emergency Special Session in the General 
Assembly, the matter should be treated to have been settled and the right of 
the Assembly to decide in its own rules the grounds for callin'* a special session 
acknowledged. 

Poland raised another objection on the ground that the Security Council 
had not been prevented from exercising its primary responsibility for 
maintenance of international peace and security, inasmuch as it had adopted 
three resolutions to safeguard international peace in relation to the Congo, and 
as such the conditions requisite for the convoking of the Special Session had 
not been fulfilled. In reply it can only be stated that the fact that the Security 
Council had adopted three resolutions did not preclude the members from 
adopting a subsequent resolution of convoking a special session of the Assembly 
on the ground that the veto of the resolution by the U. S. S. R. providing for a 
United Nations Fund for financial assistance for the Congolese Government, 
prevented the Council from exercising its responsibility for the maintenance of 
international peace. The requisite condition of seven votes had of course 
been fulfilled. 

hailing to achieve any success in the Security Council on account of the 
veto exercised by the U. S. S. R. in the Indo-Pak. conflict in December 1971, 
the United States of America took the issue to the General Assembly under a 
‘Uniting for Peace’ resolution, and in accordance with that resolution, the 
General Assembly was convened on December 7, 1971. And, although the 
General Assembly passed a resolution calling for immediate ceasfire and with 
drawal of all troops on their own side of the Indo-Pakistan borders, it ultima¬ 
tely left the matter to the Security Council for taking appropriate action in the- 
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light of the General Assembly’s resolution, where again there was no 
unanimity which could enforce the General Assembly’s resolution. 

In spite of the passage of the Uniting for Peace Resolution, the Council 
retains its legally established primacy in the maintenance of peace and the 
earlier stages of the Lebanon, Jordan and Congo crisis were in fact handled by 
the Council ; but so long as th * cold war (and groupings of major powers) 
remains intense, it is likely to be the Assembly which plays, the chief role. 1 
In the Indo-Pak. conflict both the General Assembly and the Security Council 
failed to advance the cause of peace. 

Appraisal of the work. — The General Assembly, to quote the language 
of Goodricli and Hambro, has not only provided a foruin, but it has shown 
itself capable of taking decisions. It is empowered to discuss any problem 
falling within t ic jurisdiction of the United Nations and concerning 
“anything and everything under the sun for human welfare, human rights, 
food, shelter and clothing for all.” 

According to Starke, “.it is remarkable that in practice the General 

Assembly has been able to lake a leading role in questions of international 
peace and security. It has discussed some of the leading political problems 
brought before the United Nations such as those relating to Palestine, 
Greece, Spain, Korea, Suez and the Congo, ami also taken concrete action 
with reference to them. For instance, in regard to Palestine ii appointed a 
Special Committee in 1947 to investigate the facts, and subsequently in 
1941' appointed a Mediator to secure peace I etween the Jews and the Arabs, 
and later a Conciliation Commission. In 1947, it set up mediatory and 
supervisory machinery to deal with the Balkans problem in the form of a 
Special Commission...it materially contributed t» the settlement of the Suez 
Canal zone conflict in October-Noveml), r, l95l>, and in September, 1960, it au. 
thorised the continued maintenance in the Congo of a United Nations Force.”® 

The “Uniting for Peace*’ resolution passed by the General A'scmhly on 
November 3, 1950, has considerably enlarged the powers of the General 
Assembly. It has softened the edge of the veto enjoyed by the Big Five. 
In pursuance of the above a Peace Observation Commission and a Coll ctivc 
Measures Committee were set up whose functions arc to report on the situa¬ 
tion in any area where international peace and security may be threatened 
and to consider measures which might l>c used collectively to maintain and 
strengthen international peace and security. 

l'ltc General Assembly had been successful in controlling the Israel- 
Anglo-Frcnch aggression on Egypt in October 1950, which might otherwise 
have assumed a menacing situation leading to a world war. 

2. The Security Council.— The Security Council initially consisted of 
eleven members of the United Nations. The Republic of China, France, the 
Union of Soviet Socialist Republics, Great Britain and the United States of 
America are live permanent members, while six non-permanent members 
were elected by the General Assembly for a term of two years. Under the 
amendment adopted bv the General Assembly on the 17th December, 1963 
and which came into force on the 31st August, 1965, 3 the Security Council 
shall consist of 15 members and the General Assembly shall elect ten other 
U. N. members to be non-pcrinancnt members of the Security Council. In 
the election of non-permanent members due regard is specially paid to the 
contribution ol members of the United Nations to the maintenance of 

!. J. L. Bricily : The Law of Nai ons. Sixth Edition, p. 118, : Opin. Cited. 

. J. O. Marke : An Introduction lo International Law, 7th Ed., p G02, 

.. .Ncr amendments to Arts. 2J. 27 and 61. United Nations Judicial Yearbook (1965). 
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bu'tTon ati ° nal PCaCC and securi,y and a,so to equitable -geographical distri- 

ha-ionV"m r A n 2 - 7 of t ^ c . C c arte : each member the Security Council 
m^ T Occasions of the Security Council on procedural matters are 

made by an affirmative vole of nine members ; and its decisions on all other 
matters arc made by an affirmative vote of nine members including the 
concurring votes of the permanent members ; provided that in decisions con- 
. thc P acific , settlement of disputes, whether under Chapter VI or under 

Art. paragraph 3 (reference of a dispute to regional settlement), any 
peimancnt or non-permanent member, if a party to the particuar dispute 
under consideration, must abstain from voting. 

I he Charter also provides that any member of the United Nations which 
is not a member of thc Security Council may participate, without vote, in the 

discussion of any question brought before the Security Council whenever the 

atter considers that the interests of that member are specially affected. 

. lmilarly, any member of the United Nations which is not a member of the 
security Council or any State which is not a member of the United Nations, 

1 it is a party to a dispute under consideration by the Security Council, 
shall be invited to participate, without vote, in the discussion relating to 
the dispute. 8 

The Presidency of thc Security Council is held in turn by the members 
i* 'he Security Council in the English alphabetical order of their names, 
bach 1 resident holds ofTicc for one calendar month. 

Powers and Functions of the Security Council.— The performance 
ot almost all legally important functions of the United Nations is conferred 
upon the Security Council acting either exclusively or in consultation with 
the General Assembly. The primary responsibility for the maintenance of 
international peace and security has been conferred by thc members of the 
United Nations on the Security Council. The Security Council r s an organ 
ot thc United Nations. It has more or less to perform the work of an 
executive nature. It, therefore, acts on behalf of the United Nations and 
under Article 25 of the Charter thc members of thc United Nations have 
undertaken to accept and carry out thc decisions of thc Security Council. 

Pacific and Compulsive Settlement of Disputes.— Thc Security 
Council'perforins dual functions. It investigates disputes under Chapter VI 
<'f the Charter and it takes action with respect to breaches of thc peace under 
Chapter VII. Under Chapter VI thc Security Council, when it deems 
necessary, calls on thc parties to a dispute, the continuance of which is 
likely to endanger the maintenance of international peace and security, to 
seek a solution by negotiation, inquiry, mediation, conciliation, arbitration, 
judicial settlement, resort t.» regional agencies or arrangements, or other 
peaceful means of their own choice. Should thc parties to a dispute of thc 
nature referred to above fail to settle it by thc means indicated, thc Security 
Council decides whether to recommend appropriate procedures or methods 
of settlement or whether to recommend the actual terms of settlement. 1 he 
Security Council may also investigate any dispute or situation which might 
lead to international friction either of its own motion or on reference being 
made by any member of the United Nations, by a non-member who is a 
party to thc dispute, or by the General Assembly or by thc Secretary-General. 
The various activities of the Security Council hitherto undertaken in the 
direction of pacilic settlement of disputes relate to calling upon the Nether¬ 
lands and Indonesia to cease hostilities in 1947, Good Offices Commission 
m the Indonesian case pursuant to a resolution of the Security Council of 
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liic 25th August, 1947, appointment of a mediator and subsequently a 
commission of conciliation with regard to the question of Palestine and its 
efforts to reach an amicable settlement in the Indo-Pakistan dispute. 

Under Chapter Yll the Security Council determines t he existence of 
any threat to the peace, breach of the peace or act of aggression and makes 
recommendations or decides what measurcs.shall be taken to maintain or 
restore international peace and security. The measures that may be taken 
by the Security Council fall within the purview of enforcement action and 
are of two kinds. The first consists of measures not involving the use of 
armed force as provided in Article 41. I lic Security Council may call upon, 
under the provisions of this article, the members of the United Nations to 
apply such measures as interruption of economic relations and of means of 
communications and the severance of diplomatic relations. The second kind 
of measures is applied under Article 42 when the measures provided for in 
Article 41, as mentioned above, prove inadequate and may consist of such 
action by air, sea or land forces as may he necessary to maintain or restore 
international peace and security, including blockade. With a view to 
carrying out these obligations all members of the United Nations have 
undertaken to make available to the Security Council, on its call and in 
accordance ttli special agreement or agreements armed forces, assistance 
and facilities, including rights of passage, necessary for the purpose of 
maintaining international |*eacc ami security. Article 45 of the Charter 
provides for Military Start Committee, composed of the Chiefs of Staff of the 
live permanent members to advise and assist the Sec urity Council in regard 
to military aspects of enforcement a* lion. In order to eiiftl le the United 
Nations to take urgent military measures, members have also undertaken 
to hold immediately available national air-b»rcc o.iuingcut^ for combined 
international enforcement action. 

I he Security Council fen- the Inst time exercised f —wm ifivc or cnfoi’cc^ 
nient action in the Korean War when by its resolutions n| June 27 and July 7, 
1950, it condemned the aggression of North Korea and asked the members to 
provide military forces and othe r assistance and make them available to a 
unified command under the United States, flic resolution of July 17 requested 
the United States to designate the commander of such forces and authorized 
the unified command at ils discretion to use the United Nations I’lag. The 
lorccs of the Korean Republic were assisted by American lighters auel bombers. 

I lie United Nations further placed an embargo on the cx|>ort of strategic 
materials to the Communist China and North Korea by the member' a rl nou- 
meiniic Slates. Prior to this the Security Council in the eases of Palestine, 
Indonesia and Kashmir only m tiined iucll primarily u, the task of bringing 
about ceasefire by agreement of the parties. ° ° 

It is, however, still uncertain as to how far enforcement action will be 
effective when appplied by the United Nations on the lailurc of a nation to 
settle a dispute by peaceful means. Under the Charter no enforcement action 
is possible except through the Security Council. In the Security Council the big 
l ive have the veto right, and consequently enforcement action against a great 
power is totally excluded. 

1 he three resolutions of the Security Council providing for enforcement 
measures against North Korea could he adopted in the absence of one of the 
permanent members of the Security Council. Under Article 27 (S) as amended 
decisions of the Security Council on all matters other than procedural are made 
l>y an affirmative vote of nine members, including the concurring votes of the 
permanent members. The Soviet Union, therefore, challenged the legality of 
t lie resolutions at the 482nd meeting of the Security Council on the ground that 
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ilie decision* of the Council could be lawful only if its five permanent members 
participated and concurred in the same. And since the representative of the 
U. S. S. R. was absent and that Chinese People’s Republic was not represent¬ 
ed, the resolutions adopted by the Security Council under the dictate of the 
United States delegation and in breach of the United Nations Charter had no 
legal force. This contention, although negatived, seems to have some force. 

The action taken in Korea falls within the ambit of compulsive settle¬ 
ment of a dispute by the United Nations. 

Dr. Murray remarks : “The security clauses, providing the new Organi¬ 
zation with ‘teeth* of enormous size and instantaneous action, have been 
generally applauded as putting the new C’hrater on quite a different level of 
practical efficiency from the old Covenant. And so it might well seem on first 
reading. But reflection raises doubts and even suspicions. The only Powers 
possessing or likely to possess enough forces to put the peace of the world in 
peril have armed themselves to the full and insisted that the great Peace 
Organization shall have no authority over them. They make certain general 
promises of good behaviour, but remain free to do as they like. Meanwhile 
we arc expected to congratulate ourselves that the new League has ‘teeth*. 1 

The other functions of the Security Council are in relation to regional 
agencies and regional arrangements for pacific settlement of local disputes. 
The Security Council also controls and supervises trust territories which arc 
classified as strategic areas. It also recommends to the General Assembly 
admission, suspension and expulsion of members. It also deals with amendments 
to the Charter (Arts. 108-109) and election, in conjunction with the General 
Assembly, of the 15 Judges of the International Court of Justice. 

Voting Procedure in the Security Council. —Each member of the 
Security Council has one vote. Decisions of the Security Council on procedural 
matters arc made by an affirmative vote of nine members. Decisions of the 
Security Council on all other matters arc made by an affirmative vote of nine 
members, including the concurring votes of the permanent members. In these 
cases the permanent members’ affirmative vote is necessary in favour of a 
particular decision, otherwise that decision is blocked or vetoed and falls 
through. 

Veto Right.— The question of the permanent member’s right of veto 
. has assumed much importance and bears some discussion. It was originally 
planned at the San Francisco Conference that special responsibilities for the 
maintenance of international peace and security lay on the Five Great Powers. 
President Roosevelt, who was most responsible for mooting the idea of a world 
organization in the last days of the Second World War, thought that it was essen¬ 
tial for the great powers to pull together in the post-war period and this could 
be achieved only if they co-operated and did not fight eacli other. He foresaw 
that it was not possible for great powers like the U. S. A. and U. S. S. R- to 
come into an assembly where a number of small countries could just come 
together and by the sheer force of majority ask them to do this or that. He 
realised that they were differently constituted and that there was difference 
in their economic and social systems. It was a very difficult thing for great 
nations to lake a risk of that sort and, therefore, the veto became essential in 
that state of the world, otherwise there could not be the United Nations a 1 
all. So ihey accepted that as representing a certain unfortunate reality. The 
veto, therefore, meant that the United Nations could not or should not try to 
coerce any of the Big Powers, because if they tried to do so by voting strength, 
that power would veto it. It meant, in other words, that any attempt to coerce 
1. Dr. Gilbert Murray : Fro.u the League 10 U. N., p. 159. 
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a great power inevitably meant a world war and the idea was to avoid that 
world war and keep the dispute and conllict on the level of the conference 
table and not the field of battle. 1 The justification for affording this special 
or exceptional status to the five members, viz ; that of permanence and special 
voting rights, lies, to adopt Jessup’s phrase, in the “inescapable fact of power 
differentials”. 

Under the Charter no enforcement action is possible except through the 
Security Council. In the Security Council the great powers have got tlie veto 
right and consequently enforcement action against a great po.vcr is totally 
excluded. Kelsen observes that the veto right of the five permanent members 
of the Security Council, which places the privileged powers above the law of 
the United .Nations, establishes their legal hegemony over all the other 
members of the Crganization and thus stamps on it the mark of an autocratic 
or aristocratic regime. He further observes that the Charter proclaims as its 
lust principle the sovereign equality of all its members. There is an open 
contradiction between the political ideology of the United .Nations and its 
legal constitution. And this contradiction may completely paralyse the great 
advantage that the Charter tried to gain over the Covenant by Conferring upon 
the Security Council a power almost equal to that of a government. 2 

The veto was established with the hope that the big powers would 
succeed to maintain an understanding, which they exhibited during the war, to 
ensure a harmonious and smooth working of the organization. It was thought 
preposterous to arm a small country like Iceland with the same voting right as 
and a voice equal to that of, the Soviet Union, U. K. or the United States’ 
without regard to the size, population or strength of the \arious countries! 

1 he cherished hope of maintaining cordial relations among the permanent 
members o| the Council had been belied, and a cold wai between the United 
States and Soviet Russia Llockcd the progicss of the U. .\. towards its goal o| 
achieving international cooperation. 
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d the San I rancisco Confcicncc, the Four Sponsoring Powers, \iz. Great 
, the United States, Russia and China, issued a Joint Interpretative 
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been fair to the Russians with regard to her veto policy. If the Russians have 
abused the veto, we have not failed to abuse their abuse. To be sure, in a few 
cases the exercise of the veto was clearly intended to protect the Soviet 
satellites ; in the great majority of other cases Russia’s motive was to maintain 
her relative power position in the United Nations rather than to obstruct its 
activities : vetoes were also directed against the admission of new members to 
prevent an increase in the size of the majority in the General Assembly ; and 
the remaining vetoes were applied to prevent any formal action which, directly 
or by implication, vould increase the competence of the General Assembly. 

In order to curb the effect of veto, the General Assembly at its 302nd 
Plenary Meeting on Xovembere 3, 1950, resolved—against the views of the 
U. S. S. R. —that if the Security Council, because of lack of unanimity of the 
permanent members, fails to exercise its primary responsibility for the 
maintenance of international peace and security in any case where there 
appears to be a threat to the peace, breach of the peace, or act of aggression, 
the General Assembly shall consider the matter immediately with a view to 
making appropriate recommedations to members for collective measures, 
including in the case of a breach of the peace or act of aggression-the use of 
armed torcc when necessary to maintain or restore international peace and 
security. If not in session at the time, the General Assembly may meet in 
emergency special session within twenty-four hours of the request therefor. 
Such emergency special session shall be called if requested by the Security 
Council on the vote of any seven members, or by a majority of the members 
of the United .Nations. 

In the Competence of the General Assembly for the Admission of a State to the 
United Nations M. Alvarez in his dissenting opinion observed that “to decide 
that the right of veto may be freely exercised in every case in which the 
Security Council may tak^ action would mean deciding that the will of a 
single Great Power could frustrate the will of the other mctnlxirs of the Council 
and oi the General Assembly, even in matters other than the maintenance 
of peace and security ; and that would reduce the U. N. O. to impotence.” 

Double Veto.—We have seen eariler that under Art. 27 each member 
of the Security Council has one vote. Decisions of the Security Council on 
procedural matters aac made by an affirmative vote of nine members. 
Decisions of the Security Council on all other (that is, substantive) matters arc 
made by an affirmative vote of nine members, including the concurring votes 
of the permanent members, except that any member must abstain from voting 
indecisions concerning the pacific settlement of a dispute to which it is a 
parly. A negative vote by a permanent member on a matter which is not 
procedural (that is a substantive matter) is popularly referred to as a ‘veto*. In 
practice, a permanent member's voluntary abstention from voting on a 
substantive question is not regarded as a ‘veto*. It was the absence of the 
•Soviet Union, one of the permanent members, from the Security Council that 
enabled the latter to adopt the three resolutions on Korea, dated the 25th 
June, the 27ill June, and the 7tli July, 1950. The legality of this practice was 
confirmed by the International Court of Justice in the Advisory Opinion of 
June 27, 1971, on the Legal Consequences of the Continued Presence of South Africa in 
Namibia (Southwest Africa) wherein it had ruled thf t the Security Council 
resolution of 1970 declaring illegal the continued presence of South Africa in 
South West Africa, was not invalid by reason of the abstention from voting of 
its two permanent members. 

A noteworthy feature of the voting procedure in the Security Council is 
the distinction drawn between procedural matters on the one hand and 
matters of substance on the other. The text of the Charter does not define 
either of the two categories. A set of interpretative rules was drawn up in the 
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form of an agreed Statement l,y the Great Powers in 1945 in answer to a 
questionnaire of 23 items. The San Francisco Conference did not take any 
orn.al action on that Statement, with the result that the same, though 
binding in practice, has no legal authority on any organ of the United Nations 
Accordingly the matters which arc prominently procedural fall within a 
la. row range, those including the time and place of Security Council meetings, 
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sional Rules of Procedure which required seven votes of dissent from it to 
overrule presidential ruling which was challenged. 

Another occ?sion for the use of double veto arose in the Formosan case 
on the 29th September, 1950, on an Ecuador resolution to invite a representa¬ 
tive of the People’s Government of China to attend discussions of the Formo¬ 
san question raised by that Government. The British President, on a vote of 
seven in favour and three ^including Nationalist China and the United States) 
against, ruled the resolution adopted. The Chinese Nationalist delegate con¬ 
tended that his negative vote was a veto by virtue of the Statement of the 
•Sponsoring Powers, and the earlier double veto precedents. At the n:xt meet¬ 
ing, the British President asked for a vote whether the Ecuador resolution 
was procedural. Nine votes were in favour, China voting against; the Presi¬ 
dent ruled the resolution procedural, and therefore adopted despite the Chinese 
\cto. The Chinese delegate asserted the force of his negative vote, and 
demanded tha. the matter be submitted for advisory opinion of the Interna¬ 
tional Court of Justice. The President treated this as a motion of dissent 
from his ruling under Rule 30, and, in the absence of a vote of members 
overruling it, declared that his ruling must stand. 

Self-Defence. —Article 51 of the Charter recognizes the inherent right 
of individual or collective self-defence if an armed attack occurs against a 
member of the United Nations, until the Security Council has taken the 
measures necessary to maintain international peace and security. Such measures 
taken in self-defence are to be immediately reported to the Security Council 
and shall not in any way affect the authority and responsibility of the Security 
Council under the present Charter to take at any time such action as it deems 
necessary in order to maintain or restore international peace and security. Bui 
this right of self-defence arises only (1) in case of an armed attack (and must 
not be used for any other violation) and (k) the absence of assumption of 
responsibility by the Security Council. Thus an alarming military concentra¬ 
tion by a neighbouring State would not justify the State whose peace is 
threatened to resort to force by the process of self-defence. It will only entitle 
it to report such concentration, as is likely to affect or threaten international 
peace and security, to the Security Council. 

Anticipatory self-defence is not warranted by the provisions of Art. 51 
of the Charter, although the general practice of States points the other way. 
Pakistan rested her case with regard to the entry of her troops in Kashmir in 
1948 on anticipatory self-defence. Israel’s invasion of Sinai in October 1956, 
and then in June 1967, and, finally, the invasion of Czechoslovakia by the 
U. S. S. R. in 1968 were also in pursuance of the supposed right of self-defence. 
Israel’s claim that all her military actions were essentially in the nature <>f 
self-defence, fi r she has been in a state of self-defence since 1948, which would 
continue until the Arab Governments agreed to end the war waged against 
Israel and conclude peace, was considered by the Security Council on several 
occasions ; but the Security Council formally condemned Israel f«>r illegal 
reprisals and rejected the plea of self-defence. 

The Charter, therefore, forbids any use of force on the part of ihc in¬ 
dividual members except for the exercise of the right of sel f-dcfence against 
an armed attack. 

According to the provisions of Art. 51, “the right of individual or col¬ 
lective self-defence shall have precedence in fact over the functions assigned 
to the organs of the United Nations.** 

The provisions with regard to the self-defence in the U. N. Charter diner 
materially from those provided in the Covenant of the League of Nations. 
The Covenant reserved to the members the right of self-help in all cases in 
which the League proved unable to settle the dispute. 
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Legal Status of the Organization. —K. el sen observes ilial i he United 
Xati ns possesses juridical personality in the field of International Law as well 
as in the field of the national law of the Member States, and as such is capa¬ 
ble of being a subject of legal duties and legal rights, of performing legal 
transactions and of suing and being sued at law. The United Nations has the 
power to enter into those international agreements which it is authorised by 
special provisions of the Charter to onclude. The Security Council has al¬ 
most the character of a governmental body. Under Article 26 of the Charter 
it has been empowered to formulate plans to be submitted to the members of 
the United Nations for the establishment of a system for the regulation of 
armaments. Then, Article 104 confers on the Organization juridical per¬ 
sonality in the field of national law by providing that the Organization shall 
enjoy in the territory of each of its members such legal capacitv as may be 
necessary for the exercise of its functions and the fulfilment of its purposes 1 
Article 43 provides f-r agreements between the Sccuiity Council and the 
members of the U. X. for making available to the Security Council armed forc¬ 
es, assistance and facilities for the pur|»ose of maintaining international 
peace and security. Aitide 81 authorises the U. X. i«. exercise jurisdictional 
and legislative powers with regard to territories under the trusteeship 
agreement. 1 


The Organization enjoys in the territory of each «*f its members such pri¬ 
vileges and immunities as are necessary f..r the fulfilment of its purposes 
Representatives of the in -mbcrs of tlu- United Nations and officials of the 
Organization also enjoy such privileges and immunities as arc necessary f«>r the 
independent exercise «>f their functions in connection with the Organization. 

The Convention of 19*16 on the Privileges and Immunities of t hc United 
Nations provides as follows : 1 he United Nations shall ix>sscss juridical person¬ 
ality. Its property and assets shall enjoy immunity from legal process except" 
when that immunity is waived. Thc premises and archives of the United 
Nations shall I e inviolable and its property and assets shall be free from all 
direct taxes and customs duties. 1.. regard to its oflicial communications, the 
United Nations shall enjoy treatment m thc territory of each member State 
which is no less favourable than that accorded by the government of that 
member to any other government. Thc representatives of members, officials 
<•1 tlic United Nations, and experts on missions of the United Nations shall 
enjoy such privileges and immunities as arc necessary f or the independent 
exercise of ilieir functions. And, lastly, tlic United Nations may issue United 
Nations/emwpussrr itsolhcials which shall be recognized and accepted as 
valid travel documents by the member btates. 1 

Tlie Organization thus enjoys functions and rights which can only I,, 
explained on l ie basis ol the possession of a large measure of inlrrnat'ion d 

personality and the capacity to operate upon an international plan, It s '! 

observed by the International Court ,.f Justice, the supreme type „f interna 
. onal organization, and n could no, carry ou, the intentions of its founder, !f 
it was devoid ol international personality. Its members by entrusting ce? !i , 
functions to it with the attendant duties and responsibilities, have clothed i, 
with the competence required to enable those functions to be cffecUvelv 
discharged. It proceeds essentially on the basts of voluntary cooperation w ,| V 
members and ‘ commands” only in the limited held of enforcement act on vU 
the .Security Council, l hls reliance on cooperation is a characters, 
organisation to which sovereign powers are no, delegated by the members.* 

1. Han, Kcten . The Law of Unite,! Nation, p. 329. 
p. 22. inci . . eu. e Law of International Insthutions. Second Edn. 1970, 
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Fenwick obs;rves that clearly the United Nations is not a ‘superstate* or 
anything resembling a world government, for Article 2 of the Charter 
proclaims that the Organization is based on the principle of the sovereign 
equality of all its members. But it is clear that the United Nations, like its 
predecessor the League <>| Nations, is to have a definite legal personality, a 
corporate character of its own apart from that of its individual members. Like 
the League it will be able to lake title to property in its own name ; it will be 
able to enter into contracts as a corporate body and acquire rights and assume 
obligations ; it will be able to administer public international services and to 
act as trustee for individual States ; it will be able to govern territory through 
its designated agents and to act as guardian and protector of a dependent 
international person. 1 As regards the question whether the term “confedera¬ 
tion” can be used for the United Nations. Fenwick points out that it is an 
academic question that can l>e left for future discussion. Oppenheim is of 
the view that the U. X. approximates more closely to a confederation than to 
a Federal State. “This is so in particular in view of the right of withdrawal 
from the Organization, of the practical non-existence of any true legislative 
powers vested in the United Nations, and of the virtual absence of any direct 
relation between the United Nations and the nationals of the member- 
Statcs.” 3 

It was observed by the International Court of Justice in the Reparation for 
Injuries Sujjered in the Service of the l hi ted Nations 3 that the “Organization is an 
international person. Thai is not the same thing as saying that it is a State, 
which it certainly is not, or that its legal personality and rights and duties are 
the same as those ol a State. Still less is it the same thing as saying that it is 
‘a super-Statc,’ whatever that expression may mean. It does not even imply 
that all its lights and duties must be upon the international plane, any more 
than all the rights and duties of a State must be upon that plane. W hat it 
docs mean is that it is a subjec t of International Law and capable of possessing 
international rights and duties, and that it has the capacity to maintain its 
rights by bringing international claims." It is a juristic person sui generis. 

1 he International Court of Justice has held that the United Nations is a 
legal entity separate and distinct from the member States. W hile it is not a 
state nor a super-Statc, it is an international person, clothed by its members 
with the competence necessary to discharge its functions. 

The competency of the United Nations to sue the United States in Federal 
Court und r the Suits in Admiralty Act formed the subject of decision in 
Balfour Guthrie & Company v. t hi ted States 4 and the United States District Court 
observed that the broad purpose of the International Organizations Immunities 
Act was to vitalize the status of international organisations ol which the 
United States is a member and to facilitate their activities. Further, Article 
104 ol the Charter of the United Nations provides that the Organization shall 
enjoy in the territory of each of its members such legal capacity as may be 

necessary for the exercise of its functions and the fulfilment of its purposes. 

As a treaty ratified by the United States, the Charter is part of the supremo 
law of the land. 1 he Court accordingly held that the capacity to institute 
legal proceedings conferred on the United Nations by the International 
Organizations Immunities Act includes the competence to sue the United States 
in cases in which the United States has consented to suits by other litigants. 

L Charles G. Fenwick : International Law, pp. 182-183. 

2. Oppenheim : Internationil Law. Vol. I, 8th F.d.. p. 423. 

3. I. C. J. Reports (1949), p. 174. 

4. 1950, 90 F. Supp. 831. 
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he Charter between the Security Council and the Assembly and b ’ " 1 i 

the Assembly to wield wide powers when because of the lack of ,, C "? b ‘ cd 
the permanent mc.nl .-.s, the .Security Council fails to f “ a '" mUy ,,f 

responsibility the „,ai„.e„a„, c ..f imer a otml pe ee an 

atcep^rix p^i^t^L^r ;V" u »* 

tolerance, the equal rights ol'men and women rr n *, r Ul ,' ,sa 8 cs justice and 
tor fundamental freedoms lor all without distinction as^o rarr^" ri f lli a,,d 
o« religion, resect for ihc obligations arising from ircJicl a a SC> !’ ,an ^ a S‘ : 
of International Law and ihc equal ridits of > ,|| n .,\ t , nd ° t,lcr sources 
■i be operative articles of x \*c Charier lons ; l J° ,h ««<*ai and srnall. 

expectations. Lharie., however, bcl.c any such high 

power afforded to thc^Tg^Five]!MtabliSr* I’ 1 Uw l,lc ri S ltl °f absolute 

I. Opprnh.im : JLH **T *- * 



384 


THE UNITED NATIONS 


and relegates ihe smaller nations to the background. Article 2 (1) of the 
Charter no doubt bases the Organization on the principle of the sovereign 
equality of all its members but the various provisions virtually in the result 
authorise only the great powers to deal with one another on an equal footing. 

Professor Smith observes that the doctrine that supreme power is above 
all law finds expression in the Charter in two ways, which may be described 
as the positive and the negative expression of the same principle. According 
to him, “all power is vested in the Security Council and can be exercised by 
seven (and, after the amendment of Art. 27 of the Charter, nine) members of 
the Council, provided that these include all the “Big Five”. Assuming that a 
majority so constituted can be obtained, the Charter imposes no legal limits 
whatever upon what the Council may do. This is the positive expression of its 
principle. In its decision the Council is not bound to observe any rules of 

law or to respect the provisions of any treaties-The decisions of the Council, 

in so far as it can agree upon any decisions, will not be controlled by law, but 
will be in themselves the source of law. Law thus becomes the voice of 
power, and the procedure of Munich, if not the actual decision, is now 
consecrated by the Charter of the United Nations.” The above is, however, 
subject to the condition that this power becomes powerless if it is not 
unanimous. 

“The negative aspect of the doctrine finds expression in the so-called 
‘\clo,’ the principle that no positive action can be taken against a Great 
Power without its own consent.” The principle of unanimity reminiscent of 
the League Covenant and other international proceedings can no longer be 
invoked except by the Big Five who are permanent members of the Council- 
If the Big Five can secure the support of two (and, now after the amendment 
of Art. 27 of the Charter, four) other n embers of the Security Council, all the 
remaining members ol the United Nations arc deprived of the protection which 
they formerly enjoyed under the traditional rule of unanimity. They have 
only a right to be heard but beyond this they have no control, and the whole 
body of members is pledged to support and enforce any decision at which the 
Council may arrive. 1 

U. N. and the League.—The Covenant of the League of Nations was ' 
part of the Treaty of Versailles and was bound up with its fulfilment. All the 
powerful nations that joined the League in the early days did so in the sense 
that they wanted something to buttress existing treaties and existing territorial 
settlements. The birth of the United Nations is not related to the treaty ol 
peace imposed upon the vanquished nations but relates to the determination 
of the peoples ol the United Nations to save succeeding generations from the 
scourge of war. 

Apart from their origin the purposes of both the League and the United 
Nations are fundamentally the same, oiz., to preserve international peace and 
security by encouraging settlement of disputes among nations by amicable 
means without resort to force. 

The League of Nations was first conceived in order that “the principle ol 
public right take precedence over the individual interests of particular 
nations.” President Woodrow Wilson conceived the League of Nations as 
“the ey,- of the nations to keep watch upon the common interest, an eye that 
does not slumber, an eye that is everywhere watchful and attentive.” The 
idea of a world organization as originally conceived at the time of the forma¬ 
tion of the League of Nations is far more firmly established by means of the 
United Nations than it ever was in the years of the League of Nations. 

1. H. A. Sinuli : The Crisis in the Law of Nation*, p. 88-92. 
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Iii the United Nations there arc six principal organs, viz., the General 
Assembly, the Security Council, the Economic anil Social Council, the 
Trusteeship Council, the International Court of Justice and the Secretariat, 
while the League had only three principal organs, viz., the Assembly, the 
Council and the Secretariat. The League, therefore, primarily confined itself 
to political activities, while in the U. N. more emphasis has been laid on the 
economic, social, cultural and humanitarian matters which are s • intimately 
related to the happiness of the mankind. The present organization lays 
emphasis on the development of human personality and the preservation of the 
fundamental right of the individuals. The United Nations Educational, 
Scientific and Cultural Organization (U. X. E. S. C. O.), the World Health 
Organization (YV. H. O.), the International Bank for Reconstruction and 
Development and the International Monetary Fund arc all designed to secure 
economic, social and cultural unity of mankind. Flic preamble to the U. N. 
i . r () — ;“ Sincc wars begin in the minds of men it is in the minds of men 
that foundations of peace must be laid”—further lends countenance to the 
humanitarian character of the U. N. 


Under th • Charter, decisions of ih«* General Assembly on important ques¬ 
tions require a two-thirds majority of the members present and voting, while 
decisions on other matters require only a majority of the members present and 
voting. In the Security Council decisions on procedural matters require only 
an affirmative vote of seven (and, now aftci tlic amendment of Art. 27, nine) 
members, while decisions on all other matters require an allinnativc vote of 
seven (and, now after the amendment of Art. 27, nine) members including the 
concurring votes of the permanent members. In the League all decisions of 
importance required unanimity as the nations were unwilling to surrender any 
portion of their sovereignty. The voting procedure in the United .Nations is, 
therefore, a distinct improvement upon the League. 

It is no doubt true that the \cto right of the big powers may obstruct 

the activities of the Organization. The same was true also in the case of the 

league with the provision of unanimous decision. The veto right of die bi- 

powers prevents any enforcement action against them. It substantiatcsthV 

(loctrinc that supreme power rested in the Security Council through the Big 

l uo is above all law. Ii has, however, to lie re u- nb;rj l tint thedecisi ms the of 

*»« it unci .°f the League had merely the advisory or recommendatory character 

mr r ,ne, " bc r °. l - Lca > ru , c 1,01 “-presented on the Council were not obliged 
to carry out the decision of the Council. * 

,|£ h £ rc is “ « lear demarcation of functions Unwed the .Security Council 
!' i Gl Asseinbliy. I lie members of the United Nations have conferred 
G T nC1 ,he pn .S ar >' r^ponsibility for the maintenance ol inter- 
national peace and security. There was no such clear-cut demarcation of 
unctions between the Assembly and the Council of the League and as such the 
League was weak and lacked the characteristic, or any world orea^at on 
which could successfully maintain international -peace and security The 

dieTcLne ,U ', lr ' ’ ,h °“ Sh havi " 8 ™T re *' ricxai fu " than the Council of 
he League, possesses more powerful means of enforcing its decisions. 

bctwecn^^l^gueati'd'tlu^Uu'ited'^Slions "'n° ",* diflbamcc 

on'th^othcr hand'w^T,a*? ° f ,l " Cal lo “national i.eacc";"Uic^Lcaym'; 
mc nber Stan s had e r ,U , S P°" crs lo actions only when the 
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force or operations by air or sea and to call upon the members of the United 
Nations to make available to the Security Council on its call armed fnree, 

ninEfnWrnrUoSand 5 ’ inC ' udi 1 g " gh ! of P assa ? e ' for the purpose of maintai¬ 
ns 

disposal of the League and even its decisions were mere mcomm“ndaton- 
dccistonf of tlm ^League™"' mCmbCr C ° U ' d '‘ 0t be forccd to "ut the 

r 

by a complete decentralisation of the procedure for the application of enforct- 
whe hTr^nTh* Atric * cl K 6 o f the League left it to itsTSS to dS 
W 1 f hcr mcmber had VI °lated its Obligations under the Covenant and 

appi ed e TtTrnV n , C Tr S n?t inVolving lhc usc of armed force shall be 
fhe use *»f Irm^ f ? ,d lm ^ sc . u P on lhc members any obligation for 

ons ThVcht f° rCC ' L ° n u Y ai J lho ^ ls f d tb o Council to make recommenda- 

the ou,sTh\n C wh,l; °" thc otbcr , hand » h ^s centralised both the decision as to 
the question whether there existed a threat to the peace breach of the ncacc 

measure whether™ *'\ d ihe dccisio . n as /° lhc application* of the enforcement’ 
measure whether involving or not involving the usc of armed force and has 

imposed upon the members the obligation to carry out this decision. 1 * 

thills a linn , r ^ rd ; % ? “'I'**!? 1 '. 0 ? lbc Lca 8 w of Nations did not mention any- 
Covenlnt nrn^Vl P ° f lndl Y ldual ° A r collective self-defence. All that the 
Covenant provided was contained in Article 15, paragraph 7 , which reads : 

“If the Council fails to reach a report which is unanimously agreed to 
by the members thereof, other than the representatives of one or 
more ot the parties to the dispute, the members of the League 
.eserve to themselves the right to take such action as they shall 
consider necessary for the maintenance of right and justice.” 

Artich: 51 ol the Charter is explicit on this point. It clearly defines the scope 
mid i xtcnt .'f the right of self-defence and recognizes the inherent right of 
individual or collective sclf-dcfcncc if an armed attack occurs against a mem- 
ber of the United Nations, until the Security Council has taken the measures 
necessary to maintain international peace and security. It has, however, to * 
be emphasised that the right of self-defence, individual or collective, arises 

only m case an armed attack occurs and not in case of military concentration 
on the border and continues till the Security Council has taken the measures 
necessary to maintain international peace and security. Such sclf-dcfcncc 
measures have to be reported to the Security Council immediately. 

1 he Charter of the United Nations does not preclude the existence of 
regional arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for regional 
action, provided that they arc consistent with the purposes and principles of 
the United Nations. There was no such provision in the Covenant of the 
league ot Nations beyond what was stated in Article 21 of the Covenant that 
nothing therein was deemed to affect the validity of international engage¬ 
ments such as treaties of arbitration or regional understanding like the Monroe 
doctrine for securing the maintenance of peace. 

a,m\ r * *\ C (J1,arl ^ r of the United Nations has placed emphasis on human rights 
_ • | UI *' *^*dcntal freedoms of mankind and on international economic and 

a cooperation with a view to the promotion of higher standards of living, 

1. Hans Kelsen : The Law of the United Nations. |». 746. 
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full employment and conditions of economic and social progress and develop¬ 
ment, solutions of international economic, social, health and related problems 
and international cultural and educational cooperation, and universal respect 
for, and observance of, human rights and fundamental freedoms for all without 
distinction as to race, sex, language or religion. The Covenant of the League 
of Nations did not make such provisions, it being concerned only with “the 
preservation of the territorial status quo of l‘»19.** 

The elaborate provisions for the establishment of a Military Staff 
Committee with a view to advising and assisting the Security Council on all 
questions relating to the Security Council’s military requirements lor the 

maintenance of international peace and security, did not find place in the 

Covenant of the League of Nations. 

As regards the system of sanctions, as indicated earlier, the same was 
decentralised under the provisions of the Gove ia it of the League of Nations, 
inasmuch as each member of the League—and not the League Council—was 
bound and entitled to determine for itself whether a breach oi the Covenant 
had occurcd. There was no obligation on the members with regard to military 
sanctions ; Art. 16 of the Covenant merely recommended to the several 
Governments concerned what effective military, naval or air force the members 
of the League shall severally contribute to the armed forces to be used to 
protect the Gwenants of the League. The Charter constitutes an improvement 
on the Covenant of the League of Mali ms as th: decision to employ military 
forces rests with the ()rganization, which decision is binding on all members 
of the United Nations. 

The League of Nations was essintially, as remarked by Goodrich and 
Mambro, European in its concern and operated under the influence of 19th cen¬ 
tury ideas including that of white man's special responsibility for less fortunate 
peoples. The United Nations is a far more representative body of the world 
and has established beyond doubt that it is impossible to impose colonialaisrn 
even if a strong country tried it on a weak country. 

With regard to withdrawal from the two Organizations, the Covenant 
provided for voluntary withdrawal in case a member of the League voted against 
and refused to ratify an amendment. Members of U. X., however, do not cease 
to be members in case of their refusal to ratify an amendment to the Charter 
hut are hound by such an amendment. 

A few words about the Trusteeship Council may also l;c stated. Under 
the Covenant of the L« ague there existed the mai date system, which was devised 
as a substitute for annexation of the territories which the Allies had conquered 
from Germany and Turkey during the First World War. The special organ of 
the system was a p< rrr.aticnt commission, which consisted of experts appointed 
by the Council and were not representatives of the Governments. Under'the 
Charter there is the trusteeship council composed of members administering trust 
territories, who are all permanent members of the Security Council and elected 
members of the General Assembly. Thus only members of the United Nations 
can be members of the Trusteeship Council. Further, the new svstem of 
trusteeship discards the rigid obligation imposed by the Covenant upon the 
administration of the mandated territories for the trust territories are now 
administered under agreements negotiated with the trustee states. 

Viewed from any point of \iew the conclusion is irresistible that the U. N, 
is a distinct improvement upon the League of Nations. 

The Council of the League and the Security Council.—At this stage 
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Alihm h League may also he compared with the Security Council. 

, ‘' h v? , f hc S ? cunt y Council, the p.vot of the new organization, has more 
, f fun «'°"s than the Council of the League, yet it possesses more power- 
[ ‘ of enforcing its decisions than the old Council. The main responsibil- 

Ri y „ f r- preSe ' vl "S P eac . e l " llle wol ld rests, as it should, on the shoulders of the 
Big l ,ve, who are enjoined to aci as Big Brothers. There is a clear demarcation 
of functions and powers between the Security Council and the General Asscm- 
ci^ofthe LelJue SUCh ‘ cmarca,, °" cxistcd between the Assembly and the Conn- 

d*' **land. a, s^r ancTnavaf forcej'at 

,‘^tr:^-;ne4!r„r y elnber S,a,CS ,0 ° arc en »™ d «° active assistance 

■xdraJftTin'Z prom “’s a, e d f ? r maintenance of international security are more 
nad. rn t . h ' , new Charter than the old Covenant. Provisions have been 

m?c^tl™ 1 m^ , be a ^te t <T , 1 i, and JU<Hcial SeU,Cmcn, ’ faili " K which — 

of seini^:.™’ ha,,dir f P , fr °T rl‘ ich ^ague suffered was that the limits 
A.tfcle M H, ” , cle » rl y In the new Charter, on .he contrary, 

U^uil 1 ^2Ti ay, rt , t ala 1 n,cmbrr S,a " ; n,a y retaliate if and when 
Council. “ Urk an<1 ,he ” n porl ,hc matter to the Security 

Nation?iK.w^ e e'm,lR ari ^ c ,°? r ! ,1 '- a «**I[ *«> Political activities. In the United 
tion of ihe7un^,n? P ^t ? ? a 'f v" ,I .* C hurna " Personality, and the preserva¬ 
tion, l nC "' al r, « hts of ,h '- individuals is a saeroil duly of the United 

a. 1.1 h !<’d, U " U f' 1 Nal ‘ olls is a definite improvement upon the League of Nations 
a d has the active support of big powers like the United States o? America and 
,nc u> K » winch the League did not have. 

arc the tit 0 " 8 °“ ,he Fu “ c ‘ i ? ns of ,he United Nations -The following 
Nations : pr " V ' S, °" s lhc U ‘ ar ‘c which place limitations on the United 

Nations t^bne'r 8 '"". taiued in ,h « present Charter authorises the United 
iN a uoi |S to intervene in matters which are essentially within the domestic 

iculcm“.Sunder Y , hr'ct °\ rc ^ uircs . l . hc mcmb ers to submit such matters to 
do 1 . f e ,f ,?ern . Char,cr - bu : rh'? principle does not prejudice the applica¬ 
tion ot enforcement measures under Chapter VII. (Article 2, para. 7). 

niiestion > as^to'wtw^ y ' however, arises with regard to the determination of the 
, Whcn '"‘emational developments cease to be matters of domestic 
concern and become the concern of the whole world. 

thereto • a multilateral treaty is binding only on the parties 

(6) wMe’h eniohf. S, i‘ y ^ f P ri . nci P le « modified by the provisions of Art. 2 
United Nations a ?' ,he °'-f» n,zatlo n to ensure that non-mcmlier States of the 
maintenance o? &Z ^ Ch ^ *" 

t . i 3 ‘ \i oth . in S *u the present Charter impairs the inherent right of indivi- 
dual or collective self-defence i f an armed attack occurs against a member of 
the United Nations, until the Security Council has taken the measures necessary 
to maintain international peace and security. Measures taken by members in 
the exeicisc of this right of self-defence shall be immediately reported to the 
•Security Council and shall not in any way affect the authority and responsibil- 
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ity of the Security Council under the present Charter to take at any time such 

an 'seeurhy^ 7,,™ ‘ n '° maimai " reS '° re l* a <* 

4. Nothing in the present Charter shall invalidate or preclude action in 
relation to any State which during the Second World War has been an enemy 
-fany signatory to the present Charter, taken or authorised as a result of that 
war by the Governments having responsibility for such action. (Article 107). 

3. The Secretariat —The secretariat generally follows the model of the 
League secretariat. The Charter attaches very great im|>ortance to the scercta- 
' I!" ,hc W execution of the work entrusted to i, dep-nds to a large 

a Seer f “ ucl, ™ m 8 «f *l.e Organization. The secretariat comprises 
a Secretary-General and such staff as the Organization tnav require The 
Secretary-Geiieral is the chief administrative officer of the Organization and 
JS appoiiued by the General Assembly upon the recotnmendathm of the 

of th, r PT!- 'j 6 Sec «wry-General a. ts in that capacity in all meetings 
of the General \ssembly, of the Security Council, of the Economic and Social 

Cener 1 a v“ 0f |‘t he ^- “Stc sh 1 ,, CN.unctl. He makes an annual report to the 
General Assembly on the Work of the Organization. Besides all the functions 

matter lT,ie a . U! T -° S '° L 1 * 6 a, " n ! ion " f ll " : Security Council any 
mat lei which in Ins opinion may threaten the maintenance of international 

peace and security. Article 100 of the Charter provides that with a view n 

Cenera I,"'’ , "'. ,:,na,,onal r char -‘ c,cl <>f 'be secretariat, the Secreta.w- 
•n,tr, d r hC aff "‘ " c perfnr,na ' ,ce “f their duties shall not seek or rccch'e 

instructions from any government or from any other authority external to the 
Organization. Article 07 of the Cha.ter provides that the Seereta - G''era| 
shall be appointed by the General Assembly upon the reeomm, Union ?ft 
Security Council, which must l-e made by an affirmative v" e ,f seven a , 

r,±: s ■as .?,£ c“r s 

Hie Secretary-General and all Assistant Secretaries- (it ncml r .1 
diplomatic immunities. The officials of the United Nations arc iimminc'f “ 
legal process in respect of words spoken or written and all acts ,, r ‘ 

them in their official capacity. They arc exempt from taxL^on - 

and emoluments paid to them by the United Nations. salaries 

»hil> Council Tr^ee. 

only a passing reference. anotner chaptci and need 

«r U .tce*hipHysten 1 ?or i »dmiidstra!f ll, ' S |i < 7* '”**■*? au,l,oril >' a " international 
be placed thereunder by subsequent' bidivirlnal' ,S, ° n ° f S “ C, ‘ lcr,,torics as may 
sysn-m appl.es to the followhiglerH.oriel wMc! a!{ree '" e, 1 " s - i l hc 'ms'ceship 
means of trusteeship agreements : ’ ay ** placed 'ben-under by 


(1) 

( 2 ) 

(3) 


territories now held under mandate - 

enemy States as a result of 
U,,der sys,cm by Sta.cs responsible 
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The basic objectives of the trusteeship system are to further international 
peace and security, to promote the political, economic, social and educational 
advancement of the inhabitants of the trust territories and their progressive 
development towards self-government or independence, to encourage respect for 
human rights and for fundamental freedoms for all without any distinction as 
to race, sex, language or religion and to ensure equal treatment in social, 
economic and commercial matters for all members of the United Nations and 
their nationals. 

The Trusteeship Council regularly meets twice a year to examine the an¬ 
nual reports submitted on the territories by the Administering Authorities and 
to carry out its other supervisory functions. The supervision and administration 
of trust territories are in the hands of the Trusteeship Council. The Trustee¬ 
ship Council consists of those members administering trust territories, perma¬ 
nent members of the Security Council and those members of the United 
Nations which arc elected by the General Assembly for a term of three years. 

1 he number of the elected members shall be equal to the number of the 
members of the Council administering trust territories minus the number 
of permanent members oi the Security Council not administering trust 
territories. 


Powers and Functions. —The powers and functions of the Trusteeship 
Council under ihc authority of the General Assembly are to consider reports 
submitted by the administering authority, accept petitions and examine them 
in consultation with the administering authority, provide for periodic visits to 
the respective trust territories and take those and other actions in conformity 
with the terms of the trusteeship agreements. Its function is also to formulate 
a questionnaire on the political, economic, social and educational advancement 
of the inhabitants of each trust territory and such questionnaires shall form 
the basis of the annual report to the General Assembly by the administering 
authority. 

One of the Trusteeship Council’s main functions is to examine the annual 
reports submitted by the administering authorities presenting a comprehensive 
picture of the political, economic, social, and educational progress in the trust 
territories. 


After examining the administrative reports on the various territories, the 
Council has in the course of its various sessions made a series of recommenda¬ 
tions to the administering authorities. In general, it has proposed that the 
people of each territory should take an increasing share in the political, 
economic and social life of the territory and, in speeding its development, has 
urged that educational facilities sh>uld be further expanded. Its more spccilic 
recommendations have included improved living standards and higher wages, 
more hospital and health services, better roads and industrial development, 
the abolition of corporal punishment and improvements in penal systems, 
greater participation of the indigenous inhabitants in economic and socia 
spheres, and increased representation in local governments. In some cases, the 
Council has urged that more widespread measures be taken against racia 
discrimination, and has recommended increased technical and agricultuia 
guidance. 


Another clause in the Charter relating to provisions concerning trustee¬ 
ship provides for the despatch of periodic visiting missions to the territories a 
step forward since the days of the mandates system. 


Petitions. —Another of the 
examine petitions submitted by 


Trusteeship Council’s important tasks is to 
the people of the trust territories, and any 


CASE FILED BY ETHIOPIA AGAINST SOUTH AFRICA 39 , 

others which might concern the affairs ofnn^ r 

operation of the trusteeship system Bv the mc\ nf^ t -° f thc ! err,tories » or the 
the Council had considered about dght thousand 86885011 . in 1955 

from , or concerning, the trust territories Tn n< 001,1 mum cations 

a.so been reeved by the visiting S£* M 

Gove rnment informed the LhdS^aUons^h^'iThad 'w ? ’( 'd' S ° U ' h Africa " 
with the incorporation of South-West Africa into !he“ ^t l ,° P rnc ecd 
maintain .he status quo and administer the ' . Un ' on ' ! ,Ut woul<1 

mandate I. undertook to submit reports on i « Tl'" - he S . p,ri * of ,I|K 
information of the United Nations. TV first "f . ,1 ad "'"" slra "°n f-r the 

Council. seColld se*.. T^T ,Sfig 

Government had'deci ided'n!"u.'lul.m!', 0 any'funl Assc,,,bl > f " la < ‘hr Union 
trationol South-West Africa. y furl,lcr rc P° r «s '»'« il* ad.niim- 

.-nate i "* 

mg down its advisory opinion on July 1 I Z T h '", e,t Afri «- H and- 

unammousKr found that South-West Africa K » , •" In,er "«'onal Court 

t.onal mandate assumed by the Union of &' .h Af' ^ “ nder ,hc 
1 he Court further found that the Union , '{“ember 17, 1920. 

obligation under the League of v a tir.n« r* uc,l l lo have international 

the obligation to transmit petitions from i he Sir". 1 a,,d ma,lda,c > including 
X " *Charier applLlTi t the provisions 

a means whereby the territory might be brought „n | SC " S u lhat ,hcy P r °vkled 
However the Court found that the Charter dPl . ?'- Cr ‘ h<: lr “ st “ shi P system. 

ll “ Union Government to place the tc ri.orv UO, 1 ,mposc a legal obligation 
CSS, It held that the Union, acting alone''wT- ' ,ruslrcsl '‘P- Nevcrthc- 

tcrritory s international status Such '.mn,. '“' l co,l, P e,c, “ modify the 
acting with tile consent of the United Nation! CC ,e,ted w **li the Union 

tion by^a league of , Nall;>ns <; mmidate , in l *>i^ ““ U, ‘. io,, ’ s “dministra- 

Union and the United Nations since thC 

s- - ** . 

an 'i° p| a f"d Liberia asked the International ; Nov ember I, 1900, 

of apartheid in South-West Africa. X f ° l ,llwilh ><• cease the practice 


first 


'dependent or been put xl^j l OI , 1 V , t^riateerfli'* ‘‘ aS "" l hcColMe 

the Leagufof'xT ‘’c —'mml^e ««»,,* ° f *. h,: <**=■ »»« 

not have, t " ,e J U " i,cd N *«ioS-s founde i nr| C Africa 

WnvertrH V" u,, d. rstanding that ,he U N w " w " g S " uth Africa - did 

=£^r-;fc 

-cons by specia, gg 
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arrangement that allowed the United Nations to take over supervision of 
mandates, not converted into trusteeships. In fact, after the dissolution of 
the League, the United Nations rejected South Africa’s proposal to incorporate 
South-West Africa into South Africa and, in turn. South Africa refused to 
submit a trusteeship agreement. 


. The Court on December 21, 1962, rejected the objection from South 
Africa, ruling by 8 votes to 7 that it was competent to deal with the cise. It 
also ruled that South Africa’s mandate over -South-West Africa—which South 
Africa claimed did not add up to a formal treaty arrangement—was in law an 
international undertaking with the character of a treaty or convention. 

On the* 18th July, 1966, the International Court of Justice by a single 
vote threw out the suit to end South Africa’s control on neighbouring South- 
West Africa. The Court ruhd by the casting vote of the President, Sir 
1 ercy Spender of Australia [the other 14 members of the Court voting 7 : 7), 
that the two suing powers, viz.. Ethiopia and Liberia, had established no 
legal right to bring the suit to break the old League of Nations mandate 
under which white-ruled South Africa administers the territory. By this . 
decision, which is based on the technicality that neither Ethiopia nor Liberia 
had a legal right to complain to the Court about South Africa’s administra¬ 
tion for her League of Nations mandate over South-West Africa, a vast country 
wnli hall a million population will be further kept in the colonial citadel of 
the racist South. 


World Court's advisory opinion on the Status of South-West 

Africa^ —The International Court of Justice in its advisory opinion on the 
/.*£<// Consequences /or States of the Continued Presence of South Africa in Namibia (South 
West Africa) ruled on June 21, 1971, that it considered South Africa’s presence 
in Soulh-W est Africa to be illegal and that it should withdraw from the 
territory immediately. 

Strategic Areas. — In the tiustccdiip agreement there may be design* 11 * 
r sl ~ l V c il, ! ca ol a,rcas forming part of the trust territory. All functions 
0 . Ulc United Nations relating to strategic areas, including the approval of 
1110 lcr,ns ol l * lc trusteeship agreements and of their alteration or amendment, 
arc exercised by the Security Council. The Security Council may, without - 
prejudice to security considerations, avail itself of the assistance of the 
1 rusteeship Council to perform those functions of the U. N. under the trustee¬ 
ship system relating to political, economic, social and educational matters m 
the strategic areas. 


Self Government for Trust Territories. —The admission of the new 

West African State of Ghana to the membership of the United Nations in 
March 1957, just after its emergence as an independent sovereign State on 
the midnight of March 5, 1957, marked a milestone for the International 
Trusteeship system under the United Nations. The first of the eleven trust 
territories placed under the Organization's supervision had reached the 
Charter’s goal of self-government or independence. For British Togoland 
had attained independence as an integral part, along with the former British 
Colony of the Gold Coast, of the new State. Ten territories remained under 
the International Trusteeship system, and two of them, viz , French '1 ogolana 
and Italian Somaliland, the United Nations trust territories in Africa, received > 
the General Assembly’s approval for their independence. The Assembly 
approved on the 5th December, 1959, to grant Togoland full independence 
on the 27th April, I960, and Somaliland on July 1, 1960. Ruanda-Urundi, 
a trust territory administered by Belgium, became republic in January 1961. 
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inte r ,,ational peace and security as are appro¬ 
ach., P rovided that such arrangements or 

rff.'.35^2^5^.“"“-“ ” i,h * tep “n»—0 

ter,., a : r ?"^ tS arc l . rea,i, ‘ s l,avi "? a 'egional character. The 

al arrangement?' $ denotes international agencies established by region- 

tliat ofuntSlUy'” 17 Cstabl,shes ,he Principle of regionalism “as opposed to 

or age!icks Hie'fnnetion oV" 'k* ^ ations .“" fcr * U P°" regional arrangements 
the dispute s referred .° f acluc c VIn S Pacfic settlement of local disputes before 
agencies mav aUo/r. hC ScCU / i, y ^tincil. Regional arrangements or 

action fnrmneh /s .V/i" or .8 an ° r the United Nations in the enforcement 
regional arnnwmrnt, Security Council has been authorised to utilize such 
The Security I T agCnc T s f ? r cnf °rcemen: action under its authority, 

underfaken ori^e . a , S ?° U: kcp ’ ‘"formed at all times of activities 

agenc es lbr the n?a n, cmp UOn r . und,r re S ional arrangements or by regional 
agc "c.es lor the maintenance of international peace and security. 

liel-inm 'c'anad!. “l tlanllc Pact of M nations signed on April 4, 1949, by 

and \;,™v P:, n C 'T r f; ra !‘ Ce - ,cela,ld - Laly, Luxemburg, the Nether- 

promoting W su 1 1 iI?tv** g .f,!i . Kingdom and U. S. A. at Vvkshington for 

integrated West Eurniw ^ wll-being in North Atlantic area by forming an 

America as a re,d ar "’ y - '"'‘"ding Germany, has been claimed by 

Chartedit thc United >“«•» within Chapter VIII of the 

American Security \ r ,-a al,ons and m no way different from the inter- 
\mciican .Security Ariangcments of 1945. The U. S S R on the oilier 

of Ger^In 'Zy.‘ C ^ W aVnofV" u^gio"" 

~ regional*questions and 

the draft of whlel* h | CCl | S ' hC Xor f h , Adamic Pact is the Pacific Pact of 1951, 
t lu t y i '." i,iallcd ‘he United States of America, 

to co 1 , in Id, ,l f " d \ U " dei ‘i'c pact the three nations have undertaken - 
ordh ltc .cf 'll ";'' S “2 r" cas V’ f a " attack on any ot them andtoco- 
scrnrT.v n n r a T defence efforts for the preservation of peace and 
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97 m*o C Si , X : P i <>V T Cr D * fcn . cc ^«»>nmunity Pact was also signed in Paris on May 
•Irtn nnn r- ,C l brou S* 11 . lr ? l ° b f ,n S the six-nation European army including 
3,UU,UUU Germans. Britain, America and Prance gave formal pledge to 
support the six-nation army and guaranteed that any action against it would 
be regarded as a threat to their own security. 

It will thus appear that the conclusion of regional defence pacts and 
alhances, e g., tlic North Atlantic Treaty Organization (NATO), the -Council 
ot Europe, the Mediterranean Defence Organization (MEDO, .the South- 
East Asia Treaty Organization (SEATO)and the Pan-American .Organization, 
on one side, or the Conunform and other Communist States alliances, on the 
other, and emergence of rhe Afro-Asian Bloc of neutral States in the inter- > 
national sphere as a third independent force constitute new developments in 
the field of international law. 


1 he regional arrangements, observes Hans J. Morgenthau, which have 
been widely hailed as steps towards strengthening the United Nations, toward 
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promoS^thL^ff^ inCep,i ° n ' * hc . Unitcd Nation, has been engaged in 
deaden! n^nr,l g °^ rn "l? 1 * “ nd improvement of the living standards of 
dealing withX , Thc Ul } 1,cd Nations Charter includes provisions for 
with 7 dpe f ldent Peop'es as a whole and also for dealing specifically 

System ‘ ng ,err 1,0 ties placed under the United Nations This, eeThip 

and th°cT^r! '' T r U u territories there remain only two—New Guinea 

.he Char7er ^LT r 7r 0f ' he Pacific Isla " d s-which have not yet attained 

supervision' thro f . sclf ;S ov "nment or independence. In addition to the 

T™,t Tc?ri»^" g ,V'''t^'P^hip Council of the progress of the peoples of 

bc7i„nT,?, ' hh , S h Amembly has concerned itself from the very 

as Non-Self r n v' h ■ “’t' °- f a ! othcr dependent peoples, in what are known 
as Aon-.-sell-Governing Territories. 

h ,,| .,iV, P Ii‘ ly60 '- 30 T,ust “nd other Non-Self-Governing Territories 

,7, nwt w dy aUalned self-government or indepenoence. However, there was 
towaldif t c , oncein amon g United Nations Member States that the progress , 
wa . ,V' C co ™pI=tc emancipation of many countries under colonial status 
Declaration ’ 1 *' cr efore,_in 1960, the General Assembly adopted its historic 

Pronlrf'n i L the G L ran,,n K of Independence to Colonial Countries and 
copies, and thc tenth anniversary of its adoption was celebrated in 1970. 

noloi.iiu. e ,n U ! Clara j 0n T° r i en . referred to as ,hc Declaration on the ending of 
colonialism, or on decolonization—states : 


«« 




2 . 


“3. 


4 4. 


‘ 5 . 


“6. 


i;. S “ bjCCti ° n ° f to alien subjugation, dominion and 

fonir! at »° n constitutes a denial of fundamental human right*, »s 
aiy to the (.barter of the United Nations and is an impediment 
1 > the promotion of world peace and co-operation. 

All peoples have thc right to self-determination : by virtue of that 
nghi they freely determine their political status and freely pursue 
c,r economic, social and cultural development. 

Inadequacy of political, economic, social or educational pre¬ 
paredness should never serve as a pretex for delaying independence. 

All armed action or repressive measures of all kinds directed 
against dependent peoples shall cease in order to enable them to 
exercise peacefully and freely their right to complete independence, 
and the integrity of their national territory shall be respe ted. 

Immediate steps shall be taken, in Trust and Non-Self-Governing 
1 erritories or all other territories which have not yet attained 
independence, to transfer all powers to the peoples of those terri¬ 
tories, without any conditions or reservations, in accordance with 
their freely expressed will and desire, without any distinction as to 
race, creed or colour, in order to enable them to enjoy complete 
independence and freedom. 

Any attempt aimed at the partial or total disruption of the national 
unity and the territorial integrity of a country is incompatible with 
the purposes and principles of the Charter of the United Nations. 
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call r»n the United Kingdom to take all necessary measures, including the use 
of force, to bring the rebellion in Southern Rhodesia to an end. 

Meeting on March 18, 1970, after the status of a republic had been 
assumed by the illegal regime in Southern Rhodesia, the Security Council 
condemned the illegal proclamation of such a status, and decided that 
Member States should refrain froo recognizing the illegal regime or giving 
any assistance to it. The Council also decided that Member States should 
in.mediately sever all diplomatic, consular, trade, military and other relations 
which they had with the illegal regime and “immediately interrupt any 
existing means of transportat ion to and from Southern Rhodosia.” 

Concerning South West Africa (now called Namibia), the General 
Assembly in 1966 terminated the mandate which South Africa had held over 
this Territory, and declared that South Africa had failed to ensure the moral 
and material well-being and security of the indigenous inhabitants. At a 
special session in 1967, the Assembly set up an 11-rnember Council to admin¬ 
ister the Territory until it achieved independence. South Africa, however, 
has refused to recognize the Asscmblp decisions as valid and has continued to 
administer the Territory, because of South Africa’s refusal to co-operate in 
carrying out United Nations resolutions, the Council for Namibia has been 
unable to enter th- Territory or discharge many of the functions entrusted 
to it. 


On March 20, 1969, the Security Council called on South Africa to 
withdraw its administration from Namibia and decided that, if that did not 
occur, it would meet immediately to determine necessary steps or measures in 
accordance with the relevant provisions of the Charter. Meeting again in 
January 1970, the Council declared that the continued presence of the South 
African authorities in Namibia was illegal. It established a subcommittee 
to study, in consultation with the Secretary-General, ways and means by 
which the relevant resolutions of the Council relating to the Territory could 
he effectively implemented in accordance with the appropriate provisions of 
of 'he Charter, in the light of the flagrant refusal of South Africa to with¬ 
draw from Namibia. The sub-committee was requested to submit its 
recommendations by April 30, 1970. 

With regard to the Territories under Portuguese administration, Portugal 
has failed to heed numerous United Nations resolutions calling for immediate 
action towards granting independence. The Security Council has called far 
an embargo on arms for usj within the colonies, while the General Assembly 
has recommended that the Council make it obligatory for all States to s^ver 
diplomatic and economic relations with Portugal. The Assembly has urged 
also all.States to withhold or desist from assistance that enabled Portugal ' 0 
pursue its colonial war and condemned the collaboration of the regimes » n 
Southern Africa. It also condemned Portugal's use of its territories to violate 
the territory and sovereignty of African States. 

In 1969, the Assembly ’reaffirmed ’the legitimacy of the struggle of the 
colonial peoples to exercise their right to self-detcrmination and independence 
and it noted with satisfaction the progress made in the colonial territories bv 
the national liberation movements, both through their struggle and through 
reconstruction assistance to them. The Assembly called on Portugual to 
implement immediately its Declaration on the ending of colonialism and 
recommended that the Security Council take effective steps with a view to the 
immediate implementation of the Declaration. 

The United Nations General Assembly have from time to time made 
declarations outlawing colonialism and racialism .and asserting the right 
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persuade states to become parlies and to comply with the obligations which they 
undertake. The United Nations does not have a highly developed technique 
for implementation of “international legislation”. Only Art. 64 of the 
Charter furnishes a basis for such procedure in the economic and social field, 
providing that the ECOSOC may make arrangements with the member states 
to obtain reports on steps taken to give effect to its recommendations. 

Some resolution are perennials. For example, the resolution providing 
lor the repatriation and compensation of the Palestinian refugees is recalled 
every year by the Assembly. Resolutions on racial policies of South Africa 
having been adopted by the General \ssembly and the Security Council are 
also recalled each year. A large number of resolutions relate to the implemen¬ 
tation ol the Declaration on the Granting of Independence to Colonial Countries 
and Peoples. 

Procedures for seeking implementation have included repeated calls o 
the slate itself, the establishment of a committee for implementing the decision, 
the appointment < f a representative to negotiate and report, and calling on 
other states to use their inllucnce with the state concerned to obtain imple¬ 
mentation. 

The enforcement actions that the U. N. can take arc found in Chapter VII of 
ol the Charier. Article 39 provides that the Security Council shall determine 
the existence of any threat to peace, breach of peace or act of aggression, and 
shall make recommendations or decide what measures shall be taken to main¬ 
tain or restore international peace and security. Under Art. 40 the Security 
Council may call for provisional measures by the parties. Article 42 provides 
that the Security Council may take such action by air, sea or land forces, 
including demonstrations, blockades and other operations, as may be necessary 
to maintain or restore international peace or security. 

Some forms of .assistance or benefits have been withheld from member 
slates because of their non-compliancc with decisions of the General Assembly 
or the Security Council. Portugal and South Africa, for example, arc not 
eligible for assistance Irom the United Nations Development Programme. They 
have also been barred from participation in the Economic Commission for 
Africa. Under Article 5 the rights and privileges of a member may be suspend¬ 
ed where preventive or enforcement action has been taken by the Security ' 
Council against him. Under Article 6 a member may be expelled from the 
(Organization on persistent violation of the principles contained in the Charter. 
This action has never been resorted to, however, as it has seemed preferable 
that the offending state should continue to remain a member. Then there is 
the deprivation of the right to vote in the General Assembly under Art. 19 
where the member is in arrears in the payment of its financial contributions to 
the Organization. Further Article, 102 prohibits the invoking of a non-regis- 
tered treaty or agreement before any organ of the United Nations. 

Revision of the Charter. —Article 108 of the Charter permits the 
amendment of the Charter by a vote of the two-thirds of the members of the 
General Assembly and ratified by two-thirds of the members of the United 
Nations, including all the permanent members of the Security Council. Article 
10 9 also provides that a general conference of the members of the United 
Nations for reviewing the Charter may be held at any time by an affirmative 
vote of two-thirds of the members of the General Assembly and by a vote oi , 
any seven members of the Security Council and that if such a conference 
has not been held before the 10th annual session of the General Assembly the 
proposal to call such a conference shall be placed on the agenda of that session, 
and the conference shall be held if so decided by a majority vote of ihe mem- 


REVISION OF THE CHARTER 


401 


rity CouIlciP C " CraI AsS ' mbly an<1 ,,y a vo ' e ofan y s «vcn members of .he Secu- 

adoD.S' in'; ^ l,eCeml , ,Cr 4 ’ l96 , 3 ’ ,hc United Nations General Assembly 
S o d 7 ,° n” CC WU l A, 'S 108 01 ,hc Char,er ' Uy a " overwhelming 
" Is o exniL d 1 a res ° lu ,on fo r r amendment of the United Nations Charter 
to 15 anrf fn l membership of ,l lc Security Council from the present 11 
Soc al cln"n F r rn«-,n, , °? *° e ?£““U he "wmbenhip of the Economic and 
incase in the ^ . r °'" 18 21 ■ The drafl resolution proposed an 

from x to 10 a H f * ! "°'>-P«"' a nent members of the Security Council 

J he Second change in the Charter was consequential on the earlier 

.ionlif'uecei'nbcr 20 '*!nfis ( ‘ h' i ‘ mc,,dcd by ' he General Assembly resolu¬ 
tion >1 December 20, I <(65, which entered into force on Tunc 12 I%8 so as 

by Swri°y m Councinn ni tr ' llC °r '" ,CS ,c< > ui " :d f,,r ' hr concurrence 

pose of rcviewing'ule'chartcr! convcnln - 1 ’ a *«»«' conference for the pur- 

!yi'2r£ *•“*<'* *r h ", 

wm n e b ,UeV^ fr ia ! C " Unril {rum . 27 '" C 54 aS Th , e'amendment 

vvoi.hl 1 ::^ , ‘ y ;. 8C,ICral r J C ' isi : >n °i ,hc P'oatomic Charier the factors which 
Jowei onh, fv *? ,,8,dcr » tl ? n for revision arc with regard to (1) the vet 

Imietcr th B gl ; ,VC C, i S ! rin o d ln Art 27 (3) of the Charter which has ob- 
uctcd the operations of the Security Council : 2 .Matters falling wiiliin ,i 

°. f t u,idcr w* 7 of^-to^is 

oreni™ ,lS *?"*'***£ 1,01 Prejudice the application of preventive 
-ting up'.'.ntl'Tdnm fc- C0UrU ^T 

3^of r^ussion O, the Securit^Counc^^S'^ s °,Z mEITaX 

C ? UnCil ' S "'Wu* of a situaVim; 

imder*Ar^76 (H ^* 1 ? ^^*™^**^ ""'^^SO'crning^crrUory 

* Sr,d c m o r o n n d a! Cd 

(c) of the Charter : (7) Abolition of ,2 . » ><,S l scss,0, ‘ s Art. 76 

strategic trust territories and lmth t< I i ? l, . ncll °" hetween ordinary and 

the General Assembly by a IsTdTm T'?' r 'l' C 

able provision so as to ban n?Zu,Z 8 83 a,,d 8j ( l ) of theCha.tc. ; (8) Suit- 

of regional security envisaged S kU t C \T > 52^,1 °tl ,H, ) v * r f j n lhc ,,a,nc 

ll * powers which the member StLc P’> (,eai d ^lara- 

United Nations with a view to removing,K ghl ,c V llln g to ^ rant ’«> ’he 
oi the Charter ;{10 1 Definition of nror^ C xa H uc,, css in different provisions 
lion clause in An. 27 of the Charter | m ? l, . cr * *hy inserting an interpreta- 

51 lc ’ U *) Admission of l aiwan-a s iable nation 
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of 15 million peoplc-which was expelled after over 25 years ot active and often 
constructive membership in the world body on the admission of Peking China, 
North Vietnam, North Korea, East Germany and all other political units 
exercising sovereign powers and recognised diplomatically by some members 
of the United Nations; (12) Weighted voting—In order to improve the represen¬ 
tative character of the General Assembly there might be introduced some 
system of weighted voting so that smaller nations like Iceland or Island of 
Fiji with smaller world responsibility might not carry the same voting rights 
there as China or India ; and, lastly, (13) Increasing the number of permanent 
seats on the Security Council to six and allotting one to India which is how the 
leading democratic power in Asia. 

Review of the activities of the U. N. during the past years. —The 

United Nations has lived through more than one full decade of the atomic age. 
In this period the United Nations has had an impact on millions of lives. It 
has proved to be the only existing machinery that could help in bringing 
about peace in the world. It has not toppled down under the storm and 
stress of hectic activities of these years round the Berlin issue, Tehran issue, 
Greek solution, situation in Jerusalem, situation in Kashmir and lastly in 
Korea. It arrested five wars—on the borders of Greece, in Kashmir, in 
Palestine, in Indonesia and in Egypt. It brought back peace in Korea. It 
removed foreign troops from Syria, Lebanon, Burma and Iran, and it helped 
break the deadlock of the Berlin blockade. 


It is within the United Nations that the first steps were taken to con¬ 
vert atomic energy for war to atomic energy for peace. It called an Atoms 
for Peace Conference in Geneva in August, 1955, which was represented hy 
72 nations. Hopes were held out at this Conference that the enormous power 
of the H-Bomb will be harnessed within the next two decades to solve for 
ever man's demands for power and energy. 

In its first 10 years 600 million people gained political independence. 
The role it has played in leading colonial territories to independence would 
justify its existence even if it had failed in its other principal endeavours. 

The United Nations, which counted 51 members at its inception, Iias 
expanded, and the total number of its members at the end of December 1972 
was 132. That itself is a glowing testimony to its effectiveness. 

Korea was a crucial test for the United Nations. As the result of a 
proposal first made by the Indian delegate V. K. Krishna Mcnon, n> 
November, 1952, a truce plan for Korea was eventually worked out anc 
peace returned to the war-torn Korean peninsula. 

In the case of Indonesia, a U. N. Commission brought an end to a war 
in which Indonesia sought its independence from the Netherlands. Indonesia, 
after achieving its independence, became a member of the United Nations or 
September 28, 1950. 

In the dispute over Kashmir, a U. N. Commission halted open warfare 
between India and Pakistan. Although a final settlement has not been 
concluded, U. N. military observers continue to patrol the border and U. l'j- 
mediators are still at work. Again, in September 1965 the Security Council 
was successful in bringing about termination of the 22-day war between 
India and Pakistan. 


The United Nations has also concentrated its attention to bring about 
disarmament. 

All organizations around the U. N. O., like the International Labour 
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Organization, the International Court of Justice, the International Monetary 
Fund, the World Health Organization and the United Nations Educational, 
Scientific and Cultural Organization are a great success and redound to its 
credit. The United Nations plays a key role in the co- operative efforts to 
tackle long-term social and economir problems ; but in the political sphere 
the Organization’s place is uncertain. 

The United Nations born of the Charter has done well,.but it ha» not 
done well enough. In a sense, it is a great parliament of mankind to 
which evils, injustice and the aspirations of man are being brought ; 
it lias helped to prevent local conflicts from turning into world-wide 
conflagrations ; it has assisted 1,000 million people to gain th sir 
independence ; it has proclaimed the inalienable rights of the human 
person ; it has revealed and helped to heal the great economic and 
social inequalities that prevail on Earth ; it has condemned and fought 
colonialism, discrimination and racism in all it« forms ; it has defended the 
dignity of man and the integrity of our environment; and it has looked 
far into the future, warning nations and men of world-wide dangers ahead. 
But the United Nations has not done well enough. It is unforgivable that so 
many problems from the past are still with us, absorbing vast energies and 
resources desperately needed lor nobler purposes : a horrid and futile arma¬ 
ments race instead of world development : remnants of colonialism, racism 
and violations of human rights instead of freedom and brotherhood ; dreams 
of power and domination instead of fraternal co-existcncc ; exclusion of great 
human communities from world cooperation instead of unversalily ; exten¬ 
sion of ideological domains instead of mutual enrichment in the art of 
governing men to make the world safe for diversity ; local conflicts instead 
of neighbourly co-operations. 1 

Despite its obvious shortcomings and despite the current popular ten¬ 
dency in some parts of the world to downgrade the United Nations, the 
Secretary-General, Kurt Waldheim, observed in his Introduction to the 
Report on the Work of the Organization covering the period June 1971 to 
June 1972 that the Organization still remains the best long-term basis on 
which the international community as a whole can opt for survival, justice 
and progress with the participation of all nations. In the long run there 
is no substitute for such an instrumentality. 

Several agreements contributing in some way or the other to the cause 
of world peace came about in 1971-72. Among them were the Antarctic 
Treaty, Treaty banning Nuclear Weapon Tests in the Atmosphere, Outer 
Space and Underwater, Treaty of Tlatclolco, and the Nuclear Non-prolifera¬ 
tion Treaty. 1 here w.is also a convention outlawing biological weapons. 
In the new State of Bangladesh, the United Nations, through the largest 
rebel programme in its history, has played an important role in helping the 
war-ravaged country. The U. N. responded to the appeal of the Sudan 
government lor help in the resettlement and rehabilitation of the southern 
.cg.O" of the country. Within tl ie United Nations itself, the representation 
of the People s Republic of China, has been a major event and it was a positive 
si« p towards universality within the United Nations. 


„ • | I" "thcr areas two significant events occurred during this period—the 
th rdsesstonof the U N Conference on Trade and Development held in 

ho n'\n O ’l.' l '‘ d |UT 0 U -rt' C ° nf 1 r u". cc ° n Hun,an Environment, held in Stock- 
if ~ r ,U ' 1 ‘ C Stockholm Conference, in particular, was a pioneer¬ 

ing effort for world community. The new task formulated therein for the 


I Secretary-General U. Thant« Message on the 1'niied Nations Day October 24, 1*70. 
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United Nations and the new machinery being proposed to be added to the 
General Assembly for performing it offers a new challenge and a new 
opportunity to the United Nations. 

In order that the United Nations may not meet the fate of the League 
of Nations, it is high time for the leaders of the world to turn radically away 
from the errors of the past and to realise that understanding, love and 
tolerance arc the highest forms of interest on our small and inter-dependent 
planet. And, as the Secretary General observed : We have reached the Moon 
but we have not yet reached each other. We have to resuscitate the United 
Nations by eliminating big power rivalry. The United Nations, this hesitant, 
almost reluctant instrument of nations for world peace and unity, can only 
succeed if its constituent members support it, love it, give it their best and 
want it to succeed. It will fail if Governments scoff at it and continue to 
tread their isolated, divisive and selfish paths There is at present a danger¬ 
ous trend to solve problems outside the United Nations. The international 
body failed to discharge its primary function of maintaining peace in the 
Indian sub-continent in the year 1971. Even though the barbarities com¬ 
mitted in East Pakistan by military rulers of West Pakistan were unparalleled, 
the conscience of the United Nations could not be stirred. It then failed to 
present the outbreak of wai between India and Pakistan and to pul an end 
to it once it had broken out. Its record in the Vietnam War was not 
encouraging. The United Nations was not only deliberately by passed during that 
war but also even at the r aris conference. North Vietnam’s misgivings , 
about international initiatives were born of this failure of the U. N. in the past 
to alleviate Vietnam's sufferings. The need of t he hour is for inulti-laieralism, 
and world peace can be achieved through international co-operation, and the 
best way is through the United Nations. The United Nations should also 
not be dominated by big and powerful nations at the cost of the interest of 
the smaller and weaker nations. 

The U. N. Charter is a testament of human faith in the future °l 
mankind, and so long as that faitli endures, civilisation must continue to 
grow and evolve. 


CHAPTER XXXIII 

SURVEY OF SECURITY COUNCIL AT WORK 

I he Security Council is one of the main organs of the United Nations. 

It consists of fifteen members of the United Nations. The Republic of China, 
France, the Union of Soviet Socialist Republics, Great Britain and the United 
States of America are five permanent members, while ten non-permanent 
members arc elected by the General Assembly for a term of two years. 

The performance of almost all legally important functions of the United 
Nations is conferred upon the .Security Council acting either exclusively or in 
consultation with the General Assembly. The primary responsibility for the 
maintenance of international peace and security has been conferred by tnc 
members of the United Nations on the Security Council. It has more or less 
to perform the work of an executive nature. It acts on behalf of the United 
Nations and under Art. 25 of the Charter the members of the United Nations 
have undertaken to accept and carry out the decisions of the Security Oounci • 

The Security Council, as said in an earlier chapter, performs dual func- „ 
lions. It investigates disputes and takes action with respect to breaches ot the 
peace. It determines the existence of any threat to the peace or act of aggres¬ 
sion and makes recommendations or decides measures that shall be taken to 

maintain or restore international peace and security. 
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It is proposed here to discuss some of the most important disputes or 
situations that have been brought before the Security Council upto this 
time. 


1. Indonesia.—During World War II the Japanese had driven the 
Dutch out of the Hast Indies. The nationalists of Indonesia which had form¬ 
erly been under Netherlands* control set up a Republic of Indonesia just after 
the surrender of the Japanese forces in Indonesia, and on their return the 
Dutch found a strong nationalist movement in the Islands. They declared 
their independence. Hostilities ensued between the Netherlands and the 
Indonesian Republic. In July 1947 Australia and India brought the situation 
to the notice of the Security Council which offered its good offices in settling 
the dispute. It appointed a Good Offices Committee which brought about 
a cease-fire in August 1947. The Netherlands and the Republic signed a truce 
agreement on January 17, 1948, on board the U. S. S. Renville. Later the 
truce broke down at the instance of the Netherlands. The Security Council 
asked the parties to cease hostilities but n » heed was paid by the Netherlands 
Government. On the report of the Good Offices Committee the Security 
Council on January 28, 1949, called upon the Netherlands Government to 
cease military operations and to release immediately all political prisoners 
arrested by them and recommended the formation of a federal, independent 
and sovereign United States of Indonesia and tiic transferring of sovereignty 
over Indonesia by the Government of the Netherlands to the United States of 
Indonesia at the earliest possible date and in any case not later than July I, 
1950. A conference was held at The Hague later that year with representa¬ 
tives of all the parties. With constant encouragement from the United Na¬ 
tions the Netherlands Government recognised the Republic as an indepen- 
dent sovereign State. At the next session of the General Assembly in 1930 
Indonesia was admitted as the sixtieth mcinl>cr of the United Nations. 


2- Greece. — I he end of World War II left Greece in a badly devasta¬ 
ted condition. Its army had been shattered and there was a constant incursion 
of communist guerillas supported by the Communist States of Albania, Yugo¬ 
slavia and Bulgaria. At the instance of the Greek Government, -British troops 
helped Greece in her defence. The U. S. S. R. complained to the Security 
Council on January 21, 1946, that the continued presence of British troops in 
Greece constituted interference in Greek internal affairs which was likclv to 
endanger peace and security. On Greece’s denying any such interference, 
the matter was not taken cognisance of by the Security Council. Thereupon 
Greece protested that the communist States were aiding the ‘guerillas. A 
special investigation commission was appointed by the Security Council to 
exannne the situation. The Commission gave a majority report on May 27, 
4that the three northern States, uU. t Yugoslavia and to a lesser degree 
•Albania and Bulgaria, had supported guerilla warfare in Greece. 


. T . ‘‘jubsoquently the task of financially helping Greece was taken over by the 
siiDidated a »Kat V *i' ,Ch c . x Pl a * nc< \^ cr action to the |Security Council. It was 
any time that V ‘ C ,lcll ° n should be stopped if the United Nations decided at 
unilateral Art. 1 l was no . onger necessary. The U. S. S. R. criticised it as 
Nations. ac,lwn ant ^ sau lhal such aid should be given through the United 


u P. b V «•>* Assembly in September 


947 


I ^ , a her three neighbours settle their dispute 

°f " 0rmal diplomatic -relations ami called o, 

■ Ibama, Bulgaria and Yugoslavia to do nothing to aid the Greek guerillas 
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A United Nations Special Committee on the Balkans was appointed for the 
purpose but it failed to implement the Assembly’s recommendations. 

The situation, however, subsequently improved. Yugosla ia ceased to 
give aid to guerillas in Greece. The Greek army had also gained momentum 
and was able to restore order. The problem which, however, defined solution 
was one of the repatriation of some twenty-live thousand Greek children who 
had been taken north of the border in 1948. On the recommendation of the 
Assembly for the return of the children who wanted to be sent back, 
Yugoslovia co-operated but oilier East European States adopted an unhelpful 
altitude. 

3. Berlin Blockade —On September 29, 1948, France, the United 
Mates, and the United Kingdom drew attention of the Security Council to 

the serious situation which had arisen as the result of the unilateral 
imposition by the Government of U. S. S. R. of restrictions on transport and 
communications between the Western Zones of occupation in Germany and 
Berlin, an action which they said amounted to a blockade against the sectors 
in Berlin occupied by the United States, United Kingdom and France and 
was contrary to the obligations under Art. 2 of the Charter and caused a 
threat to the peace. The U. S. S. R. questioned the Council’s competence, 
contended that ihc measures taken by the U. S. S. R. had been necessitated 
by currency reforms in the Western Zones which threatened the Soviet Zone 
with economic collapse ; and the separation of the Berlin question from the 
entire problem of Germany was artificial and would lead to erroneous deci¬ 
sions. On the other hand, the United States contended that the question 
before the Security Council was not the entire problem of Germany, but the 
threat to international peace end security caused by the imposition of the 
Soviet blockade of Berlin. The question was ultimately placed on the 
Council’s agenda. I he United Nations representatives of the four occupying 
powers held informal conversations on the Berlin question and arrived at an 
agreement in May 1949 whereby all restrictions imposed since March 1, 1948, 
by the Government of tlie Union of Soviet Socialist Republics on communi¬ 
cations, transportation and trade between Berlin and the Western Zones of 
Germany and between the Eastern and Western Zones were removed on May 
12, 1949. All the restrictions imposed since May 1, 1948, by the Govern¬ 
ments of France, the United Kingdom, and the United States on communica¬ 
tion, transportation and trade between Berlin and the Eastern Zone and 
between the Western and Eastern Zones of Germany were also removed on 
May 12, 1949. 

4. Palestine. —On a motion of the United Kingdom on April 2, 1947, 

the question of Palestine was placed on the Assembly agenda. A special 
session was convoked during April and May 1947 and on May 15, 1947, it 
established the United Nations Special Committee on Palestine The Com¬ 
mittee issued a report on August 31, 1947, recommending that Palestine 
should be divided into an Arab State, a Jewish State, and a special aica 
including Jerusalem under an international government. The plan was 
accepted by the Assembly, with the result that it was provided that the 
British mandate over Palestine was to terminate and the British armed forces 
were to be withdrawn by August 1, 1948. The General Assembly set up 

the U. N. Palestine Commission to carry out the plan. The Commission 
reported steady deterioration of conditions in Palestine and opined that 
there would be administrative chaos, starvation and strife throughout 
Palestine after the British had left. A special session of the Assembly was 
called which requested the Trusteeship Council to devise a plan for -establish¬ 
ing order in Jerusalem. The Council succeeded in obtaining an agreement 
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from the representatives of Arabs and Jews for a cease-fire in the City, to be 
followed by a truce. A Truce Commission was set up but the situation did 

ArJ, m <P? VC ‘- y. hc ® r,t,sh S ave U P ‘heir mandate on May 15. Soon the 
Arab States instituted armed action in Palestine. The Council called on all 

Pa'les r t , inr' ntS T a i * U,h0ri ! ie \ *° abs,ain f ^ m ai >y hostile military action in 
whirl n • Tir Gen . era A,s " mbly on r May l4 - l948 . adopted a resolution 
ll ded * he aP p "!" tm ~ , “ a United Nations mediator to seek 

Uic SwediJhVS*r-‘ C '' ° n ? 20 : CoU , nt Fo,k ’' ® emad ottc, President of 

Swedish Red Cross, was appointed as th * mediator. A four-week true*- 

ZlhTJ" b f lh , C Mediat °; r Junc n - *^t the cud of the four weeks Z 
rw -i J cfu ? cd lo cxtcnd ,hc trucc a, »d hostilities broke out anew. The 

and Ir-wiTh e a m V mcrcc, ^y i sessionoi | l August 19 warned that boil, Arab 
and Jewish authorities would be responsible for any violations of the truce 
On September ,7 , the Mediator, Count Bernadotte, and the .chief of the 

SSftfES ar Andrc Scr " b r tc sho ‘ ki,,ed h. the Israel 

Successful 1,7,b n ,cr "‘r'e 5 '' 1 "' f, « h,i "" "' i:diati '"' efforts proved 
ucccsstul and the Governments of Egypt and Israel signed a general armistice 

agreement at Rhodes on February 24, 1949; Lebanon amWsrael at lUs'-n 

indKr» ‘| , ". X xJ rc i 23 ; - ,orda " a "' 1 Israel at Rhodes on April 5 ; and Syria 
and Is.acl at Manhanayim on July 20. 1 ’ y 1 


hrou 


,ht m f." 1 • Leban ,°“ , ' el,ruar y 4 - l!,46 > Luba.. and Syria 

i b, ir L"’"" the Security Council the continued presence there 
isli and I-reiich troops. A resolution was promised in il.e <;- 


nationalitdn l „°' I r'J nia “ ?‘ , D 1 i *P“‘«—»'> the Anglo-lranian dispute mer .he 
lustiee ™ " r , ra ". s 0,1 ‘."‘htstfy May 1951, the International Corn l of 
Government's pffi 1"“r'° f B . r !* a, c C ’, r I>r ovisi ?: ,al sle P s . upheld the British 

ruling of the World Cour/Th ‘h ' C Ira " ,a " r" 1 ' d,S P U *^ L ran 'ejected die 
which adjourned it. Hi. The d, f pu * referred to the Security Council 
■tiled l r' ,e I J . ,h : )C ! 0 ' , r -. 'M't umn.the Court had 

July 22, 1952 ' ruled • ,he Gourt * J urisd ‘ c """- The Court finally on 

Persian o id'« au \ i 77 R°! W*?* 1 * dcal 'he Anglo- 

deal with k V 1 ! . »«J*«tcd Britain’s claim that it was competent 
oil industry. COmpla,nt a « ai, * sl 1>er » ia ’ s nationalisation of the British owned 

. snips w b -e senofol ( r hanne ! 1" Octoljer 1946 two British 

waters, t.reat Britaiiw'i^f^K >y I,r,kl ."* mines in Albanian territorial 
■hat Albania was «n, n ?* ', naUcr *he Securilt Council alleging 
''he case caJ^wSS?‘. , ^^. S 5 e .. E**?* -he mines in the Channcf. 
Albania was responsible J n, e rnatl ° nal Gour ‘Justice which decided that 
explosions occurred the Briii V' t P and lhat 0,1 ll| e occasion when the 
hut it ruled thauhe BrhUh b I 'T “Passing in Albanian waters, 

month and th"r the d«w al - V*?* Albanian waters in the following 
pensation for that vpfc^ £%**££? 

8. Legal Issues involved in Korean War. -At the end of the Second 
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World War the Soviet and American forces took over the territory of Korea 
from the Japanese and a division was made along the line of 38th parallel of 
latitude. Due to difference between the U. S. S. R. and U. S. A. over 
consultation with Korean parties, the United Stales laid the whole Korean 
question before the U. N. General Assembly in September 1947. The 
Assembly set up a Temporary Commission to supervise the election of 
representatives in that country. However due to an unprovoked attack by 
the North Koreans on the South Korean Republic, the Security Council 
adopted a resolution on 25th June calling for immediate cessation of hostil¬ 
ities and withdrawal of troops. On this not being complied with the Security 
Council further adopted a United States draft resolution on the 27th June, 
1950, noting that the authorities in North Korea had neither ceased hostilities 
nor withdrawn their armed forces and recommending that members furnish 
such assistance to the Republic of Korea as might be necessary to repel the 
armed attack and restore international peace and security in the area. On 
the same date the United State? announced that its air and sea force had 
been ordered to give cover and support to the troops of the Korean Govern¬ 
ment. On the 7th July, 1950, the Security Council yet adopted another 
resolution which recommended that all members providing military forces 
and other assistance pursuant to the aforesaid Security Council resolution 
make such forces and other assistance available to a unilied command under 
the United Nations. 

The main issues of International Law involved in this connection were : 
(1) Whether the North Korean armed attack directed against South Korea 
constituted an act of aggression and breach of the i>cacc ; and (2) Whether 
the action taken in Korea by the Security Council was legal and imposed any 
obligations on the non-contesting members. 

As regards tlu: lirst question the Security Council in accordance with Art. 
39 of the Charter determined that the North Koreans had made an armed 
attack against the South Koreans which constituted a breach of the peace. 
The fact that either or both were not members of the United Natiors or had 
not attained the Status of a State would not materially affect the question, 
for the Security Council may decide that a situation not having the character 
of a conflict bct.vcen States might still be a threat to international peace and 
lake enforcement action against a group of people involved in the situation. 
Accordingly North Korea was declared to be an aggressor by the United 
Nations and thus responsible for the breach of the peace. 

As regards the second issue, it might be stated that powers available to 
the Security Council after making a determination under Art. 39 arc contain¬ 
ed in Arts. 40, 41 and 42. The Security Council's action on June 27 was 
merely recommendatory. According to Julius Stone, “none of the Security 
Council's resolutions of June 25, 27, or July 7, 19 50, appear by their terms 
to be such ‘decisions' for enforcement action as impose obligations on 
members under the Charter to carry them out or even to afford mutual 
assistance." 

f urther, the three resolutions of the Security Council were adopted i» 
the absence of one of the permanent members of the. Security Council. Under 
Art. 27 (’3) decisions of the Security Council on all matters other than 
procedural were made by an affirmative vote of seven [and, now after the 
amendment/ nine] members including the concurring votes of the permanent 
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members. The Soviet Union, therefore, challenged the legality of the resolu¬ 
tions at the ,482nd meeting of the Security Council on the ground that the 
decisions of the Council could be lawful only if its five permanent members 
participated and concurred in the same. And since the representative of 
U. S. S. R. was absent and the Chinese People’s Republic was not represent¬ 
ed, the resolutions adopted by the Security Council under the dictate of the 
United States delegation and in breach of the United Nations Charter had 
no legal force. This contention, though negatived, seems to have some 
force, especially as regards the absence of the Sov iet Union. This view is also 
shared by Professor Julius Stone who observes that “even however if the terms 
of Security Council action had been in terms of‘decisions’, the Korean action 
cannot qualify as a matter of technical law, as an enforcement action in 
accordant e with the Charter in which members were obliged to join, because 
of non-conformity to the voting rules, especially as to the concurrent vote 
of permanent members.” He observes further that “in so far as concerns 

any obligations of members to make available ‘armed forces, assistance. 

facilities, rights of passage, or air force contingents under Arts. 43 and 45, 
these could :n any case not arise as at the time when the Korean resolutions 
were adopted, l or these obligations are subject to special agreement between 
each member and the Security Council ; and since no such agreements then 
existed, even decisions conforming to the voting rules would not have imposed 
them on members.” 


Professor Julius Stone, therefore, considers the Security Council’s 
recommendations in the resolutions of June 27 ami July 7 as a collective 
expression of the individual wills of the members, .ather than a collective 
‘decision* imposing Charter obligations on members, and they imposed nos 
enforcement obligations on the members whether undr Art. 2, para. 5 or 
otherwise. 

Professor Cross is of the view that individual members could voluntarily 
have achieved, either individually or by action through the General Assem¬ 
bly, results as good as those for which the Security Council tortured the voting 
rules into a legal morass, although he is of opinion that since such voluntary 
action depended upon the will of the individual members of the United 
•Nations, it constituted ‘action* of the United Nations, in which members 
assisted by virtue of obligations under Art. 2, para. 5. 


I rofessor Kelsen is of the view that since the Charter does not define 
the concept of action of (or by) the United Nations, it is not excluded to 
consider an action performed by a member in conformity with a recommen¬ 
dation o! an organ of the United Nations, especially an action performed in 
co.itormity with a recommendation made by the Security Council under Art. 
JJ, as an action of (or by) the United Nations. 

In this conflicting state of views the matter remains in doubt, and for an 

Srn VC - 01,, r‘‘ l ,sdcslrab,e,hal il be referred to the International 
! CC . OI ,ls option. Apparently die view of Professor Julius 
t ^ have much force that the Security Council’s recommendations 
"d vmn' i wVk^r^i JU,IC , 2? a,ld J‘* ! y 7 were a collective expression of the 

m hr d ?n! i‘ ? K lC r memb , crs Nv|,ich imposed no enforcement obligations 
<>n the members whether undei Art. 2, para. 5 or otherwise. 

quent M l L C aUll I ,orha, 1 ivc Vision in the matte,, if the subse- 

iincrpretatic»i| C <?r \ S V 1 «» 7 i * Un *' the unde standing of the parlies regarding die 
conduct of the s 7 '• f’J dIa ' ^ tllc Charter wore to be an index, the 

Assembly and t V ? OUI ? CI, » which acquiescd- in by the General 
52 ><u lcu ar the conduct ot the permanent members of the 
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Security Council showed that like an obligatory abstention (where a perma¬ 
nent member is a party to a dispute), a voluntary abstention by a permanent 
member is net tantamount to a veto. 

9. The Question of Algeria.—On January 5, 1955, Saudi Arabia 
brought to the attention of the Security Council the grave situation in Algeria. 
The various factors that contributed to the complexity of the issue were : (i) 
the question of the settlers who had settled on the Algerian soil and wished 
to hold last to it ; (ii) the natives having gained ascendancy were constantly 
demanding freedom ; and (iii) French economy could not afford to lose 
Algeria. 


On the Algerian issue being raised in the United Nations, France 
declared that she did not and would never accept United Nations authority 
with regard to French policy in Algeria. She claimed Algeria to be part of 
rranee, which fact, her delegate observed, had never l>een questioned by 
international bodies, and the North Atlantic Treaty, for instance, expressly 
mentioned the French departments of Algeria. Britain and the United States 
backed franco in February 1957 in Iter opposition to a United Nations 
‘interference* in Algerian affairs. 


An 18-powcr Asian-African resolution was moved in the U. N. Political 
Committee in February 1957 calling on France to respond to the Algerian 
people s right to sell-determination. The Committee however rejected the 
Atro-Asian move but approved the Philippinc-Thailand-Japan resolution 
expressing the hope that France and Algerian people would try to end the 
bloodshed in Algeria through negotiations. 

The prolonged and desperate light for independence by Algerian national¬ 
ists aided seccsslully on March 18, 1962, when the French .and Algerian 
negotiators concluded a coase-lire agreement marking the end of the seven- 
ye.n-old war in Algeria. b 


On the 16th September, 1959, President dc Gaulle undertook to grant 
the .Mg 1 :nan people a*free choice between scccession, complete integration 
with I-ranee and internal self-government in close association with France, 
within lour years of the restoration of peace. 


As a result of the Algerian referendum results which were in favour of 
independence in co-operation with France, Algeria became independent on 
the 3rd July, 1962, and the Provisional Government of Algeria look over the 
administration Irom the French High Commissioner. The French Govern¬ 
ment also published a declaration in Paris recognising the independence of 
Algeria. 


10. Kashmir.—In ihc Kashmir tangle there was mass invasion of 
tribal people, aided and abetted by Pakistan over the territory of Kashmir. 
The Maharaja of Kashmir appealed to the Indian Government for military 
aid. India had no jurisdiction to intervene in the internal affairs of the 
Kashmir State withoui its accession to India. To overcome this difficulty 
the Maharaja of Kashmir acceded the State to India, and the Indian Prime 
Minister accepted the accession subject to a plebiscite of the people ol 
Kashmir to be held after the restoration of normal conditions. India complain 
eel to the Security Council on January 1, 1948, that the invaders were 
allowed transit across Pakistan teiritory and to use Pakistan territory asa 
base of their operations. The Security Council appointed a Commission!'* 
investigate and mediate between the contending States. It brought about a 
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cease-fire ; but the Security Council could not succeed in paving the way for 
a plebiscite under the auspices of the Commission. The legal position of the 
State of Jammu and Kashmir is that it forms part of the Indian territory 
having delegated to India its three subjects, viz., defence, communications 
and foreign affairs. The Pakistan Government committed an act of aggres¬ 
sion against the Indian Union by actively assisting the tribal raiders. The 
accession of Kashmir to India was completed finally and the question settled 
by the people of Kashmir when the Kashmir Constituent Assembly decided 
to ratify the accession of Kashmir to India. 

11. The Suez Canal. 1 —Another question which engaged the attention 
of the Security Council was that of the Suez Canal on account of a proclama¬ 
tion of nationalisation by Col. Nasser. The fundamental issue was whether 
there could be any national control over the canal. Egypt promised to pay 
full compensation to the shareholders of the Fr.-nch company managing the 
canal in which the controlling interest was held by the British Government. 
A compensation agreement between the shareholders -of the Suez Canal 
Company and the United Arab Republic was signed at Geneva in 1958. 

12. Hungary.*—On November 4, 1956, the United States submitted 
a resolution to the Security Council calling on the Soviet Union to desist 
from any intervention in the internal affairs of Hungary. The U. S. S. R. 
vetoed the resolution, whereupon the U. N. General Assembly, on November 
9, 1956, called on the U, S. S. R. to withdraw her troops from Hungary so 
that free elections could be held there under U. N. supervision. On 19th 
was November, 1**56, the Soviet Foreign Minister told the General Assembly 
that Soviet troops would he withdrawn from Budapest as soon as the situation 
was there restored to normal. On Dccemlxr 4 . the General Assembly adopted a 
resolution noting with concern that the Soviet government had failed to 
comply with the United Nations resolutions and called upon the governments 
of Hungary and U. S. S. R. to permit U. N. observers to enter Hungary and 
make an investigation. On December 12, 1956, the General Assembly 
condemned the Soviet Union for violating the Charter and depriving Hungary 
of its independence and tlie Hungarian people of the exercise of their funda¬ 
mental rights. 

On the 10th January, 1957, the General Assembly appointed a special 
committee consisting of representatives of Australia, Ceylon, Denmark, Tunisia 
and Uruguay, to investigate into the Hungarian uprising by collecting 
evidence and receiving information. The recommendations of the Committee 
could not, however, be carried out. 

On the 10th September, 1957, the General Assembly passed a resolution 
sponsored by 36 nations accusing the Soviet Union «»f depriving Hungary of 
its liberty and political independence and the Hungarian Government of 
violating human rights and freedoms. 

13 . Tunisia.—In lune 1958 Tunisia alleged in the Security Council 
tliat the presence of French forces on h«*r soil against her will was a perma¬ 
nent provocation to her government and people. On the 17th June, however, 
France agreed to withdraw all her armed forces from Tunisia within four 
months, with the exception of the air and naval base at Bizerta. The two 
Governments also agreed that they would begin negotiations to establish 
a proper status for the base at Bizerta after the evac uation of troops had I wen 

concluded. 

b Thi< topic ha* exhaustively been di*r,.«sed earh-r in Chanter XIV *(pp. 168-171). 

2. Tin-topic has Iteen disru*,ed earlier on 'paste* 149 & 150 ante (Chapter XII 
Intervention ). 
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snmr li'rie * Woodba*h in South Africa.—Tension was brewing-from 
it in the Union of South Africa as the Africans struggled for 
1%0 T ,. eXP ° ded \V wave ofb,ood a " d death on the 21st March, 

villr’anS 1 • Ta P ° T ° P Jr" Rd firr on thousands of demonstrators in Sharpe- 
n mbTAr A r 4!)'.° , near Ca f” -! '" vn resulting in the death of a large 

was rnnd Af V4 an U Th,sbr ulal act or th- South African government 
U I SR and other' ffr>vernmen,s ° rind!a - United States, United Kingdom, 

session ^f rtfl^ ia "a. 8: ^ UP '",' hC Unitod Nation,! moved for an emergency 
the Securi,! h r ' -', y P 0 ""? 1 ’ }° c ° nsid 'r the South African question Tn 

Strongv d sn,o^ g C1 ,’ 7r . de ? lored the high-handedness of the Union and 
Africa’s domestic jurisdic^ioT * C °” ,en,,on ,ha « « he « a * under South 

non . '^0*. t ^ ,e Security Council passed by nine votes to 

Afro iUiin nLIf and rr? n,am attaining, a resolution formulated by the 
Africa and Z^T ', T hc ™ solutlon deplored the disturbances in South 
It ^ n '| Cdthat thG situation led to international friction. 

Government *.nd C S ® crc,ar V-. Gc | ncra1 to confer with the South African 
in" the o,?rn^r d arrangements to adequately help in uphold- 

country P P an<1 P rmcl P ,e * of the United Nations Charter in that 


It is regret table that even though apartheid has been before the United 
Nations since 1 9 46, the lack of response on the part of the Government of 
bouth Africa has hindered any permanent settlement of the problem. 


The date of March 21, the anniversary of the killing in 1960 of 68 
African demonstrators at Sharpevillc, South Africa, has been designated by 
Uic United Nations as the annual International Day for the Elimination of 
Racial Discrimination. 


r i , C °n n o g ° Crisis.—The Security Council adopted three resolutions on 

July 14, July 22 and August 9, 1960. In the July 14 resolution it called upon 
the Government of Belgiumito withdraw its troops from the territory of the 
Congo and authorised the Secretary-General to take the! necessary steps, in 
consultation with the Government of the Republic of the Congo, to provide 
the Government with the military assistance, as may be necessary. In the 
July 22 resolution the Security Council called upon the Government of Bel¬ 
gium to implement speedily the Security Council resolution of July 14, 1960, 
on the withdrawal of their troops and authorised the Secretary-General to 
take all necessary action to that effect and requested all states to refrain 
from any action which might undermine the territorial integritv and the 
political independence of the Republic of the Congo. In the* August 9 
resolution the Security Council called upon the Government of Belgium to 
withdraw immediately its troops from the Province of‘Katanga. 


The resolutions of the Security Council of the 14th and 22nd July, I960, 
though not explicitly passed under Chapter VII, were passed on the basis of 
an initiative under Art. 99 of the Charter, which provides that the Secretary- 
General may bring to the attention of the Security Council any matter which 
in his opinion may threaten the maintenance of international peace and 
security. I here is little room for doubt that the members considered the 
situation as one involv ng a threat to the peace. Under Art. 25 the Security 
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Central Covemmen? ,o ^ue .^Prov ne al rn° ,,S * USC< '"‘ l,l l ‘ alf " f ,hc 
force it to a specific line of action b v h U Th k Governmen ‘ "> Katanga or to 
intervention in internal conflict, ami ^ 1 ,is sunder Vh th ' s pr,nc,plc of 
received approbation in the rrv.li.iiru r i o Sccr etary-Gencral 
Security Council. However the Report Jf tiiLT * ‘p 960 ’ ad 1 °P tcd b V 

civilians, including women and children in oOter""™^, S ‘V! gh ' er "f 
account of opposition to thi* r* * , cr paitsof the Cont^o on 

the .Secretary-General that he conhl b, ‘°^ hl ™ * report Trom 

of internal political conflict and hr ! 'Vu ac ! lons ,ncrcl Y as examples 

life in these cases might render ncccssL v ?bc ^ ,he P ro, V. ctio " <> ( civilian 
golese military units which had broken Lose d 'sanmng of Con- 

lumcd to irresponsible marauding. ' m ,he,r commandand had 


was 


adopted on thfa^h^ Assembly, a resoluti m 
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practices, called on the United Natio^ .? ?l ,alc ! y to P“‘ an end to such 
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and directed by the United Nations itself Th ^ Nat, ?'.' s colours organised 
Council and General Assembly reLlutions ^ S rovuioia of the Security 
-go f the Google Parliament under U i he Go t ngo . ur S ,n S ,hc conven- 
finally implemented when the Parliament ' N * P rotccllon were, however, 

a new Government headed g M CyXXr ,m "* ^ Austt ‘*- 196 '■ 


414 


SURVEY OF SECURITY COUNCIL AT WORK 


16. Armed Conflict between Pakistan and India : Pak. infiiltra- 
tion in Kashmir. — In the month of August 1965, Pakistan, losing all 
patience and anxious to settle the Kashmir issue in her favour through the 
force of arms, sent thousands of infiltrators into Kashmir. These infiltrators 
were well organised and trained in sabotage and subversive warfare and the 
whole operation was conceived, planned and executed by Pakistan. They 
were, in fact, members of the Pakistani armed forces. Such action by Pakistan 
was a clear violation of the Charter of the United Nations and of the 1947 
ceasefire agreement. The purpose was to weaken the existing government of 
Kashmir through acts of sabotage and instigate the Muslims of Kashmir to 
rise in revolt against the same government. Apparently, after their tragic 
experience of 1947, the Kashmiris were in no inood to espouse the cause 
conceived by Pakistan and they strongly rallied round their government to 
crush the infiltrators. Hundreds of infiltrators were killed by the Kashmir 
police and Indian security forces and many others were rounded up. 

13ut in order to prevent further infiltration it was necessary that the 
points through which the infiltrators sneaked in should be well guarded. 
This called for manning by Indian troops of the high observation points across 
the ceasefire line which were in the occupation of Pakistani forces. So the 
Indian security forces in their right of self-defence captured three observation 
posts at Kargil. The Indian troops had to capture the posts at Kargil to 
safeguard the important road link. Since the infiltrators were still pouring 
in, the Indian army was compelled to annex a few more posts in the Tithwal 
area. The bulge in the ceasefire line lying between the Indian towns of 
Uri and Poonch provided a vantage point to the Pakistanis to carry on their 
incursions. The Indian army decided to “straighten” this bulge so as to 
bar further infiltration. Operations to execute this decision were successful 
and the Indian troops captured the Pakistani posts in that area one by one. 

Raids on the Indian side of ceasefire line. —Lt. General Nimmo, the 
U. N. Chief Military Observer in Kashmir, sent a report to the U. N. 
Secretary-General staling that investigations conducted by the U. N. observers 
had established the fact of raids on the Indian side of the ceasefire line. The 
report confirmed the attempted acts of sabotage and subversion by the 
Pakistani raiders and referred specifically to a number o( acts of destruction 
within the Indian territory carried out by them. 

Massive attack by Pakistan across the ceasefire line and inter¬ 
national frontier. — It was clear by now that the Pakistani objective m 
Kashmir was doomed. In desperation, the Pakistani authorities chose the 
ultimate course of action. On September 1, 1965, the Pakistani forces, 
backed by planes and heavy armour, launched a massive attack both across 
the ceasefire line and the international frontier l>etwcen the Indian state o 
Jammu and Kashmir and West Pakistan in the vicinity of Chamb. 
expecting an offensive of such magnitude, the Indian border fotecs retreatc < 
The Pakistani move seemed to be directed against the Indian positions 
controlling the lines of communications between Kashmir and the rest o 
India. On the same day President Ayub of Pakistan said that the Pakistan 
forces had -gone to the assistance of the “freedom fighters”, a name tha 
Pakistan had given to the. infiltrators. 

U N. Secretary-General’s Message. —On September 2, 1965, the U- 
Secretary-General, U. Thant, sent a meassage to the Prime Minister of India 
and the President of Pakistan appealing in the interests of peace that both 
sides should indicate their intention to respect the ceasefire agreement and the 
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ceaiehre line and that there should be a cessation of hostilities bv their armed 
personnel from both sides of the line and a hall to all firing across the ccasc- 
lirc line from cither side. In his reply Prime Minister Shastri pointed out that 
the terms of the message were such as might leave the impression that India 
was responsible equally with Pakistan for the dangerous developments that had 
taken place. He added that it was essential that Pakistan should undertake 
forthwith to stop infiltrators and armed forces from the Indian side of the 
ceasefire hue and the international frontier. He further added that India 
would have to be satisfied that there will l>c no recurrence of such a situation. 

Indian troops move across the border in the Lahore sector.—On 

September 6, Indian troops moved across the border in the Lahore sector in 
order to forestall the opening of another front by Pakistan and for the protec¬ 
tion ol the Indian border. Almost simultaneously Pakistan dropped paratro >p- 
ers at various places within Indian territorv. President Ayub told Pakistan in 
a nationwide broadcast on the same da/ “VVe are at war”. No formal declara¬ 
tion of war, however, was forthcoming from either side. 

4 lqfiW^rr v°c nciI ' S ^ esolu V oa of September 4, l'J6i.-(J,i September 
•I! V , U A Security C ouncil unanimously called for an immediate ccasc- 
J i Kashmir and urged India and Pakistan to respect the ceasefire line in 

;;:r d r dl ar, r Cd l,c, 1 s,m,,cl f c ? th . P^V w »^lraw„ t« it* own 
be conde n T U S CaSC fr ° m , 1 IC ?*** ***»»■«* was that Pakistan should 
c condemned as an a rgressor and be instructed to withdiaw from all parts 

f tlu: Indian Mate of Jammu a id K.ash nir. Pakistan, however, a>se«ied that 

Sf*iS7tha?a lUCS lhc o. a plebiscite in Kashmir, 

be insisted that a guarantee for plebiscite must precede a ccasoinc. 

Security Council's Resolution of September 6 —On ScDtcmhcr 
all £' lho Secretary-General rep »rtc J that h had rccci sed no official 
iespouse from either G >vcrmn:nt to thcccassi re rcsolmiti • i... c ; v 
~' nb - > ,f lhc Security C: >u .cil, o,:. Bolivia, Iv ., v Cost, Jordan" Tuiay' 

the ’ a "r! Ur ^’ Uay -- Jointly sp mured a resolution callin'. upon 

lhc parties to cease hostilities immediately and requesting t hr Seem n-C rv„° 

1X77, p° ,,ib ! c cir ' n 10 y tt" ;• 

cptember 4. 1 his resolution was adopted unanimously by the Council" 

r,„l.r?'j 5cplc 'i' ll |f' l l7, lhc Secetary-General asked the .Security Council to 
oidcr India and Pakisia i to cease their li'istiliiw-r 11 i , 

soar-.-ssaa ffeit-is 

U. ^visl^'udu" " f I ',' dia rC ? ived , il messa « c ^ 

pliancc with the relevant ? 1 r , ‘ o dcr “"lateral ceasefire in cmn- 
thc provision that Indian ullops would fire ^ ec ^ r, . l f y Goil,,ci,,s resolution with 
Indian Government t,,#y T* , aUacke ' L Tl '<= 
in a battle which is continuing ii is last m>t . > if P r °? Jsal 0,1 ^ = rountl lhal 
soldiers b> stop r„ tav i„ g i„? "* 

at 3-30 a m^T^khl^lWpA cease ‘he ncx, dny 

the United Nations thai uni.is the’Kashin?'"’ h °^ evcr * hcll ‘ ° ul , a thr «-at to 
reasonable lime Pakistan would have toTeave t£ u" v"** S ° ,VCd ' Vithi, ‘ a 
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On September 22, President Ayub of Pakistan said on the radio that 
Pakistan liad accepted a ccasfire “in the interests of international peace” 
although the U. N. resolution demanding a ceasfire was “inadequate and 
unsatisfactory”. He did not forget to pay a special tribute to Communist 
China “the memory of whose atitude”, he said, “Pakistan would always 
cherish”. Even as the President was announcing this the Pak. air force was 
busy in bombing Indian cities in a last minute attempt to cause as much 
senseless destruction as possible. 

Security Council's Resolution of September 28. —The Security Coun¬ 
cil, on September .8, 1965, unanimously reatlirmed its resolution of Septem¬ 
ber 4, 6 and 20 and called upon India and Pakistan “to urgently honour their 
commitments to the Council to observe the ceasefire.” It further called upon 
the parties promptly to withdraw all armed personnel as a necessary step in 
the lull implementation «*f the resolution of September 20. 


^ Security Council’s resolution of November 5. —On November 5, 
l’)65, the Security Council yet approved another resolution aimed at strength¬ 
ening the Council’s demands for steps to resolve the India-Pakistan crisis. The 
resolution demanded the prompt and unconditional execution of a proposal 
that India and Pakistan name representatives to meet with the representative 
ol U Thant on a plan for withdrawal of troops to positions as of August 5. 


LEGAL ASPECTS OF THE INDO-PAK CONFLICT 

Unde dared War. — 1 he Indo-Pakistan armed conflict had some unsual 
leaturcs, not generally associated with or sanctioned by the laws and conven¬ 
tions of war. The war was fought with modern weapons, and, in the case of 
1 axis tan, with highly sophisticated weapons, such as Patton tanks, Sabrcjets, 
sidewinder missiles and 1000-pound bombs, supplied by the United States. 
And yet it was an undeclared war. The proper formalities for the declaration 
of war were not initially complied with when Pakistan made a massive attack 
in the Chainb area across the international boundary between India and 
Pakistan. 1 lie embassies ol both the sides remained at their posts and they 
were not asked to withdraw. Numerous restrictions were, no doubt, placed on 
the normal functioning of the embassies in both the countries and the restrict¬ 
ions placed by Pakistan on the Indian Embassy at Rawalpindi were far more 
severe and, in some cases, inhuman and undiplomatic. In spit of this being 
an undeclared war, the houses of the Indian High Commissioner and employees 
were subjected to illegal search by the Pakistani police and their properties 
were seized illegally. Flic staff and their family members were harassed and 
humiliated, by doing so Pakistan threw to the winds the rules of diplomatic 
immunity. The Indian diplomatic courier was also subject to search by the 
customs authorities at Karachi airport, an act which is a serious breach ol 
diplomatic immunity. 


Prize Court Proceedings. —In spite of there being no declaration *>l 
war, Pakistan launched prize court proceedings in respect of Indian cargo 
illegally seized by her. The prize courts subsequently ordered the confiscation 
of Indian cargo of jute and tea. The cargo of jute and tea could not be treat¬ 
ed as conuaband. This was a measure contrary to International Law. More¬ 
over, the confiscation of Indian goods was also illegal as the two countries 
were not formally at war. Even some shipments meant for India aboard some 
foreign vessels were offloaded and detained in Pakistan. The rules of contra¬ 
band do not authorise any country to act in the manner that Pakistan did. 
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Partisan attitude of U. S. A. and Britain. —The Big powers, most of 
all the United States and Britain, adopted a partisan attitude and displayed 
unntutral feelings. An earlier American President, Eisenhower, had given a 
pledge to Prime Minister Nehru at the time of agreement for military aid 
between the U. S. A. and Pakistan that if the aid to Pakistan was misused or 
/ directed for aggression, the United States would take immediate appropriate 
action both within and without the United Nations, to thwart such aggres¬ 
sion. But even when the American made tanks rolled across the international 
boundary, without provocation and with the unconcealed motive of occupa- 
tion ot Indian territories by force and tin American Sahrejets l>ombcd innocent 
civilians in India, President Johnson never thought of redeeming the pledge 
that l reside in Eisenhower had given and, to the shock of peace-loving people 
everywhere, their lesponse was consideration lor resumption of military aid to 
1 akist.m and secret despatch ot American arms through other countries. It 
was, therefore, not unlair on tin! part of India to think that Indian blood had 
been shed and Indian property destroyed through the instrumentality o! 
American Pattons, Sabrejets and automatic weapons. 

In the present crisis, Britain, of all tbc nations, had been most unfriendly 
to India. Her representative in the United Nations lent support to Pakistan 
on inaccurate information and wrong premises. 1'lic British High Commissioner 
in India, John Freeman, had been at pains to explain the British position by 
saying that the British Prime Minister, at the time of making the initial state- 
t ment denouncing India’s defensive action o! September 0, 1965, had not a 
clear understanding of the circumstan.es under which th Indian army had to 
cross the international boundary and the offensive speech ot British Prime 
Minister was the result of ignorance . 
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Use of Napalm Bombs.—Pakistan used Napalm tombs against Indian 
targets, mostly civilian centres and hospitals, during the conflict. The use of 
such boms is prohibited under the rules governing air warfare. 

India’s action in self-defence —India's action against Pakistan was 
purely in self-defence. It was Pakistan which had sent marauders disguised as 
civilians into Kashmir. It was Pakistan which first used her ar.nv in launching 
an attack on Indian soil, h was Pakistan again which first sent her planes to 
bomb Indian cities without a declaration of war. India acted onlv after these 
wanton acts of enmity and that too onlv with a view to stall the ominous 
advance of Pakistani armed forces at several points on the boundary. When 
tne Indian army moved into Pak. territory its object was clear. The objective 
was not the capture ol Pakistani cities and towns, but the crippling of the Pak. 
war machine that was the permanent source of trouble for peace-loving India. 

I I ! ,(J i a s . aclio " was Mly justified under ihc provisions of Article 51 of the 
I, dulT"" nS P l,a ««■- T'.e Pakistani ulcc a. the prospect oi isolalin,. 
r , ™S CB,nS T* '"‘‘i?’. 1 lerr ,' tor y >■> Punjab, Kashmir and Rajasthan 
and dc ™ i'; ,y S rou " ll ! e “. a " | ‘ 1 "> order t.. checkmate the Pakistani designs 

t,, i,,a ja |" country s vital links ..f communication there was no option left 

menacing Z n r. f L*? d ,l \ rus,s >" wa '^ Lahore and Sialkot. The 

orospect of Inrli , ado . plL<i b X Ghl " a al lhal juncture heralded the unpleasant 
slrv ii? t I ' aV "‘’ ' ' fi 8 hl '*'• 1V 'mts and it was all the more neecs- 

abic p^urn^:;i"or ,c mili,ary ,,,ight >* 

svjjss-sj 


418 


SURVEY OF SECURITY COUNCIL AT WORK 


dastardly and barbaric and violated the code of warfare between civilised 
nations. Such things were unheard of even in the two world wars. Napalm 
bombs and bombs weighing up to one thousand pounds were dropped on cities 
and villages having no military significance. The Pakistani air force twice 
bombed the St. Paul’s Cathedral in Ambala—the first attack damaged the 
church and the second reduced it to rubble. Perhaps the most inhuman act by 
Pakistan was her attack on hospitals and Red Cross centres. A hospital in 
Poonch was shelled, eight wards in an army hospital in Ambala were razed to 
the gronnd, a jail hospital in Jodhpur was destroyed and four ambulance vehi¬ 
cles were attacked in Ferozepore. The Pakistani planes also attacked a civilian 
aircraft killing the Chief Minister of Gujarat and his family aLoard that plane. 
All these facts show the callous and indifferent attitude of Pakistan towards 
the norms of civilised behaviour. 

Tashkent Declaration.—The Tashkent Declaration was signed by the 
Prime Minister of India and President of Pakistan on January 10, 1966. Under 
that declaration, both sides agreed to exert all efforts to create friendly relations 
as envisaged in the U. X. Charter and refrain from use.of force in settling dis¬ 
putes. They agreed that all armed personnel of the two countries should be 
withdrawn to positions held prior to August 5, 1965. They agreed to discourage 
hostile propaganda against each other and restore normal functioning of diplo¬ 
matic missions. They also agreed to effect repatriation of the prisoners of war 
and create conditions which would prevent the exodus" of minorities. They 
further agreed to continue meetings at all levels on matters of mutual impor¬ 
tance. 

• Troop withdrawals were effected very promptly and comprehensively. 
The position with regard to the infiltrators, however, was not very clear. No 
definite statement was issued by either government as to the whereabouts of 
the infiltrators. 

On March 1, 1966, Mr. U Thant, Secretary-General of the United 
Nations, commended the implementation of the Tashkent Declaration and 
said that India and Pakistan had given the world “an example of statesman¬ 
ship at its best” in the swift implementation of Security Council resolutions 
and the Tashkent agreement. 

# 

17. Rhodesian Situation. —In the case of Rhodesia the Security 
Council passed several resolutions directed against the Rhodesian regime 
which had unilaterally declared its independence from the United Kingdom 
is November 1965. The situation, constituted by the self-dcclarcd indepen¬ 
dent minority regime in Southern Rhodesia was declared to be a threat to 
international peace and security. The November-1965 and April-1966 
resolutions were in the nature of voluntary sanctions of enforcement action, 
the latter specifically empowering the British Government to take steps by 
the use of force if necessary to prevent ships taking oil to ports from which 
it could be supplied or distributed to Rhodesia. This was the first occasion 
when the Security Council authorised a single U. N. member to take forcible 
action which would otherwise be unlawful. In the resolution adopted i n 
December 1966 the Security Council applied selective mandatory economic 
sanctions (without making provision for enforcement if a state failed to 
apply them). , 

The sanctions, however, failed to achieve the desired results on account 
of lack of co-operation on the part of several member States, notably Sout \ 
Africa and Portugal ; but the Council did not even adopt any rcs °*utK»n 
censuring the aid given by those countries to the illegal regime. On Marc 
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18, 1970, the Security Council, after the status of a republic had been assumed 
by the illegal regime in Southern Rhodesia, condemned the illegal proclama¬ 
tion of such a status and decided that member states should refrain from 
recognising the illegal regime or giving any assistance to it. 

Finally on November 2, 1972, the U. N. General Assembly asked all 
countries to withhold aid to Portgual, South Africa and Rhodesia until they 
renounced their policy of colonial domination and racial discrimination. It 
reaffirmed recognition of the legitimacy of the struggle of the colonial peoples 
and peoples under alien domination to exercise their right to self-determina¬ 
tion and independence by all necessaiy means at their disposal. 

18. War in the Middle East. —On May 14, 1967, Egyptian forces 

started mo\ing into Sinai peninsula. On May 18, the Government of l '.A.R. 
called for withdrawal of the U. N. Emergency Force from Gaza, which was 
there to maintain peace in the area. The U. X. Secretary-General acceded 
to their request. On May 21 General Atncr of U. A. R. issued orders for 
mobilization of reserves. The same day President Nasser of U. A. R. 
announced that U. A. R. would blockade the Gull of Aqaba for Israeli ships. 
On May 30, President Nasser, after signing a defence agreement with 
J"i(lan, made a statement on the Cairo Radio which included these words : 


arc huriimi 
1 his will 
is.” 


with 

make 


desire I<>r 
the world 


‘‘Wc arc facing you in the battle and 
it to start, in order to obtain rexengc. 
realize who Arabs arc and what Israel 

Clearly this was a battle cry. Responsible quarters all over the world 
clt disturbed. 1 heU. N. Secretary-General, U Thant, warned the Security 
•ouncil that the situation in the Near East was “more disturbing, indeed 
more menacing” than at any time since the l"56 Suez crisis. 

During the debate in the Security Council on the Near Bast situation 
»cld in the last week of May, the Soviet delegate called for condemnation of 
israei and for the withdrawal of American and British vessels from the area, 
maia appealed nt the Security Council for restraint by all parties concerned 
in ine West Asian crisis and warned against attempt by any State or group 
Z^. lCS t m°- c, ' al,c .V« c by force United Arab Republic’s sovereignty in the 
1 ira l'* 1 he U. A. R. delegate asserted that the Israeli claim to 
H*. * ^navigation through the Gulf of Aqaba was without foundation. 

mJ, ‘ l,C< non 1 ’ historically, the Gulf had been under Arab control for 
• Ulan 1,000 years. He further staled that there was no shadow of 
rr a a still existed between U. A. R. and Israel. The 

of gal ®* T l ,c !’ lhcr hand » slalc<l lhal interference with freedom 

tayigation in the Gulf was an act of aggression against Israel. 

measure. 0 ^hi r ' ,y dcb ?' C * howcvcr - failtd “> produce any concrete 

1 'mU Svia . !T d forces ,,f se , v ' ia l Arab states, including those of U.A.R., 
in hc 'lhX r! , Ira , q ,’ SU PP? r,ed b * Russian-..,adc tanks and guns, hemmed 
m . y o 7 1 'r,' ls,atl u°!, n r a l Sidcs - The Pal «-i-" Libera,i.,n A„ny, 
reldv t. ,1, , ' Cr i c “p'R d fr-m amongst the Aral, refugees, also stood 
it. the wla le Ara? ‘m ,C ' "T* P" I ara,i »"s, and also the furious din 
I ension umid unT 1 SCt '' ‘T"'" ,hc a PP'oael,ing fall of Israel. 

tlu, first f^wTrs of June l%7" C ,Cd P “ Ch * hc wcck a „ d 

mornh,g W o a f S i.mc W r?i r ’ T lhr Arab s,a,cs tbal “ruck first. In the 

.SK& 
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Si nail inn c< uslv, the am y of Israel invaded U. A. R., Jordan and Syria. The 
next iiay, the U. A. R. air force was crippled and it went out of action. The 
Israeli army, aided by warplanes, cut across Arab formations in Sinai. By 
June <; the whole of Sinai peninsula was in Israeli hands as also the part of 
Jordan lying west «i Rivei Jordan, including the Arab sector of Jerusalem. 

I he Israeli army had reached the eastern bank of Suez Canal and was 
making preparations for crossing it. Ii was clear that the Arab forces had 
been crushed, at least for the time being. 

The whole operation was so swift and so unexpected that others could 
do very little. A hurriedly called session of the Security Council on June 7 
demanded immediate ceasefire by both sides. Israel was agreeable, but the 
Arabs stoutly rejected it. The Soviet Union at first insisted on the imme¬ 
diate withdrawal of Israeli forces from Arab territories, but later agreed to a 
ceasefire 1 ased on the line of actual control. This infuriated the Arabs and 
Soviet Embassies in some Arab capitals were stoned. But the Soviet deci¬ 
sion to accept a compromise, it appears, was based on a realistic appraisal of 
the whole situation. The Soviet authorities had realised that the Israeli 
lorrcs were now at the top and a couple of days of more fighting would 
result in an Israeli occupation of Cario and Alexandria, and in effect the 
whole of Egypt. This situation the .Soviets wanted to avoid. Ultimately on 
June 8, 1967, the government of U. A. R. accepted the ceasefire, followed 
by other Arab States. Jordan had already sought truce with Israel on the 
second day of fighting. 

T hr U. N. Security Council demanded on June 9, 1967, that hostilities 
between Israel and Syria cease forthwith. Both the countries notified their 
acceptance scon after. 

Now that they were in tight control over large tracts of Arab territo¬ 
ries, the Israelis were reluctant to leave them. They insisted on direct talks 
between Israel on the one hand and the Arab states on the other, unhindered 
by third party interference, before steps could be taken for withdrawal. This 
the Arabs would not agree to. It appeared that they failed to accept the fact 
that they had been defeated. 

1 he Suez Canal was closed to all shipping thus causing great financial 
loss to U. A. R. During the wartime, the Arab countries had imposed a ban 
on export ot oil to Western countries and this ban continued even after the 
war ended. Since oil is ihe main revenue-earner for ihcsc countries, the 
oil ban almost rocked their economic structures. It was quite clear by now 
that the Arab adventure cost them a great deal. 

On July 4, 1967, the General Assembly rejected for want of the required 
two-thirds majority a proposed call on Israel to withdraw immediately all her 
lorces from Arab territory to tin- positions they occupied before hostilities 
broke out. 

On November 22, 1967, the Security Council, however, unanimously 
adopted a British compromise resolution on West Asia calling for withdrawal 
of Israeli armed forces from Arab territories occupied in the recent conflict 
and an end of all belligerency in order to establish just and lasting peace in 
the area. The resolution also requested the Secretary-General U. Thant to 
designate a special representative to proceed to the West Asia to establish 
and maintain contacts with the States concerned in order to promote 
agreement and assist efforts to achieve a peaceful and accepted settlement. 

The Charter provides various courses of -action for peaceful settlement 
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n imn C be •llowed o confront the world with a fail accompli, attempt 

/, P n a ,. neW , i ""r qU ° a " d acl,,cv,: a new balance of power in the region, 
spec.aH y when the threat of w ar is completely over. Lasting peace in the 
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■ I,,, 19 - Soviet Intervention in Czechoslovakia. -On 21st August 196 ft 
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lVesidInt e Toi;,^n^ ,a ^'^ e, 'f r C al U Tham 'M" red >he-Soviet invasion, 
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^akia The Pon.ei r ' ,CI a, “ '? "! llh,lraw <hcir forces from Czecl.osln- 
a, “'.low to I e riLh," ,V r r,m '? m d , eplorcd tl,e bitervention of Soviet troops 
Chalice or Kiut r "k* . fr,e,,dly . federal Republic „l Orman 

Of Czechoslovak* \ ,CS,,, ’, C - *■“* ll »* '•'= Invasion was a clear violation 
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troops would withdraw from Czech territory, excluding the areas adjacent 
to Czechoslovakia’s borders with West Germany and Austria. The Czech 
leaders agreed to reintroduce censorship of the press and other mass media, 
and to guide the country on Marxist-Lcninist lines. The Government of 
Czechoslovakia requested the Security Council to withdraw immediately 
Irom its agenda the question of the presence of Warsaw Pact forces in its 
territory. 

The accord was not given a warm welcome in Czechoslovakia, however. 
Some of the ministers resigned from their posts, some others, including Vice- 
Premier Ota Sik, were discharged. The continuing leaders tried to control 
the rising tide of popular frustration by giving wild assurances which they 
were hardly in a position to implement. The policy of the Soviet Union 
all the time was to keep up pressure on the Czech leadership and urge 
it to restore ‘orthodox’ Communism under Russian guidance through firm 
and merciless measures. 

Legal and Political Aspects of the Soviet Intervention in Czecho¬ 
slovakia. —The Soviet armed intervention in Czechoslovakia on August 20, 
106B, took the world by surprise. Apart from purely humanitarian and 
moral considerations involved, the intervention gave rise to serious legal and 
political questions. 

The initial Soviet explanation to the world was that they and their 
al lies had crossed the Czechoslovak border at the invitation of some leaders 
ol the Party and Government of Czechoslovakia whom they consistently 
refused to name. The hollowness of this explanation, however, was apparent 
at the very time it was offered, since only eight months l ack the Czecho¬ 
slovaks had elected a government by a thumping majority and as this govern¬ 
ment was in power it alone was legally entitled to call for foreign intervention, 
if at all. 


The Soviets also asserted that they had the right to interfere under the 
provisions of the Warsaw I act. We shall have to study the relevant provisions 
of the said Pact in the light of their assertion to find out whether it was 
correct. The Warsaw Pact was concluded in 1955 between the Soviet Union 
and the Communist countries of East Europe with express purpose of counter¬ 
acting “the situation created in Europe by the ratification of the Paris 
agreements, which envisage the formation of a new military alignment in the 
shape of ‘Western European Union.* with the participation of a remilitarised 
Western Germany and the integration of the latter in the North Atlantic 
bloc, which increases the danger of another war and constitutes a threat to 
the national security of the peaceable States.” hhc Warsaw Pact, therefore, 
was essentially a defensive pact. Further, and this is very important, the 
Pact recognised all the East European members as “States”, with the 
qualifications of sovereignty and individuality that arc inseparable from the 
definition. Article I of the Pact is as under : 


“The Contracting Parties undertake, in accordance with the Charter of 
the United Nations Organization , to refrain in their international relations from 
the threat or use of force, and to settle their international disputes peacefully 
and in such manner as will not jeopardise international peace and security- 
(Italics of the author). Article 1, therefore, is a guarantee against the use of 
force for international sett lenient of issues. Moreover, it is a commitment to 
abide by the United Nations Charter, which specifically prohibits the use of 
force for settling disputes among nations. In this view of the matter, the 
Soviet intervention in Czechoslovakia was unmistakably an act of aggression. 
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To counter unabated criticism, emanating from countries of cithci bloc 
JiT™* ; OU -^' ^ Soviet apologists in the double-edg'd jargon of Marxist’ 
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hodovakm IS to measure events with a bourgeois yardstick, the -class 

f’F",* , ,hr „ COnCf,s ,"‘ n ,ha < ^viet Union is within its rights to 
ins,? 'deo'o': 1 ?' a "'" »o keen to pre-s-t tracks. Tronicallv. in specific 
-stances, th- limitation to the -laws of class struggle” does not come from 

mit;,r rr "' r Cr ,l' Cr r- '• u * r ?! he r- aS !n ,hr ca,c of China, from the 
mwarT- T ieht ,.° f , hc , hc . rc "f. ■'feedless tosav, this sort of approach 
t wards international relationship runs counter to the spirit of the United 
•'Nations Charter. 

We may now turn to the political implications of the Soviet action. 

Po.„ , Th ^ Soviet a ? tio " s * ,ow ed, *or the first time, that armed conflict between 
.ommunist countries was possible. According to the doctrine of Karl Marx, 
as also the consistent declarations of the Communist statesmen and theorcti- 
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1 1 was nobody’s prediction that the United States would rush to the aid 
ot Czechoslovakia when the Soviet tanks rolled in. Even then, some firm 
political and economic measures could be taken by the U. S. government to 
substantiate its professed disapproval of the action. Whatever words of 
condemnation were uttered by the official spokesmen of the U. S. seemed to 
be conditioned more by the wrath of the American people than by a serious 
concern for the freedom and well-being of the Czechoslovak people. Even 
Dean Rusk’s rhetoric laments at the U. N. meeting seemed to be stage- 
managed. The U. S. official circles seemed all too wiliing to resume dialogue 
wi«h the Soviet Union as soon as the public indignation in the United States 
cooled off. All this leads us to another harsh reality of the present-day world, 
that is the existence of geo-political spheres of vital interest to the two super¬ 
powers, the U. S. and the U. S. S. R. American officials have denied the exis¬ 
tence of “spheres of influence” and no doubt the Soviet leaders will also do so 
if confronted. But the picture of Sovict-Amcrican relationship that emerges 
alter a close study of world events is one of a tacit understanding between 
the two powers to avoid serious involvement beyond one’s own sphere of 
interest. This situation is reminiscent of the days of imperialism before the 
Second World War. The natural corollary of such an understanding would 
be that the Soviet Union would not physically entangle itself when the U. S. 
makes some move in, say, Latin America. We now have a clue to the 
Soviet withdrawal from Cuba, to the Soviet inaction when Israeli troops 
occupied the Sinai peninsula, oi to the Ameiican posture of neutrality when 
Russian army quelled the Hungarian uprising. Shocking as this state of 
affairs may seem, it is nonetheless a basic fact of contemporary political life 
that the fate of smaller states is governed by the security equations of the 
super-powers, that until a more equitable order is established the smaller 
states will only serve as factors in the grant! design of the super-powers. 
This has been the bitterest lesson ol the Soviet intervention in Czechoslovakia. 


The Czechoslovak episode was not devoid of interesting and educative 
sidelights. It demonstrated beyond all doubt tliat a people may yet 
yearn f«n political and cultural freedom even when their material wants 
are satisfied. Czechoslovakia is a developed nation as nations go, and one 
of the world’s most highly industrialised societies. The Marxist theory that 
there is no freedom beyond economic freedom stands discredited after what 
happened in Czechoslovakia. So docs the theory of universality of the working 
class movement. The Soviet action and the Czechoslovak resistance showed 
that even after conversion to Communism, nations remain as distinct as ever 
and national interests weighed supreme in the minds of the Kremlin 
bureaucrats .is in the hearts of Czech and Slovak patriots. No doubt the 
Czechoslovaks did not take up arms. But there is evidence to suggest that 
they would have done so if only their leaders had issued a call. And they 
would have offered the Russian troops a long and bitter light in which the 
Russians might not necessarily have emerged as victors. The conclusion 
therefore follows that the Communist nations also can fight each other, and 
that in course of time this possibility may Hare up in bloody, violent strifes 
that may endanger the peace of the world. The Soviet insistence on reim¬ 
position of censorship in Czechoslovakia established beyond doubt that 
freedom of expression is viewed askance by Communist leaders. It follows 
that the Communist society, bereft of intellectual freedom, can only be 
expected, in the long run, to achieve an abnormal, lop-sided development, 
which, considering that the Communist world embraces nearly half of 
humanity, does not augur well far human civilization as a whole. 
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Resignation of East P akistan Governor and cease-fire. —As the 

combined forces of ihe Indian army and Mukti Bahini tightened t burnoose 
around the Pakistani concentration in Dacca, Lt. General Farman A li, the 
military adviser to the Pak. Governor in Dacca, the East Pakistan Governor 
Dr. A. M. Malik, his council of ministers and top occupation officials 
resigned their jobs and took refuge in the neutral zone set up by the Interna¬ 
tional Red Gross at the Hotel Inter-continental at Dacca. On December 15, 
Lt. Gen. A. A. K. Niazi sent a message through the U. S. embassy to the 
Indian authorities asking for a cease-fire. As a token of his good faith, the 
Chief of the Indian Army Staff, Gen. Manckshaw, ordered pause in air action 
ovei Dacca from 17 hours on December 15, till 3 p. m. December 16. 

On or about December 10, the U. S. Government ordered the despatch 
of a task force of the Seventh Fleet to the Bay of Bengal, then stationed in 
the South China Sea. The motive behind that move could have lecn a bid 
to pressurise India to accept the cease-fire resolution passed Ly the General 
Assembly, intended as a show of force to overawe India, or to evacuate the 
strangled Pakistani soldiers to more friendly shores. In any case, the gesture 
of the United States was almost warlike, using gross blackmail and pressure 
against India in violation of the U. N. Charter. 

1 he Pak. troops ultimately surrendered unconditionally to the Indian 
army which had battled its way to Dacca in concert with the Mukti Bahini, 
and the People’s Republic of Bangladesh emerged into freedom on the 16th 
of December, 1971. 

India announced a unilateral ceasefire even on the wastcru front t<> be 
effective from December 17 at l» a. in. 

The ceasefire, voluntarily and unilaterally proclaimed by Prime Minister 
Indr.i Gandhi was accepted by President Yahya Khan and it came into 
cileci on Dcccinbci 17, 1972. ’Flu: 14-day Indian-Pakistau war thus formally 
ended. 


U. N. Council meets again. — India’s unilateral ceasefire on p thc 
western front after the war aims had been achieved caught the Unite*! 
Stales,. Communist China and their friends completely off balance. The U.N. 
Security Council was stunned. Ultimately it adopted on December 21» 1971, 
a resolution calling for a durable cease-fire and cessation of all hostilities * n 

all areas of conflict in the Indian sub-continent until troop withdrawals take 
place as soon as practicable. 

Failure of U. N. machinery.—Even though the barbarities commit¬ 
ted in East Pakistan by military rulers of West Pakistan put to shame t ic 
ruthless massacre prepetrated by Nazi hordes during the second world war, the 
so-called conscience of the United Nations could not be stirred. The clatter o 
machine-gun, the roar of artillery and the thud of bombs mercilessly used on 
unarmed civilian population in East Pakistan, including women and children, 
failed to draw the official attention of the civilised world. Instead o 
humanity transcending politics, politics dominated the entire scene and a* 1 
the nations remained quiet and proffered help only to alleviate the suffering 
of the human tragedy being enacted in East Pakistan. The brutal and 
unprovoked killings by West Pakistani forces were in the teeth of the provi¬ 
sions of the Convention on the Prevention and Punishment of the Crime o 
Genocide, 1948. It ultimately led to the flight of nearly one crorc of people 
from East Pakistan into India, which was also a wanton act of aggression 
against India. 
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The United Nations showed its utter incapacity to discharge its primary 
function of maintaining peace. It ended th e dream of credibility of the 
United Nations. The inability of the U.N. to prevent the outbreak of war 
between 1 ndia and i akistan, and, even more seriously, to put an end to it 
once it had broken out, causing death and suffering to millions, stood as a 
grave setback to the world body. The International Commission of Jurists 
< ; C P, l0r V d . l, ! at l ! ,c United Nations failed to use the available machinery io 


(leal with the situation in 
down in March 1971. 


East Bengal following the Pakistani 


army crack- 


CHAPTER XXXIV 

COLLECTIVE SECURITY 

The provision, of collective security as envisaged l.y iJ> - Owcnant of 
the League of Nations an<l the Charter of the United V.ui „, 5 | iav <- |, con 

adverted to in earlier chapters an.l may he discussed here in a somewhat 
greatei detail. 

League Covenant _ Under Art. 10 of .he Covenant the members of ,| lc 
League undertook ... respect and preserve as against external aggression the 
enitonal integrity and existing politic al independence of all members of the 
League. Under Art. I any war or threat of war. whether immediately 

UMhe"wl,;!l" y i" f " C '" c, ", Ih: ,' s °! ,hc League or not. was a matter of concern 
; | v|m . lc Lca « u<: '. mid the League was required to take any action that 
might he deemed wise and effectual to safeguard the. peace of nations In 
case ofany such emergency the. Secretary-ieneral was 'requited to sum.n, " 

League? " "' CC "" 8 ,hc C °‘ ,ncil <m »> c of any tnember ofT 

Under Art. 12 the members of the League agreed that, if there should 

ar.se be ween them any d.spu.e likely to lead to a rupture, they would submit 
the matter cither to arbitration or judicial settlement or to inquiry l.y the 
Conned, and they agreed in no case to resort to war until three months after 

C?.,n)d| lr< T > K ,hCar a 1,r r a, c r5or 1 ll,C i u,licial decision, or the report by the 
Council. , The award of the arbitrators or the judicial decision was o. t,! 

I^we^tm ^ 
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matter to W °‘ ,Irf ’“h™ ,hB ^ “«*«- 

iiUcrnationaTlaw ’“.'t ‘ , ' ,c 'P lc,ali ''" ° f a »"= a «y. «s to any question of 
would constitute { uLch f cx,SU:ncc . of * n \ ,. facl which, if established, 
and nature of th«* \ l,llc, V at i 0na obligation, or as to the extent 

to bcaml h l TT l ° ma ^ C f ° r any Such breach, wore declared 
tion <>r ju<licial s^ih*mc,it WCrC ^ c,,c,a ^ suable for submission to arbitra- 

lional Just^cc'ora* 8 WC ^? lo ^ rc ^ crrccl *° the Permanent Court of Interna- 

stipulated i» any coiivonii Una a » rce<l on by the parties to the dispute or 
y convention existing between them. 

Article 15 piovided tliat if there should arise between members of the 
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League any dispute likely to lead to a rupture, which was not submitted to 
arbitration or judicial settlement in accordance with Art. 13, the members of 
the League agreed that they would submit the matter to the Council. The 
Council was required to endeavour to effect a settlement of the dispute. If 
such efforts were successful, a statement was to be made public giving such 
facts and explanations regarding the dispute and the terms of settlement 
thereof as the Council might deem appropriate. If the dispute was not thus 
settled, the Council was to publish a report containing statement of the facts 
of the dispute and the recommendations which were deemed just and proper 
in regard thereto. 

Article 16 provided that should any member of the League resort to war 
in disregard of its covenants under Arts. 12, 13 or 15, it shall ipso facto be 
deemed to have committed an act of war against all other members of the 
League, which undertook immediately to subject it to the severance of all 
trade or financial relations, the prohibition of all intercourse between their 
nationals, and the nationals of the covenant-breaking state, and the preven¬ 
tion ol all financial, commercial or personal intercourse between the nationals 
«*1 the covenant-breaking State and the nationals of any other State, whether 
a member ol the League or not. It was the duty of the Council in such 
case to recommend to the several Governments concerned what effective 
military, naval or air force the members of the League shall severally 
contribute to the armed forces to be used to protect the covenants of the 
*.CAguc. The members of the League agreed that they would mutually 
support one another in the financial and economic measures which were taken 
under the article in order to minimise the loss and inconvenience .resulting 
Irom the above measures, and that they would mutually support one another 
inrrsisling any special measures aimed at one of tlicii* number by the 
coven am-breaking State, ami that they would take the necessary steps to 
afford passage through their territory to the forces of any of the members 
of the League whi h were co-opcrating to protect the covenants of the League. 
Any member of the League which violated any covenant of the League 
was to be declared to be no longer a member of the League by a vote of the 
Council. 

Under Art. 17 of the Covenant, in the event of a dispute between a 
member of the League and a non-member or between non-members, the 
non-incmbcr State or States were to be invited to accept the obligations of 
membership in the League for the purposes of such dispute. On such 
invitation being accepted, the provisions of Arts. 12 to 16 were to be applied. 

1 pon such invitation being given the Council was immediately to institute 
an enquiry into the circumstances of the dispute and recommend such action 
as might seem best and most effectual i.i such circumsca ices. In case of a 
non-member State refusing to accept the obligati >ns of membership in die 
League for such purposes and resorting to war against a member of the 
League, the provisions of At t. 16 were made applicable as against the State 
taking such action. If both parlies to the dispute refused to accept tin 
obligations of membership in the League for the purposes of such dispute, 
the Council could take such measures and make such recommendations as 
would prevent hostilities and result in the settlement of the dispute. 

Charter of the United Nations.—Chapter VI of the Charter deals 
with investigation, and pacific settlement «>f disputes. It enjoins on the 
parties to any dispute, the continuance of which is likely to endanger inter¬ 
national peace and security to seek a solution first by negotiation, enquiry, 
mediation, conciliation, arbitration, judicial settlement, report to regional 
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agencies or arrangements, or other peaceful means of their own choice. The 
Security Council might investigate any dispute, or any situation which might 
lead to international friction or give rise to a dispute, in order to determine 
whether the continuance of the dispute or situation is likely to endanger 
/ .maintenance of international peace and security. Any member of the 
mted Nations might bring anv dispute, or any such situation to the 
attention of the Security Council or of the General Assembly. A State 
not being a member, of the United Nations could do so with regard to 
any dispute to which it was a party if it accepted in advance, for the purpose 
1,1 tne dispute, the obligations of pacific settlement in ihe Charter. 

Chapter VTI makes provisions for collective security determining ther 
existence of any threat to the peace, breach of ,hc peace, or act of aggression 
anrl empowers the Security Council to .leride wha. recommendations o 

security V/tr! ° r . ,ak "’ *° °r ^storc international peace and 

^ lo ■! ' In order to prevent an aRRratation of the situation, the 
‘ ccun v Council may, before making the recommendations or deciding upon the 
measures, call up >n the parties concerned tocomply with such provisional measures 
nreh.dir^ 8 ! n *?j cssai y, dc ? ,l ? Mc - Such provisional measures shall be without 
Srrurilv ’p m "ft’ claims, or position of the parties concerned. The 
V y ?° unci sha f u,y takc amount of failure to comply with such 
w Vl r' >na ,n ;: asu,cs - ( Arl * *>)• I* may decide what measures noi involving the 

TW, " , ’ ivc «**« 111 1,5 decisions, and h 
may rail upon the member, of th- United Nations to apply such measures 

Of r il Irl "i C r U n r ., C .T n !’ | C ' C or 1 P»" ia l interruption of economic rcltaions and 
2nd he .* ' |,OS ' al V ' '>T ap, " r ’ radi "' and '>»■" mean, -r commun ica.io n 

me! severance of diplomatic relations. (Art. 41). If it considers tlm 

inadeo.^ f Pr °^ ldCd r ° r |' n Ar, i. 41 WOU,d l>C '"adequate or have proved to be 
ee^r , ' ' n ' iy , C SUCh ac,io " '’>' ail ' or land forces as may be 
mav fnel. H : ,r r . CI,ore , mtoruational peace and security. Such action 

may include demonstrations, blockade, and mher operation, |,v air, sea,' 
land forces of mcmlicrs of the Unite,I .Nations. (Art. 42;. 

All me in be rs of the United Nations, in order to contribute to the 

► ST“,h S,v l r nal , r Cr ind o CUri !, y - ha '- undertake:: to',„r 
' *° ,he Sccur, *y Council, on ns call and in accordance with a special 

ri'dits of namti rC nM2« 5 ’ f r, " e L f ° rCCS ’ assi>,anrc - and facilities, including 
and secuidty (An 43; y '' P ' ,r, ’ 0 ‘' ! ° f ,naimai "">K international peace 

upon amnUicr^tpre^n^! on '!? m o'r t0 -T ^ !' ^ Ca,,inB 

member, if ihe n- nUrr ! i • } provide armedc forces, invite that 

Security Council once nin ■ .1 ' C . S * l ° l ,ar ' ,r, I>^tc i n the decisions of the 
armed forces. In order toT-nibl^h 7'•?' .°!! r c ? n,in g e nts of that member’s 
measures, members dull li Id • I ,'.“ tc< 1 - N ' allOMS to take uri;ent military 

contingents for coinbiiied inter ^i'" n "| C< ‘V ' availal ' lc national air force 
decree or readiness of thes ^on n'''^ '"^"'’“ment action. The strength an,I 
shall be determined i>v the W ant J, p . a . ns for *heir combined action 

Staff Committee Plans for ^ the assistance of the Military 

, the Sccmi, :rm , d wi , ,|, a| ‘ pl ' CaU " M " f "«<«! force shall I e made bv 
' Arts. 44 to 4(i) ' * hc a “ ,,,ancc °f the Military Staff Committee. 

assist Th h e Secmily Com^Vin al'l * Commi,,ee «* advise a,id 

military requirementsf' *k" aH . < » u, ‘ st,ons g ating to the .Security Council's 
tary requirements lor the maintenance of international peace and security, 
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the employment and command of forces placed at its disposal, the regulation 
of armaments and possible disarmament. (Art. 47). P gU a "°" 

the miimpna'rrr r ?? u ; re<! '°. car ^ ou ' the decision of the Security Council for 

neml crs o thTT“ "° n ^ and * ha » l)e taken by all the 

ma^determiAby ^me of them, as the Security Council 
UnLd Va, ions r .1 eC,S, ° n f sha " b< = ca r ried 0U[ by 'he members of the 
international £ hrou B h ,hcir action in *he appropriate 

n Wl " rh ' h " y a, . e mcm hcrs. (Art. 48). The members of 

neasu es IcidT l° m ‘ n a c fford ? n 8 mutual assistance in carrying out the 
measuics decided upon by the Security Council. (Art. 49). If preventive or 

anv 0 .rth«'sJ. m againS ' 3 . ny S ‘ a,e are Uken by ,he Se'Uft'y Council, 
self cofone' a . mcmher . of ,hc United Nations or not, which finds it- 

tl r°l u h |, P u Clal ec 1 0,,om,c problems arising from the carrying out of 

, shal1 , havc 'he right to consult the Security Council with 
regard to a solution of those problems. (Art. 50). 

inherem'^i^'r ? 1 P r0 , vid «‘hat nothing in the Charter shall impair the 

occurs'airaVn!.!*a " f ,n , d, ' ,dua ' r, CO,1<:c . ,ive sef-defcnce if an armed .tuck 
taken ?£. "* member ol the United Nations, until the Security Council has 
Measure, «l T* 5 "*“*“7 maintain in terna.ional peace and security. 
i)e hmnedi U eT‘ ,y mc "! beni « hc exercise of this right of sell-defence shall 
afoc h?^“tc y reported to'he Nccur.iy Council and shall not in any way , 
Charter f , u ! homy and . responsibility of the Security Council under the 
mahillin r . a,anyt,ln . e sucn ac,io,, as *' ‘Icc.ns necessary in order to 

iiMintaiii oi restore international peace and security. 


Failure of Collective Security.— The League of Nations failed to 
I cscivc the peace as envisaged in the Covenant. In 1931 it failed to prevent 
in a ^ rc . ss,on against China in Manchuria. In 1935 Abyssinia was 

( ovrnani Y J a " d ^ f ° rmcr a PP calcd lo l,lc League under Art. 10 of the 
«• V. , he , Lca g^ c thereupon resorted to economic and financial sanctions 
oMJo'af- ll,c va,,ous constituent members did not fulfil their 

fai id 4l, °" s , an<l . t hc acl, J n of «he League to enforce peace upon the aggressor 
iaiieo. Italy withdrew from the League and conquered Abyssinia. Rhineland , 
sas occupied by Germany in 1936. Austria was annexed by Germany in 193ft 
ana Czechoslovakia in 1939. Hut the League could not take any effective 

in!'!a , a f a, V Sl , tl . lc a Sg rcssor - r hc League stood by helpless while Russia 
“ ed 1 inland in 1939. It could only manifest its displeasure bv expelling 

m,i ° V,C i l °°y crn,n ^ 1 - Thc failure of the League to maintain peace resulted 
m tne colossal tragedy of the Second World War. 


The Second World War brought forth new problems due to technological 
improvements in the methods of warfare. Thc hopes and desires centred round 
lc United Nations and its Charter to prov ide an effective machinery for 
people to hvc together in peace, and that hope has sustained the peace-loving 
jcopic in lace of the cold war and thc ideological conflict between the Soviet 
world and the Western countries. The need for understanding thc people of 
I lcr countries is sometimes forgotten and that makes the difference of outlook 
net ween thc counties of the world. This has resulted in widespread and f 
superstitious beliefs in thc maintenance of peace through regional pacts. In ✓ 
order to have a correct appraisal of the United Nations one has not to look to fy/d 
Us success or failure in achieving a solution of a particular problem, but 
whether it provides the means for building international peace and fellowship- 
.Surely it has created a sense of world community in spite of the association 
being based on thc sovereign equality of its members. 
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Hie Security Council hail to sanction effective collective measures 
against aggression and breaches of the peace in ihe ca>e of Korea in and 

had to take effective steps in stopping the Israeli aggression on Egyptian 
territory followed by an Anglo-French attacks towards the end of October 
1956. The \arious measures have been discussed in great detail earlier. Suffice 
it to say here ihat the United Nations was greatly successful in restoring peace 
and preventing aggression in these disturbed areas. 

Balance of Power. —It has been said that International Law seeks to 
transform the system of balance of power into a system of collective security. 
Hiis aspect may be analysed to find out the effectiveness of the United Nations 
towards the realization of this particular objective. 

In the past, and particularly during the eighteenth and nineteenth 
centuries, the major European powers relegated to themselves the authority to 
decide die fate of the entire European continent. They had established a sort of 
hegemony over the less powerful kingdoms and principalities and were the final 
arbiters in questions involving die change of boundaries of tlirir territories, 
towards this end, they had formed concerts, leagues, alliances and the like, 

> 11 1 actually behind this tac.idc of inaganauimiiy and big-brotherly benevolence, 
'here lay the principle that no major power should alone aggrandise itself at 
the expense of the tiny stales that were involved in disputes inter sc. Mutual 
distrust and apprehension of the might of others were the normal bedfellows 
l,lcsc kig powers and by the singular device of ‘balance of power* or main¬ 
tenance nl the status quo, they evinced the ferovent desire of dispelling both the 
misgivings. While as a matter of fact, the smaller slates constantly fell 
themselves indebted to the bigger ones for the benign assurance of protection 
and assistance in times of aggression by othci states, the real motive behind 
this benevolence ol the big powers was the establishment of a large number of 
ouiler stales that held .it hay competing claims nourished sub rosa by rival 
powers. I hey arrogated to themselves the right to decide which of the 
nailer stales deserved relributi m for initiating the breach of international 
peace and reserved to themselves the prerogative of intervention, ostensibly in 
he interest ol maintaining peac: and security in the European continent, but 
in reality to prevent others from garni ig any advantage singly out of the 
chaotic conditions resulting from any wai or act of aggression. 

II . as regards the law of nations as re Heeled in the Charter ol the 

united .\ a turns, in strict theory, a* Kclscn remarks, collective security is the 

in d the 1 pr P<> ? C ‘ \ ll ‘ C U ' ,ilc 1 d l Nalio, *s. and a reading of the relevant provisions 
ic Charter shows that behind this purpose there is nothing to permit the 
ig l ive to exercise political supremacy over ihe other members, and even 
noimncinl c.s of the United Nations. 

princi?)l!' C thI? a ^ ble | t f * hc ? ,arhr ° f ,hc Xal ‘ ,ms M»ctifics ihe salutary 

\ ic 1 ,n„ K 1 rCC Sl l? 11 not , '* >** 1 . “VC in the common interest. 
\' i , s ( i n m hr - raUm United Nations, viz., that the Unite,1 

ci id'shall tak Lff , "' Pr " a " onal a "d security, and to achieve that 

, r ; t !fr ,Ve C ? n ‘ xt, 'f mea *ures for tl.c prevention and removal of 
breaches a " d Tu r suppression of acts of aggression or other 

U dtc - th r PcaC l f- Thc C:har,cr ,:x P r cssly forbids the members of the 

the cl Lac. /"n ‘ aV " ,? retourse «<> a »y use of force which does not hear 
the char, cter of collective measure, and, according to Art. 2, paragraph 4, 

manner Lro .‘T ? C ‘-^ d l 1 l “- ms c>vcs not to resort to the use of force in any 

LoviHe. n o ; , Wl "' ,llC PUrp " S<;S of <l,c United Nations. Article 24 

pi ovidcs that m order to ensure prompt and effective action by the United 
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i , ; , . ? thc , Sccunty Council P rimar y responsibility for 

An “ ^ international p;ace and security, which according to 

Of u',e Secnrhv Pn n advance ?° accc P‘ a, ‘<l carry out the decisions 

parasraoh -i 12 , ‘V, ac , corda ;! ce Wlth 'he present Charter. Article 2, 

every assistance^ 5 • ha ' , al1 . members shall give the United Nations 

nnd shall ref^,, r ya - IOn “ V* 1 * 5 m accor<U ->ce with tin pres mt Charter, 

Natio s L takl > nr^*’ a ,y S,a,e a ? ainst ' v hich the Unhid 
auoiis is taking pievcntive or enforcement action. 

The relevant provisions of xhz Charter, «V Chapter VI dealing with 
ensurh? .n ! 0 , Chapter VII dealing wiK the provisions for 

earner hi !Trr£ !l and voitchsafin? collective security have been discussed 
Charter sh ill imnair ,l Artl ?k 51 provides that nothing in the present 

defence ifa ann, ’? "l "" r, * ht . of ,he ‘'.dividual or collective s lf- 
Ui.iil tlL Sccuritv a,,ack 0 « cur * against a member of the United Nations, 
international iv! ' ^ C ! ,unci1 . has taken thc measures necessary to maintain 
of lliis . iX ^ l ?", r SeCU " , r Pleasures taken by me nbers in tl.e exercise 
Council and shall 1? ^ CfenCe sha L bc '".mediately reported to th: Security 
Sccuritv C ril °| l m , any Way aB ~‘ cl lhc authority and responsibility of the 
dceml y „~;i U - >dur , ' 1C P' fsc "> Charter to take a. any time such action as i, 
security. y ,n ,,,dv ' r lo maintain or restore international peace and 

ill, , f """r th , C a )* ,vc discussion that there appears to be no room in 

n ., v ,,v,r, !,' ,f e he (:har,er “• allovv the Rig powers to exercise supre- 

ilu IV is d cr Sta i cs "ho arc members of the United Nations, and 

l‘:„! all J “• no Sfcstion of revivification of the doctrine of balance of power, 
ihl.’n U.*. arc bc ,ak ?" hy the United Nations itself, instead of leaving 

should idvi* ® ,Ui:r P*‘| sc °f. lhc Powers. Moreover, thc occasions which 
lions whirl L 1IC lak , in ® ° f Coll ' rClivc action are bised on legal considcra- 
wlicut'v rt| M " akC | n ° discrimination between a big and a smaller power 
tive liu as.. C IS * l i' Ca< ol f lhc P 6 * 100 or a, » act of aggression. Such collec- 
an.l C a .j C l ° * ,akcn f° r maintaining or restoring international peace 

and security and not in the interest of any or all of thc big powers. 

WLn.in^n 11 '^ 1 Nations has been successful in realizing the objective of , 
SC< i“ r,ly in lhe K<M ca, ‘ rtnd thc Suez affairs. In thc case 
(>i<,lJr l lQUr !? faC U , , aggrCSSIon 0,1 E ?yP lia '» territory towards thc end of 
u ZrV, i . ,^ ? X r'' e . cl b . V ?" An ^o-French invasion of that territory had to 

too h^ , y ° U,, , ,tCcl . Naiionsa « d the peace rcsto.cd. The U. S. S. R., 

a “. lo ‘espoml—ithough showly—to the strong protests of tlie world 
l«uU i 1 ? 1 * a S ain st interference in Hungary’s internal affairs in October 
iJJb, and invasion of Czechoslovakia in August I96U. Similar was the result 
r • • a» P n C * • 1 • * rm , cd uitcrvcntion by U. S. A. in the Lebanon and that hv 
oicat Britain in Jordan in the middle of July, 1*J5 *•. liven in thc Congo crisis 
lie united .Nations operations, consequent upon civil strife in the country 
wcie carried on, and the United \aii«».w «li.i ;»« k,.,i •.» ,^»rr i.. tin 

stnic-torn country. 


-Nations did its best lo restore peace lo the 


Regional Pacts.— At this stage it will be useful to refer to thc various 
regional pacts which have been sought to bc justified bv the parties thereto 
on the ground ot World peace. The Charter of thc United Nations (iocs not ^ 
piccluclc the existence of regional arrangements or agencies for dealing with j 
matters relating to the maintenance of international peace and security which 
ai e appropriate for regional action, provided that such arrangements or 
agenems and their activities arc consistent with tiic purposes and principles of 
the United Nations. (Art. 52;. The provisions in thc Charter are no doubt 
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innocuous as they envisage regional arrangements in consonance with the 
purposes and principles of the United Nations ; but it seems that somewhat 
greater emphasis has been placed on limited group agreements than on the 
parent body for the protection and safeguarding of international peace and 
security. Thesi groupings have proved to be a revival of the ‘balance of 
power* and relegation of the world organization dedicated to the principle of 
world-wide collective security to a lower level. They appear to be based on 
the old Roman adage : ‘If you want peace be prepared for war.*’ Being 
apprehensive of these factors President Woodrow Wilson was impelled t«, 
remark : “There can be no leagues or alliances, special co\enants and under¬ 
standings within the general and common family of the League of Nations.” 

This view was discredited by Churchill when in a speech at Foul ton in 
1946 he propounded “the policy of containment*’ of communism by means 
lair or foul. This idea led ultimately to a reversal of ihe decision of Presi¬ 
dent Woodrow Wilson and the Senate passed a resolution <>nJune II, 1948 
empowering the Administiaiion to favour the progressive development of re- 

dtiring the past 


1 lie result is that 


gional and other collective arrangements. 

two decades there has been a mushroom growth of regional pacts created undo 
several treaties among a group of nations. These arc discuss d below : 

1. The North Atlantic Treaty Organization.—It was signed by 12 
nations on April 4, 1949, in Washington, the capital of the United States' for 
a stipulated period of 20 years, with a view to safeguarding the freedom 
common heritage and civilization of their peoples, founded on the principles 
of democracy, individual liberty ami the* rule of law. I he twelve original 
members of the NATO were Belgium, Canada, Denmark, France, Iceland 
Italy, Luxembourg, the Netherlands, Norway, Portugal, tli• United Kingdom 
and the L mted States. Oivcce and Turkey joined in February 1952. The 
admission of West Ceimany was also authorised by the NATO Council on 
May, 195and on May 9 the NATO Council formally admitted the Federal 
Republic of Germany to membership in NATO. 

The preamble of the pact rcallinns the faith of tli,- parties in llu purposes 
and the principles of the Charter of the United Nations and their desire* to 
live in peace with all peoples and all Governments. In the language of ,]„• 
State Department White Paper, “ I he Atlantic pact is a collective self-defence 
arrangement among countries of the North Atlantic area who, while bamlimr 



Nations and to assure practical efforts for maintaining peace and S 
harmony with the Charter.** ' 



. ... - * ----- • ‘IVH. 1 Wl«l\ 

parties will consult together whenever, in the opinion ol anv ol the 
tonal integrity, political ind< pernlcnee or security of any of tli 


threatened. 


pros 

in, the terri- 
the parties is 


t(M .j || e Organization is not a regional arrangement in the true sense of the 

such as l T,alv C, ‘ nClud f 5? u I urics V hich havc 1,0 t %°°» ,a phic regionalism, 
such _as Italy, G.cece and Turkey. It ,s a pact designed to stop Russian 
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expansion westward and in that view is a system of self-defence, or an alliance- 
is further a system of collective security only with respect to the interna 
relations of the different States who have formed themselves into an alliancel 
mit as observes &yarlicn, in so far as it is directed against other states an-d 
systems of states, it must be considered in the familiar category of military 
nances. I Ins ha^ been made clear in Article 5 of the North Atlantic 
itaty . * he Parties agree that an armed attack against one or more of them 
in Europe or North America shall be considered an attack against them all; 
and consequently they agree, that, if such an armed attack occurs, each of 
utem in exercise of the right of individual or collective self-defence recogniz¬ 
ed by article 51 of the Charter of the United Nations, will assist the Party or 


p . ' -- wi me united nations, will assist tnc rarty or 

rarues s ° attacked by taking forthwith, individually and in concert with the 
ter Parties, such action as it deems necessary, including the use of armed 
torce, toi restore and maintain the security of the North Atlantic area." The 
article, however provides that any such armed attack and all measures taken 
as a result thereof would immediately be reported to the Security Council. 
■Mich measures shall be terminated when the Security Council has taken the 
measures necessary to restore and maintain international peace and security. 

the North°A'danr r m 951 .’ Gree . ce aud Turkey were invited to become parties to 
pihri arv UiW a Treaty - ; ! n< bccamc fu » members of the N. A. T. O. in 
[ J ' y r ,? 2 ' A P ro,oc °l W »S added to the original Treaty including the 

Drotec ion ) v n”ri''; S , aSWcll „ as ,hc Mcdi ''" a '"-- a '> within the orbit of 
.V T by , ‘ Alla "" c p °wcrs. West Germany joined the North 

Atlantic 1 reaty „ n May 9, 1955. raising the membership of N. A. T. O. to 15. 

shifted^rinM^il^'' ra " C ^ withdraw from the N. A. T. O. and its offices were 
shifted from there to the territories ofadjacent X. A. T. O. members at huge 

Tl, B- p nte :' A ™" icm “ Defcnce Treaty of Reciprocal Assistance or 

An ,,r,| C ‘oi, f 1 ? W, 7 l1 is , a collective security agreement made under 

i nl ' a ° • Charter for an indefinite period and is known by the name of 
1 ! Cal X ? f R ^iprocal Assistance. It was signed a« Rio de 
Im^ ivok mP*?? ^ 2 ’ r ^ 7, II ,s °P cn lo a11 American States. The treaty 
r ,i ° r ^ an ° f Consul,al »°” which takes its decisions by a vote of 
o-tlurds oi the signatory States which have ratified the treaty. Article 3 of 

Jl.-A T ,>rov,dcs ll ? at armed attack against an Amerian State is to he 
f ,C * s * n allack *S ainsl all the American States and that each one of 
h< n undertakes to assist in meeting it in the exercise of inherent right of indi¬ 
vidual or collective self-defence. 

n 1 \ *J. Unk,rk Treaty .—Another treaty in the North Atlantic Area is the 
Dunkirk. icaty or 1 reaty of Alliance and Mutual Assistance concluded at 
Dunkirk between France and the United Kingdom on the 4th March, 1947, for 
a peiiod oi 50 years. It provides for all military and other aid and assistance 
within the power of signatories in case of hostilics with Germany resulting from 
(aj aiimd attack by Germany ; ( b) Germany taking action to facilitate, 

oi adopting a policy of aggression; and ( c ) enforcement action against Germany 
taken by ihe Security Council of the United Nations. It also makes provision 
lor constant consultation on economic co-operation. 

r t 4 - Tk e Brussels Treaty, 1948.—The Treaty of Economic, Social and 
uuilural ^Collaboration and Collective Self-Defence was signed at Brussels on 
March 17, 1948, the signatories being Great Britain, Belgium, France, Luxt-m- 
furg and tlie Neiherlands with a view to achieving collective security in Wesl- 
crn _r liro P e - The stipulated duration of the treaty is 50 years. Article 4 of 
the Treaty provides that “it any of the High Contracting Parties should be the 
1. Svarlien : An Introtiuciion io the Law of Nations, p; iO'J. 
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object of an armed attack in Europe, the other High Contracting Parties will 

in accordance with the provisions of Article 51 of the Charter of the United 

Nations, afford the party so attacked all the military and other aid and assis- 

tance m their power.” The Western Powers have created a Council of Enron.- 

consisting of a Committee of Foreign Ministers for the purpose of consultation 

In 19o4 the Paris Agreements brought Germany and Italy into the Brussels 

l reaty Organisation, which has been renamed Western European Union The 

Old Consultative Council has been replaced by a new Council of Western 

Europe an Union that functions conlmuouslv. 

• 

. 5 ‘ European Defence Community.—A treaty setting up a European 
cfeuce Commun.ty compost of six countries, ok., France. West Gem.any, 
Italy, the .Netherlands, Belgium and Luxembourg was signed on Mav 27, 1952. 
Under this arrangement a single European defence force consistin', of s liders 
of all six member nations was to be establish.-,I with supernational authority 
and was tojom.heN A. r.o. defence force as .. single organization. I he 

*° rnt,ry ,h " ,rca,y ’ .- "•« * r,:a| y 

6. The ANZUS Pact.—Although in the beginning the United States was 

averse to a Pacific security pact similar to the North Atlantic Treaty the 

development in Asia during 1950 led her to revise the earlier attitude by a«m'c- 

mg to it. I he then U. S. President, Mr. Truman, «>n the 18th April 1951 

'wiV'tnd'v 1 y‘ 1 li: P ro P°scd security pact between the Unhod States! 
.Australia and New Zealand and said: 

"The Governments of Australia and New Zealand have suggested an 
arrangenu-nt b.uween them and the United States, pursuatt. to Articles 51 and 
2 of the United Nations Charter, which would make clear that in the event of 
,r, C l‘" aCk U F UM anyoneof then in the 1‘acilic, each of the three would act 
to meet the common danger accordance with its constituti'.nai processes' 
and which would establish c,msultatf.n to strengthen security on the basis of 
continuous and efiectisc self- help and mutual aid.” ' 

t Vi'- J ext of tl,e l , ™l’ ,,s ? <l , tripartite treaty was agreed upon in June 15)51 

Scou m^ C r A r ! l l hVl ia f e ' V Z,ala , ll "- U " ilc ' 1 States of America Security Treaty of 
wVlh vh-w , 5 '; ‘ V1SageS ,hc c ">'V' ,ul ' 01 ' "f a Council of Foreign Ministers 

te ss 

jjsm sj: cs 

1"54 \I 1 S °Ou^ E s aS , , h A5 u C " U rs iVe D l fenCe Trea, y ° r Manila Pact.-Inc 

S™;; 

Thailand ami Paktstan Th-V 1 ‘°f llrCC A , S,an J co,,lrics » ««., Uie Philippines, 
Defence l'reatv on the j-i 1 ® adopted a South-East Asia Collective 

in defence of any membi, subj^cTe^'to a^Uck ' ^'‘f * " ndc '.' aki " K ,u , uni , U: 
members should unanimously Ctree to h.cTude in , 1 ' a " Y Tc ,1,a ‘ 1 .""' 

The treaty embraced within itself the promctlot o^T C ~"l d , Cfl ' ,,CC 'T' 
non-communist part of Vietnam i , C., , los ’ Cambodia and the 

China. The signin.r l, v all The K X lhc lhr °° Slal ' s of Indo- 

. m. in all the delegates of a South-East Asia Collective 
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Defence Treaty was accompanied by fa) a unilateral U. S. declaration in the 
form of an ‘understanding’ that the Pact was directed against Communist 
aggression ; (b) a Protocol on Indo-China ; and (c) a general Statement of 
principles by the eight signatories in the form of a “Pacific Charter”. This 
pact is a defensive alliance without any combined military force like that of 
NATO. The stipulated duration of the treaty is indefinite, but, subject to one 
year’s notice, any party may withdraw from the Council. 

As .already noticed, the treaty mentioned South Vietnam, Laos and 
Cambodia as the likely areas where the contracting parties wou'd act collec¬ 
tively to thwart the apprehended aggression. It is the very question of the 
defence of South Vietnam which has brought about the fissures in it. France 
and Pakistan have now made reservations about the need for military action 
for the defence of South Vietnam. Pakistan which got into SEATO as sub¬ 
sequent events have shown not for fighting Communism as such, but for 
strength ning itself by any means, has recently evolved a degree of relationship 
with Communist China. This has radically changed the outlook of Pakistan 
on the problem of war and peace in Southeast Asia. 

In the period of its existence the Pact, though originally styled as an 
exclusively military alliance, has made a considerable impact on the r.on- 
military development of its less fortunate members—Thailand, the Philippines 
and Pakistan specifically. In spite of its internal weakness—the USA having 
received no help from any other member of the organisation including Britain, r 
with the solitary exception of Australia, in its fight for the defence of South ' 
Vietnam—and external posture, the SEATO can still play a defensive role in a 
wider sense of the world. 


On November fl, 1972, Pakistan formally announced withdrawal front 
South-East Asia Treaty Organization (SEATO). The notice of withdrawal 
would become effective after one year. Pakistan began losing interest in the 
alliance as it developed close ties with China. Coolness towards the military 
grouping was reflected in its staying away from SEATO council meetings. 
With the loss of Bangladesh, Pakistan ceased to have a geographical stake in 
South-East Asia. 6 

8. U. S.-Japanese Defence Pact.—A treaty between the United States 
and Japan was concluded on the Pth September, 1951, for an indefinite dura¬ 
tion and provides for aid to Japan in case of any armed attack on Japan from 
without including large scale riots and disturbance in Japan cause throng* 1 
instigation or intervention by outside power or powers. Under the treaty 
U.S.A. is entitled to dispose land, air and sea forces in and about Japan, |,,r 
use in case o! any of th^ cont ingencics mentioned above and generally for the 
maintenance of peace and security in the Far East. Japan is not to grant. w» lh * 
°ut prior approval of the United States, bases, rights of garrison or transit to 
any third Power. The United States and Japan signed a new 10-ycar treaty on 
the 19th January, i960, stipulating that an attack on cither party on Japanese 
territory would be met by both. The new treaty also granted to the Unite 
State the rights to occupy military bases in Japan. 

9. Balkan Pact.—The treaty between Greece, Turkey and Yugoslavia 
was concluded on the 9th September, 1954, for a stipulated period of 20 years, 
and provided for military and other assistance in case of armed aggression 
against one or more signatories. 

10. Treaty of Friend-hip between France and Libya.—In the region 
of North Africa a treaty of friendship was concluded between France and Libya 
on the 10th August, 1955, providing all millitaryand other assistance in case 
of war or threat of war in the area. The treaty envisages provisions for certain 
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concessions to France. The duration of the treaty is 20 years, hut the treaty 
is to b c reviewed after 10 years. 

11. Egypt-Syria Defence Pact.—The pact was concluded on the 20th 
October, 1955, for a duration of five years. If provides for all military and 
other assistance in case of armed attack. A Supreme Council consisting of 
Foreign and Defence Ministers of the two Governments has been constituted, 
with a war council consisting of the two Chiefs of Staff, being a consultative 
body to the Supreme Council. Ii provides for a joint command comprising all 
available armed forces. 

12. The Soviet System of Collective Security.—The communist 
countries have also entered into a scries of bilateral treaties as distinguished 
from the western system of multilateral agreements. The Soviet Union is thus 
bound by treaties of mutual assistance with almost all the communist coun¬ 
tries, e. g. t Yugoslavia, Poland, Rumania, Czechoslovakia, Hungary, Bulgaria 
and Finland, and these countries themselves arc linked inter se by pacts of 
mutual help. “Thc>e bilateral agreements,” observes Svarlicn, “not only in¬ 
volve the Soviet Union and her satellites directly, by establishing the lines that 
lead to Moscow, lut these lines arc crossed, like a spider’s web, by similar 
treaties linking inter se the ‘people’s democracies.”' 

13. Treaty of Friendship, Alliance and Mutual Assistance.—rite 
treaty was concluded between the U.S.S.R. and the Central People's Govern¬ 
ment M China on the 14th February, i960, fora period of 30 years. It envi¬ 
sages full military and other assistance in case of an armed attack by Japan or 
by any State allied with Japan. 

14. Warsaw Treaty or East European Treaty Organization.—A 

conlerencc on the safeguarding of peace and collective security in Europe 
was held in Moscow in Novembcr-Dcceinber, 1954. Invitations to the 
conference were issued to 23 European countries, as well as to the United 
States. Only the Communist States of Eastern Europe, oiz. t Poland 
Czechoslovakia, the German Democratic Republic (Eastern Germany)* 
Hungary, Rumania, Bulgaria and Albania accepted the invitations. The 
People’s Republic of China was represented by an observer. The eight 
countries subsequently held a thr. c-day conference in Warsaw on May 11-13, 
1**55, with the result that an East Eur»|>can Treaty Organization formarlv 
came into being in Warsaw on May 14, l‘j55, with the conclusion of a 
Treaty of Friendship, Co-operation and Mutual Assistance by eight European 
nations supported by the People’s Republic of China for a period of 20 vears. 
Its members arc Albania, Bulgaria, Czechoslovakia, East Germany, Hungary 
1 oland, Rumania and U. S. S. R. Under Art. 4 of the treaty in the event of 
armed attack in Europe on om: "r more of the parties to the Treaty by anv 
State or group of States, each of the parties to the Treaty in the exercise of 
its right to individual or collective self-defence in accordance with Art. 51 
ot the Charter of the Umted Nations Organization, should immediately, either 
individually or in agreement with other parties to the Treaty, come to the 
assistance of the State or States attacked with all such means as it deems 
necessary, including armed force. The parties to the Treaty should immedia¬ 
tely consult concerning the necessary measures to be taken l»v them 
jointly in order to restore and maintain international peace and security. 
Measures taken on the basis ol this article shall be reported io the Security 
G-.uncil m conformity with the provisions of the Charter of the United Nations 

I. Svarlicn : An In.rodu tie to ihc Law of Nations, p. 318. 
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CouncH adopts the Security 

peace and security. measures to restore and maintain international 

State 3n\!o^^ ft ^T^v! ^ armed Ws * «* 

forces of the eight countries would havL J Comrr,and for the armed 
would be headed bv Marshal of the WVt II *} CA( *qu*ncrs «n Moscow and 
ministers or other 1 S - Koniev. The defience 

Deputy Commanders-in-Chicf and «r; wn r s, ^ nalo jy countries were appointed 

,.„bS7;r*S=sf ssg,t tss^rv-’ ^» 

of all European States affirms thrW ™ • ,- U °P C based on the participation 
sures to saf^uard fhc^ecuriw and n -ecsslty of taking"mea- 

parties. The treaty i, i£an tudetue^:^ ^ °" ° f ' hC 

-2nd Mkrd' a ^945r^r*a7i,Uefmite‘Mr^ 0n |« f V* b S -‘ atCS for ! ned on lllc • 

solidiarity. The Leave members arc ? F 1,^1’ i * °i JC j ,s lo ma,ntain Arab 
Lebanon, Yemen and Libya. I, i s a rclio.ik / A t nhi *> S y ria ’ 

ar.. -Jsss-teas Svas-rs- as 

ffiSas-'^Mrarsss tus :' • 

The United S, a rlf r A d mo * t pov T l ful mcmbcr bci "g the United Kingdom. 

l Jiii on Vrom ? ' • i \ t dcsl S ncd to eschew the influence of the Soviet 
Union from tins region, but the pact has served to invite the Soviet Union 

rV 1, ; , V resl ‘ n the Middle East and has been one of the major 

nno^ . ^ COun r,csof , Wcsl A ^ ,a f a,lin g a. among themselves. Egypt 

3anafe fV m^thl °A A* ^° U " d that <Icfcnce of the Arab world should 
riv p f 1 n Arab collective security pac i without the participation 
of Rig lowers and that the Arabs should not accept any alliance^ outside the ^ 
^opco thecollecnve security pact. Egypt asserted that the Baghdad pact 
influence ^ madc ,,a< l a co, ony of Britain and a part of the British area of 

The Soviet Government protested against Iran’s accession to the Bagh- 
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clad Paci and regretted that Iran had decided to join the Baghdad Pact 
despite the friendly and repeated warnings of the Soviet Union. 

Iraq was proclaimed a Republic in the middle of July 1958, and the 
30-year old regime of General Nuri-al-Said was overthrown. Iraq renounced 
U. S. military aid on the 1st June, 1959, and cancelled a supplemental 
agreement signed in 1955 on the disposal of surplus military equipment, 
and a 1957-agreement undci which the United States had agreed to provide 
assistance to Baghdad Pact countries to help establish a tele-communications 
declared to have scrapped her dangerous agreements with 
the United States in an attempt to disentangle herself from international 
complications, these agreements being incompatible with the policy of the 
Iraq Government which desired to establish her international relations on 
new foundations based on friendship and mutual benefits. 

The name Baghdad Pact was changed to Central Treaty Organization in 

“ C fr< " n Tl " change was appXlb 

Hie numki countries in August 1959. 1 

i 18 - Agreements for > ilitary Aid between U S A. and Turkey, 

,r an and Paktstan-Besides NATO, SEATO, ANZUS ami multilateral 

imhtary alliances, U S. A. also leads a .system ..f bilateral pacts providin'' 

Statr. am T. belWeen ,he >'■ each ease, ri«., the United 

mch hila rLl n " a,, '"‘ Hie United Stales has outre ,1 into 

and 'I’akUtan. W ‘" ‘ Na,,0 " al,s ‘ Chi " a - Korea, Japan, the l'l.ilippines 

o.Jtl. l„lv Ce, ioW° f ll " B *? l, ‘ lad 1 1>aCI ?’V ,,cil «*» held >" London on the 
l959 . *"*» after the revolution j„ Iraq. At this „ lccti „., . 
Declaration was issued on behalf of the Prime Ministers of Iran Pakistan 

Sute'Vs ‘I" r C |* Ki 1 T IO,n a, ;i! Mr , -Wm Foster Dulles, Secretary of 
Mate, IJ. S. A ? which while recalling that Art. I of the Pact of Mutual 

nnopc.ra.")" signed at Baghdad on the 24th February, 1955, provides tha 

ho parties will co-operate for their security and defence and that such 

sublcc ofsL'cM. 8 ™ «‘ ve K efl S 1 : c, l "■ «W* co-operation may form the 
th h/ l , n-ms, emhodic.l an assurance by the United States 

author?,. P ‘ C . ° f W ? rU l>eaCe ■ , '" 1 to cxistim- Congressional 

asr&jzrtg 

Will not only continue to uivc rnmomir undertaken that they 

hut will also, on request, use ?hc armTd forrri !!f * ss, * l » ,lcc 10 ^kistan, 

assist the Government of Pakistan in c »sc .farm i* C Unil( i d Slalcs 1,1 order t<> 
from any country controlled by inlcmational Gimn,S S, ' ,n aga, " St 1>ak,SUln 

a..d « h ^ 9 , k j7 i, Illd i» 

the contracting parties declared ii* lc,lcl5 * ll P ,r '-aiy, whereby each of 

-V military aUiknee ^ " P f ,ici P a “ 

either party being subjected to an 1? , party “ ,ld >*>“1 ■» the event of 
‘ 8 " C ° mraC,i " t ' Pai,itS sha “ ‘"'mediately' entcr'Tnto mu'J, cml&s’i" 
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order to remove such threat and to take appropriate effective mersures to 
ensure peace and the security of their countries. 

The international situation which formed the backdrop to this treaty was 
surcharged with fear, tension and political blackmail. Pakistan was having a 
bloodbath in Bangladesh. The treaty seemed to have achieved the desired v 
effect. * 

20. India-Bangladesh Treaty, 1972.— On March 19, 1972, India and 
Bangladesh signed a 25 year Treaty of Friendship, Cooperation and Peace on 
the lines of the Indo-Sovict Treaty of 1971. 

Economic and Political Co-operation 

21. Benelux. —Attempts to fortify the peace by economic and political 
co-operation were made by entering into an economic agreement between 
Bclegium, the Netherlands and Luxembourg, known as Benelux. The agree¬ 
ment was signed in 1944 by the governments in exile in London, with a view 
to creating a customs union, doing away with tariffs among the member States 
and setting up a single tariffs wall to protect them against imports from the 
outside. The tariffs among the member States were abolished on January 1, 
1948. A new agreement was signed in 1947 by the Benelux States to work 
toward a full economic union. 

22. Organisation for European Economic Co-operation. —The * 

Organization for European Economic Co-operation (OEEC) was established in 
1948 for co-ordinating the work of the European States in operating the 
Marshall Plan. An important offshoot of OEEC- is the European Payments 
Union (EPU) for entangling exchange problems. The EPU is financed out of 
Marshall Plan funds. 

23. The Organization of American States. —The Organization of 
American States (OAS) was established at a meeting at Bagota in 1948, when 
the Pan American Union—the headquarters staff of an organization of the 
American Republics for the promotion of commerce—as its secretarial body. 

1 lie OAS provides technical services to the members in economic, legal and 
cultural fields. It lias a number of specialized organizations affiliated with it. 
These organizations arc co-ordinated by the Pan American Union and co- 4 f 
operate with the corresponding agencies of the United Nations. 

24. The Schunian Plan or the European Coal and Steel Commu¬ 
nity.— On May 9, 1950, the French Foreign Minister Robert Schuman 
proposed a plan envisaging united political control over the steel and coal 
industries of Euro|»c on the assumptions that agreement between basic indus¬ 
tries with respect to transnational policies was a prerequisite to the removal 
ol trade barriers and that regional economic integration in Europe could not 
be possible without the inclusion of Western Germany. The treaty establishing 
the European Coal and Siecl Community was signed on April 18, 1951, m 
Paris by France, the Federal Republic of Germany, Itlay, Belgium, the 
Netherlands, and Luxembourg. The Community is equipped with a real 

government, consisting of a Council of Ministers— one Minister from each 
participating State—a High Authority of nine members, a Consultative 
Committee, an Assembly of 7 8 representatives of the national parliaments and , 
a Court of Justice to adjudicate controversies arising in connection with the 
operation of any agency of the Coal and Steel Community. The Community »/ 
is a true federal government, having common markets for coal, iron ore, sciap 
iron and steel. The treaty is to operate for 50 years and aims at an economic 
integration of Europe. 
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25. European Economic Community. —In Non ember 1969, the 
leaders of European Economic Community agreed to open membership negotia¬ 
tions with Britain, Denmark, Eire and Norway. Norway, however, subsequ¬ 
ently did not join. 

On July 22, 1972, a free trade area cmbiacing 300 million people in 
' Western Europe came into Icing when leaders of six other West European 
countries signed agreements with the countrie s of tlie European Common 
Market, thereby creating the most powerful commercial bloc the world has 
ever seen. The treaties came into effect from January 1, 1973. 

During October 1972, the nine members of the European Economic 
Community met at Paris to decide the future course of action. The meeting 
took the decision to transform before the end of the decade the whole complex 
of their relations into a Euro|>can Union. I he idea was to achieve a European 
political union by 1980. It was also agreed at the meeting that a European 
c o-opt ration monetary fund would Lc set up in April 1973 with a reserve of 
1.4 billion dollais and it would b< used a> >liort-tcrm credit to support the 
lluciuations in curmicics of mcmbci countries. I he European monetary fund 
is expected to tackle long-term cuncncy suppmt on a community basis ami 
establish a European unit of account as a reserve euntney in the Community's 
trade with the icst »#l the world. 

2b. The Colombo Plan - It is a ugioual ugi cement ot some important 
countries in Asia having a ttclmual assistantc piogian.me combining the 
*< efforts ol British ( ommonwtaltli members. It woi^s in co-operation with the 
Technical Assistance progiaii me ol the United Nations. 

I he ( « l» ml o I Ian was I oin at a n ceting *•! minist* rial representatives 
ol Commonwealth of Nations Cove inn cuts in ( e.Ie.nl o in January 1950. 
Although the e.riginal patticipants in the Plan were Ckmunonwcalih countries, 
y< l it was n< v cr iniciidc d that it should l e an exc lusively Commonwealth 
venture. The United Slates joined in 1951, ami othci tommies such as Burma, 
CamLodia, hide ncsia, Japan, Lae.s, Nepal, the Philippines, Thailand and the 
Viet Nam followed Ian r. With the admission of Bangladesh and Fiji to the 
Colombo Plan oil Xovcmlci 0 , 19/2, us ineinbership has now increased i<< 26. 

The main idea of the Plan is that the countries of South and South-East 
^ Asia will make maximum efforts towards tlieii own development while advanced 
countries will supplement their efforts by providing such assistance as they 
arc in a position to render. 

1 lie assistance rendered by the Plan is ol two kinds : (i financial and 
(ii) technical. 

Conclusion.—The tragedies in Egypt caused by the invasion of Israel 
and Anglo-French forces, in Hungary by the Soviet forces and in Czechoslo¬ 
vakia by Soviet Union and other Warsaw l act Powers in August 1968, have 
clearly established the futility of military alliances and pacts. Public opinion 
became so vehement that each of the aggressor countries in the aforesaid cases 
had to retrace its steps. Similar was the result in respect of armed intc vcii- 
Uon by U. S. A. in the Lebanon and that by Great Britain in Jordan in the 
middle of July 1958. The world opinion chiefly represented in the United 
i- al -v "v •' ksscm,,l >' a, V* elsewhere, observed Pt. Nehru in his address to the 
l . N. Assembly at New York on December 20, 1956, is an important factoi 
V which in future will probably deter or make more dillicull any such aberra¬ 
tions from the path of rectitude by any nation, and every country, weak or 
strong, will have to think twice before it docs something which enrages world 
opinion. He continued that it is India’s objective, as it must be of any 
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reasonable person, that we must have peace. Then it followed necessarily that 
we must not have cold war. If we must not have cold war then it followed 
necessarily that we must not buttress our idea of peace by past military 
establishments and pacts and alliances. 


rite cold war resulted in the great armed blurs of nations, cadi calling 
itselt a defensive bloc afraid of the other. Any such defensive pact tended to 
produce the result of an offensive pact in the minds of other countries 
engulfing both the blocs in a vicious circle. 

The military and political alliances formed in the post-war Europe have, 
however, lost much of their relevance with the virtual end of the cold war. 
'i he cold war is now globally dead ; it only exists between the U. S. S. R. and 
Chma. 1 he old dividing lines of ideology have disappeared. The United 
States of America, the erstwhile leader of the cold war against communism, 
is now a friend of the two great communist powers, and the two great commu¬ 
nist powers have themselves fallen out among themselves. Japan and China 
have ushered in a new era in their relationship. The bi powers in their own 
individual and collective interest have instead attempted to contrive balances 
and to carve out spheres of influence with a view to dominating the developing 
countries by exploiting their economic weakness. 


I his interlocking of nations in military ties has had such a tremendous 
entanglement that clear thinking and clear action had given place to military 
grouping which had the tendency of preserving and re-establishing the colonial 
dependence of countries. 


mallei 


1 he smaller nations arc apprehensive oi Great Powers discussing security 
is in special conferences outside the ami it of the U. X. There is valid 
comment that Great Powers are by-passing the U. X. in negotiating military 
alliances. Regional pacts as a rule should aim to discuss problems com¬ 


mon to a particular region and not include powers who arc alien to 
geographic regionalism. The economic pacts discussed above for increasing 
die level ol living and promoting human welfare are in the right direction 
and deserve encouragement. 


The need of the much-tormented world is to pul faith in the Panch 
bhila so sincerely sponsored by Prime Minister Xehru, the principles embodied 
being mutual respect for cadi other’s territorial integrity and sovereignty, 
non-aggression, non-intcrfcrcnce in each other’s internal airairs, equality and 
mutual benefit and peaceful co-cxistcncc. Pacts and alliances on the lines 
of NATO, Soviet system of Collective Security, U. S. Military Aid Pact with 
Pakistan or the Baghdad Pact arc not the harbinger of peace bui are calculat¬ 
ed to sow the seeds of war. 


> 
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CHAPTER XXXV 

DISARMAMENT 

rhe problem of disarmament has assumed great importance on account 
ot the discovery of new weapons of warfare capable of causing wanton 
destruction and indiscriminate assassination, to the extent of complete 
annihilation of mankind through thermonuclear explosions. The task, which 
is actively engaging the attention of leading statesmen of the world, is to 
find out ways and means to save succeeding generations from the scourge 

of war. b 

The idea of international control and red tin ion of military forces was 
caiher mooted ai a Peace Conference convened by the C/ar *.f Russia in the 
year Idjy. A committee ol experts appointed under ihe aegis of the Peace 
Conference reported failure in its efforts to reach an agreement on the 

iSw.'TVm a . rn,,es aml ,,avi “' Ano,l,cr p,: - ,cc Conference convened in 
1 u/ also la,lrd to arrive at any agreement on reduction of arms. 

League of Nations.—The First World War brought to the fore the 
mgent need of achieving disarmament. Article 8 of the Covenant of the 
a ague ,cco g ,,, sr <i llia! lhc maintenance .of peace required the reduction of 
, I armaments to the lowest point consistent with national safety. The 

rnn^T, '* as lo formulate plans for siicli reduction lor the 

Uam T aM ? aCl . ,on °[ lhc scvcral Giwcrn.n juts. The members of the 
cague undertook to interchange full and frank inf inflation as lo the scale 

vnrtLTT'T't l<M,; naval a,,d air programmes and the 

\ Coimdf * UC 1 ° f l \ C,r mdus ! rics adaptable to warlike purposes. 

the rcn dr i L l ° ,C co,wl,lutcd advise *he Council on execution of 
U1C 'cquired agreements. 

en„ 1 ,lt£ , i mmi r ion ap[ " , ' l,lcd . ly21 laid ‘he principles that no plan 

eo mrv .U, U !' - S | e r y J " 1,ie ' 1 a,,d 'hai lhc nations must help auv 

Lea'. C 1 ^' ackcd - , hose principles were accepted l,v the 

caguc Assembly in ly22 and the draft of a proposed treaty of mutual 

“ ln n' C P--f fulTdiselnsure"of .ndita, 

forTc ‘ “ 7 membership, r«,licet,vc security, etc. I. Was diflieuU 

the draft Treaty. Luropc a «' cc on sucl ' <>" au.bi.ious plan contained in 

Ocm ^| C : n '"r nC ' T' , ‘, 1 V S2 - “ C ‘V fcrC,,cc *> f nations me, a, 

dropped f,om atrolaius ., ° “ m,n wca P°>'* such as bombs 

of i n 1 c 11 ,a don a ?' s on ci .T‘ S a,,d , , hc .of arms limitation, 
budgets. The diflcrcni n»r °* l*" - ar, " s business and of publicity of arms 
men into action. Cren ‘ na,, ° nS * h ° W ' Vcr ’ fa,led "> implement their agree- 


when ii found 


concern <fr thc'scconcT Wrwld^Wir' a,ter «>“ 

Nations \rticlc ( ,f ,1 ~ / 1 ar, both within and outside the United 

-Security Cound to f, I '"T ° f ' hc Uni,cd Xa >ions has authorised the 
Unite7 Nations for Th. s#*™ to he submitted to the me.nbers of the 
wmam ,s Th,- d- l c '" abll,hm cnt „f a system . for the regulation of 

maments. I he discovery of ato;n bombs s after the signing of the 
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Charter and just before the conclusion of the Second World War gave added 
importance to the question of disarmament. 

Atomic Energy Commission.— The United Nations General Assembly 
adopted on January 24, 1946, a resolution establishing a Commission on 
Atomic Energy for making proposals for the control of atomic energy for 
peaceful purposes and for effective safeguards by way of inspection to 
protect the violations and evasions on the part of the States. In its first 
report on December 13, the Commission stated that an effective system of 
control of atomic energy must be international and established by an 
enforceable multilateral treaty or convention which, in turn, must be 
administered and operated by an international organ or agency within the 
United Nations. In February 1947 the Soviet delegate proposed certain 
amendments to the t c>mmission’s report in the Security Council by 
suggesting that the control and inspection should begin immediately upon 
the ratification of the proposed treaty, that atomic weapons in existence be 
destroyed and that the enforcement of the controls should be subject to the 


• i ^i n ^ , ‘P ler J}| ,cr 1). 1947, the Commission submitted its second report to 
o me Security Council and outlined specific proposals on the functions and 
powers or an international agency for the control of atomic energy which 
expicsscd ihc following basic principles : 

(0 Decisions concerning the production and use of atomic energy 
should not be left in the hands of nations. 


||) Policies concerning the production and use of atomic energy 
which substantially affect world security should he governed by 
principles established in the treaty or convention which the 
agency would be obligated to carry out. 

('") N £ tlo “ s must undertake in the treaty or convention to grant 
the agency rights of inspection of any part of their territory, 
subject to appropriate procedural requirements and limitations. 


l Encr Sy Commission was reconvened on February 18, 1949, 

but the U. S. S. R. proposed that the Commission begin immediately the pre¬ 
paration of the two draft conventions, one on the prohibition of atomic 
weapon and the other on control of atomic cnergv. The Commissioncon- 
cluded on July 29, 1949, that no useful purpose could be served by further 
discussions in the Commission and that there was an impasse which could 
not be resolved until the permanent members reported that a basis for 
agreement existed. The Commission’s conclusions were transmitted to the 
Assembly. 

In September 1953, the U. S. S. R. reintroduced in the United Nations 
General Assembly a proposal for the unconditional prohibition of atomic 
weapons but the same was rejected by the Political Committee. 

Regulation and Reduction of Armaments. —On December 14, 1946, 
the General Assembly recommended that the Security Council consider 
essential practical measures for an early general regulation and reduction of 
armaments and armed forces. The Assembly also recommended that the Sjcu- 
rity Council accelerate measures to have armed forces placed, at its disposal 
as provided for in Article 43 of the Charter. In pursuance of the above 
the Security Council set up a Commission for Conventional Armaments on 
February 13, 1947. On August 12, 1948, the Commission approved two 
resolutions. The first resolution suggested that weapons of mass destruction 
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should Ic defined to include atomic explosive weapons, radio-active material 
weapons, lethal, chemical and biological weapons. The second resolution 
embodied the following general principles to govern the regulation and 
reduction of armaments and armed forces : 

(1) a system for the regulation and reduction of armaments and armed 
forces should embrace all States ; 

(2) to put such a system into effect, there must be international 
confidence and security, but the regulation and reduction of armaments and 
the existence of confidence arc reciprocal ; 

(3) the conditions essential to international confidence and security 
include an adequate system of agieements under - Art. 43 of the Charter, an 
effective control of atomic energy, and the conclusion of peace settlements 
with Germany and Japan ; 

(4) to conform with article 26 of the Charter, armaments and armed 
forces under such a system must be limited to those consistent with and indis¬ 
pensable to the maintenance of international peace and security and must 
not exceed those necessary for the implementation of Members* obligations 
and the protection of their rights under the Charter ; 

(5 to ensure observance, sucli a system must include adequate safe¬ 
guards including an agreed system of international supervision ; 

(6) provision must be made for effective enforcement in the event of 
violation. 

The General Assembly resolved on November 19, 1948, that the 

Set urity Council pursue its study of regulating and reducing conventional 
armaments and armed forces through the Commission for Conventional 
Armaments. The Commission was asked to devote its first attention to 
formulating proposals for an international organ of control, operating 
within the framework of the Security Council. 

On December 5, 1949, the Assembly approved the. Commission’s 
proposals on the submission and verification of full information from member 
States on their conventional armaments and armed forces. 

At the fifth session of the General Assembly in 1950, the Korean war 
was in progress ami uunamcnis were I eiug piled up as a “defensive measure.” 
The Assembly adopted a resolution calling for prompt action against 
aggression and estal lished a Committee of Twelve to consider and report to 
the next session on ways and means whereby the work of the Atomic Energy 
Commission and the Commission for Conventional Armaments might be c o¬ 
ordinated and on the advisability of their functions being merged and placed 
under a new and consolidated disarmaments commission. 

The Committee of Twelve recommended to the Sixth Assembly on 
September 28, 1951, that a new Disarmament Commission he established to 
carry forward the tasks assigned to the two Commissions and that the two 
Commissions be dissolved on the establishment of the new Commission. 

The five nation sub-committee of the U. N. Disarmament Commission, 
set up by an Assembly resolution of 1953, started its meeting again in 
London in March, 1957. On June 14, 1957, the Soviet delegate to the 
five-power United Nations disarmament sub-committee .made a three-point 
proposal in London. These were : v i) the cesssation .of all tests for a period 
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Security Council and General Assctnblv • '° make rc P orls to the 

equipped with scientific apparatus, to |, e sVt i.n d ■!“ ., c ° nt T°i, posls > su'tably 

• he United Kingdom andThe Pacific arc! ^oV'Jhe oW U ’ S SR > 

agreement. a or the observation of a cessation 

soJ ;f B sr r «■* w 

on July 17, 1957, .ha. substantial advances had ' declarcd 

of negotiations in London. It indicated h„ bec " madc «» the four months 

mi.tee accepted the idea of w ,rkin d nof for a clt p 10 ,' he su l>con,- 

plan, but for a partial agreement ’it "aid tbf. “ mprc , hens,ve disarmament 
Union bad reached general agreement on^he foHowb J " ,C S0ViC, 

reduce ihe manpower in thefi^oVces "o 2 Sh R U ' d each inilially 

would each observe a maximum Britai " a " d Fra " ce 

States shouUUho'reduce thdr’anns b^'e'xch^reductions wore being made, all 

hep. in depots under supervision of an interna,Si iontrol “ '* 

' ‘ hat ll,Cre should bc s,,mc reduction in military budgets. 

surprise attack, toth by mean: TlZV' ?T^' 0 " “> - f '^ard against , 
ground observations post . photographic survey and by use of 

p re Jiivo A i'^Kn. , ;^^. d “ , ^ r, * r * |W,W rath " 

c.rsa - - - 

a letter"m C 't'h^ r Uii|,ed^^Nadom» >V See^ 0 | re '^Ir' Min j s,cr ' Andrc Gromyko ' in 

proposed the abolition of the fivc-memter^fil-T* V ,- Mr ' 1 Hammaisk i ocl f 1 
committee which handled the protracted LVwI '7 * ,l 'sarmament sul>- 
in London during the last summer?,ft ,‘^ CSt d >sarmamcnt negotiations 

commission be « up corned ofal n^ d ,*v‘? pCrm ■"«« disarmament , 
would replace the exbw ,IiLm Um,ed Va,,ons '"' "tber S.ates. Thai 

SK? , T A‘ 

live a ere c me m'w?d 1' <li “ rmameru '‘egotiations bad rcsul.ed in ten.a- 

tests should be suhirrt S’ . l ° 1 l . C P*' l, . lc ‘P Ic lhal an Y suspension of nuclear 

• nd ,lw .' acria ! and ground 
attack u,. t ... ° , , a , s a ,neans °* protection against surprise 

production^ bC rC ? ChC< ‘ wllh re « ard 111 tbe rut-off it! the 

military stocks „r r '1 ? • ? r " uclear weapons, reduction of existing 

I t?™ ’ material afier the cut-off, exchange of information on 

The Sovi? Pov ' “"'I m.crna.ional inspection a,id control generally, 
weapons ?? ? ,','" 1 "" p cad rd for an absolute ban on the use of nuclear , 
tion of fund ? f hmmation of nuclear weapons altogether, for the elimina- 

naiofpnver s'," ? ba$CS a ' ,d ,or ‘‘eduction of the forces of the four 

n j n Powers stationed m Germany and in the North Atlantic Treaty 
Organization and Warsaw Pact areas Atlantic reaiy 
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Rapacki Plan.— On the 14th February, l'.i58, the Polish Minister of 
Foreign Affairs, Adam Rapacki, put forward detailed Polish proposals for a 
nuclear-free zone in Central Europe in continuation of the proposals which he 
had first presented on the 2nd October, 1957, to the General Assembly of the 
United Nations. The proposals were as under : 

I. The de-nucleariscd zone in Central Europe should include the 
territory of Poland, Czechoslovakia, German Democratic Republic and 
German Federal Republic. In this territory nuclear weapons would neither 
be manufactured nor stock-piled. 1 he equipment and installations designed 
for their servicing would not be located there. 

II. The contents of the obligations arising from the establishment of 
the denuclearised zone would be based on the following premises : 

(1) The States included in this zone would undertake the obligation 
neither to manufacture, maintain nor import for their own use and not to 
permit the location on their territories of nuclear weapons of any type as 
well as not to instal on or admit to their territories of installations and 
equipment designed for servicing nuclear weapons including missile launch¬ 
ing equipment. 

(2' The four Powers, France, the United States, Great Britain and 
the U. S. S. R., would undertake the obligations not to maintain nuclear 
weapons in the armaments of their forces stationed on the territories of 
slates included in this zone and not to transfer in any manner and under 
any reason whatsoever nu< Icar weapons for installations and equipment 
designed tor servicing nuclear wea|M>ns to governments or to other organs 
in this area. 

(3) I he powers which have at their disposal nuclear weapon* should 
undertake the obligation not to use these weapons against the teriiloiv of the 
zone or against any targets situated in this zone. 


(4) Other states whose forces arc stationed on the territory ofanv State 
included in the zone would also undertake ilic obligation not to maintain 
nuclear weapons in the armaments of these forces and not to transfer such 
weapons to governments or to other bodies in the area. 

. *" order to ensure the effectiveness and the implementation of 

« tt2:’\ COma,, “ l m Parl P aras ‘ '.2 and 4, the stales concerned 

are . of^h ^ i ' :rea,e , s >' s,c '" of ^'oad -‘"'I effective control in the 

svsiernM.n ' r . op 7 a,: 1 d *°" c •">‘1 submit themselves .o its functions. The 

sui*crvi»inv^.fi' 1C U |® rOUI,<1 ■" wel1 - ,s ac,ial control. For tire purpose of 

control m Mn ,,n P lc, ™‘ lal ‘>'u «f ">0 proposed obligations an adequate 

exami^enre" e '7 f h ° uld bc . cs,al > ll >‘“- d - There , oul.l participate in i, for 

organs of t „• \* cs t *pi*>ii»tcd, not excluding ad personam appointments by 

atfo" a s r r en°r ‘ I"™"* l /“‘* Organisation and of the U.'rsaw Treats- 

rom ne’i l-nf “ ° f slalcs wl,ich ,lu not belong to any militaiy 

grouping in Luropc could also participate in it. 

zone would?be't P cone,mir!rr1 y,n " * hC of states included in the 

avoid however cmnn h-L, " f , a "-'Ppropnatc international convention. To 
it could Ix a'angcd 1 ;!.^ S " me ^ mi 8 h « find such a solution 

(1J Tarld' , 1 !l li T,r t i'rT S bt , emb : Klic<1 i" the form of four unilateral dec- 

dcoosited with 110 F ,laracl,:l ol an international obligation 
deposited W,th a mutually agreed upon depository state. 
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(2) The obligations of Great Powers be embodied the former, 
mutual dement or unilateral declarations, as mentioned above in 

the means^ofTmplemeiUathin'o^thc unlSn obligafiom. ‘° “ ** 35 ° f 

riu* ISA 1 0 Supreme Commander in Euroop Oiu-rai v . i i 

\ \Tn" li "" ° f * lludc ''" frec w«e in Central Europe as tbit w°ould 
AAT? strategy and the defence of Western EuroDe Th- d cndangei 

I “V« U ( *■ ^ ““ Fr r CC “ oTh h e e r P !5’A T 0 S co r uS d 

« hc establishment of an 

jags. . ,,i<: ucrina " 

£"rF W-S?» 

4 

would" 1 ;Drer l edo e r\ al '? , |i’ rtl,e5 f CO "‘ 1 * W S C * "'cording to the revised plan, 
rc lur ion S >>' '"Iks on the reduction of conventional forces. That 
of the 70 » a l w C | , C ‘, " d s,nlulla,| eously with the complete dc-nuclea.izalion 

°‘ ,hc aml Would I* accompanied by appropriate measures of control. 

tri m wherr'an* 11 F ° rCi «" Mi,,i ** er M- Rapacki envisaged a conference on the 
revarld . .could be reached by the parties concerned. He 

nroDosril d ' C P *‘1 ° d,rec,1 y concerned to be (i) the four countries in the 
K w r C lmC z "" c - Poland, Czechoslovakia, Eastern Germany 
ti e S 1 ^"" | Jnd 00 the four Great Powers, viz., Britain, France, 
maintain** l L,,,un a * ul '^c u. S. A. ; and (ii) those other countries which 
Denmark U f ° rccs on Gcrman territory, viz., Belgium, Canada and 

International zone of inspection in Arctic. —At a meeting of the 
’toAo l,ly n- OUnCI ' lh, T * S yy"? 1 dclegiilc presented a icsolution on the 21 .si April, . 

yj», calling upon the L niled States to refrain from directing its military air- 
cratt, armed with atomic and hydrogen bombs, towards the frontiers of other 
otates with a view to creating a threat to their security or of military 
demonstrations. 1 hat resolution was however eventually withdrawn. 
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On the 27th April, 195ft, the U. S. delegate moved a resolution 
proposing the establishment of an international zone of inspection in the 
Arctic to safeguard against the possibility of a surprise attack. This proposal 
was supported by all members of the Security Council (excepting the L\ S. 
S. R.) and the Secretary-General, Dr. Haminarskjoeld, who urged its acceptance 
as an important step towards the relaxation of international tension, but it 
was negatived by the Soviet veto. 

Geneva Conference on detection of nuclear weapon tests.— On the 

proposal of President Eisenhower to Premier Khrushchev a conference of 
technical experts to study ways of supervising a ban on nuclear weapons tests 
met in Geneva in July 195ft. The report made a number of recommendations 
for consideration by the Governments concerned. 


Geneva Conference on Suspension of Nuclear Tests. —In consequence 
of the deliberations of the conference of experts, a conference on suspension ol 
nuclear tests comprising the delegates from the U. S., Britain and Soviet 
Russia opened in Geneva on the 31st October. The U. X. General Assembly 
adopted a resolution on the 4th November calling for the suspension of nuclear 
tests during the Geneva conference. All the three delegations stuck to their 
previous views—the Soviet Union sought a three-power agreement for the 
cessation of tests lor all time and establishment of a control system proposed 
by experts, while the U. S. A. and Circ.it Britain called for an initial suspension 
of tests on a year-to-year basis, the establishment of an effective inspection 
system and progress 'owaids an overall disarmament. The conference could 
not agree on the voting procedure in the Control Commission, n.annin- of 
control posts and inspection teams. 

The conference of experts convened in Geneva in November 195ft on 
measures to prevent surprise attacks remained deadlocked and had to be 
suspended sine die in December. 

Nuclear Test Ban Trea.y, 1963. -The partial nuclear lest ban irealy 
E ^ the Governments of the United States of America, (heat Hritain, the 
V”" S T C ' • S " c ! al i st ^f.PV b ,CS a,,d ,,thur counlrics was described by Brest- 
m h K t “ * *- f ‘ " f ,ghl CM " ,l ° lh{ darkness „f the East-West cold 
and' unrlcr.tsm V - ' a " , , , " P °!'T S ' CP !" of "‘’^national co-operation 

r taTt f n &,7 h ,° U!{1, , ,he 'I'' 1 15 " f ' l charac,<;r the- fact that 

nnderst indir, wl ! “i 7"’' = c ' ,cralc a, ‘ am « un t goodwill and 
" " Ch lc ? a *° a c " , "l» , «c test ban. Credit is due to all tltc 

■'? 1 8 powers, DU; U. S. A., Circat Britain and the U. S. S. R for the sanitv 

with which they approached the task. sa,my 

The relevant pros isions of the treaty arc as follows 

of Great C BdUr V h. r a!!d CI V ,lie , Ul ; i,e< 1 1 States of America, the United Kingdom 
lies W^^r re err'^r.o Cla ,d ,,lc . Unio '> °f .Soviet Socialist Repul, 
aim the sue-dies. i. " ds l,, = o'lKmal parties, proclaiming as their principal 

complete & ^ a ch.cvemcn. of an a-.rec.nen, on general and 

the O^ectivw o7thL l , C v Sl .- ,Ct , ' , ‘ Cr ' 1 ,a,ioi ‘ a ' control, in accordance with 
race and C^inate • Na,, °" s f"' 1 ' ' VouU But « end to the armaments 

weapons, fnclidin JnL\'Tr" ‘° pr . oducti °" a "'‘ >«‘in 5 of all kinds of 

all test explosions i.f nuclear' WM^ 1 s SC fcr ,U air’,im~ ,e 7 , lhC dis "' ,nU,,ua,lce of 
negotiations, and desiring ,o pi, an end to ?hi dcte, '" , . l,,cd to ^ut.nuo 
environment by radioactive substances, YYve a^eYYtYY,Slows': ' 1 ' 

Ar.iele I.-(1) Each of the parties ,o this treaty undertakes to prohibit. 
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w -t.Tsartesjfjaf JSirr-— 

* SS3iS£-“= 

paragraph*are withouf prejudice to'th^ro" I 1 * 1 - 3 ' tl i C p, ' ovisions of th is sub- 
pcriuancni banning of IllTuckar ^‘“ lon °. f * *««V ^siting in .he 

preamble .o tfU.freSyX^* » ' hC havcsta ‘ ed *• 

from ial^enLura^nfor'In'a V rea ‘ y undc ^ k « furthermore .o refrain 

Which would XXTZV-lT' ° ,her ,mclca ,' “P* 0 *' 0 " anywhere 
effect referred .o in paragraph Z of .iu *“ ve " 1C 


lex. ofVuiy proposed amendment Than P h? P °? a . n,e " dnicn '* «<> 'his treaty. The 
incuts, viz., the USA Crr il ^ . sul,,nlltc<l lo the depository Govern- 
circulate it ’to all pities to t^reatv^Th ^ V* S ‘ *•«* wl ‘ ich shaI1 
onc-third or more of the parties the JLmJ/ ICrCa r? F ' ' f rcqulrC(l to do so by 
conference, to which thrv «i, n depository Governments shall com enc a 
amendment. ' shal1 ,nv,,c al * the parties, to consider such 

votes ^aH^pSr'thU KM VT bc , a «> rovcd ; ^ • -jori.y of the 
The amendment shall enter into f r U ‘ n^i 1 lC vo ! cs ‘ >f a,! ori « i,ial P a,lics : 
instruments of ratification hv m ^ f a ,, 1 ! c P arllcs upon the deposit of 

ments of ratification of all the ori \£nzi pLtes * i,ldudi,l « thc inStrud " 

Any staVe which I!'" "“l? sl,a " bc 0 P C1 * l " “U Stales for signature, 
anec with paragraph (3, ofT, anicKy Evil'S any tbnT 

S IZ ,rea,y Sha “ bC SUbjCC ‘ ” ,ificit,io '* *>y signatory States. 

- 4“sxta^Assst by ■" ,l ” o,igin - 

to A,tkS is?3 ss”’ p™ 1 

of this treaty haw tL l r .u ,rd,nar y cvcnls > related to the subject matter 

g-£p ararars s»£ is 

sw-ssrrass 
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The Moscow Test Ban Treaty and the agreement on reduction of fission- 
a ble materials output for nuclear weapons, announced by the Soviet Union and 
the United States in 1964, marked the first steps on the path to disarmament. 

China and France have not only refused to sign the treaty but have 
conducted many nuclear tests from time to time in defiance of various U. N. 
resolutions and world opinion. Deep concern and anxiety have been expressed 
at the contamination being brought about by continuing atmospheric nuclear 
testing by China and France in violation of the partial Nuclear Test Ban 
I reaty. 


Nuclear Non-Proliferation Treaty, 1968.— On June I?, 1968, the 
United Nations General Assembly commended by 95 \otes against 5 with 21 
abstentions, the nuclear non-proliferation treaty hoping for widest possible 
adherence. Australia, Israel, South Africa, and Pakistan', among those voting 
for the resolution, specifically reserved the ir position on signing ihc treaty. 
Albania, Cuba, Tanzania and /ami ia voted against the resolution. Countries 
with considerable nuclear significance like India, Aigcntii.a, brazil and Spain 
abstained from voting. Even Australia, which is a ncar-nuclcar country, and 
Israel, credited with having nuclear technological capacity and a big I cneli- 
ciary irom American aid, made reservations regarding signing the treaty, 
r ranee, the fourth nuclear weapon power and member of tlu Security Council, 
abstained on the resolution, neither commending the thrcc-powcr NTT draft 
nor condemning it. She has declined to sign the treaty. 

The vote on the treaty cainc on June 12, 1968, seven weeks after the 
icncral Assembly resumed its 2'2nd session to consider the agreement negoti¬ 
ated over a period of f* ur years in the Geneva Disarmament Committee. 

President Lyndon B. Johnson underscored the importance the United 
.Mates placed on the treaty by appearing personally before the General 
; vsscmwy. In Ins speech Mr. Johnson urged new efforts to halt the nuclear 
arms race and to find new ways to eliminate conventional conflicts. The 
1 icsidcni pointed out the main features of the neaty as under : 

It goes far to prevent the spread of nuclear? weapons. 

It commits the nuclear powers t<> redouble their efforts to end the. nuclear 
arms race and to achieve nuclear disarmament. 


It will ensure equitable sharing of the peaceful uses of nuclear energy 
under effective safeguards for the benefit of all nations. 

butler the treaty the nuclear powers agree not to transfer nuclear 
\\ capons or control over them to any recipient whosoever or to pio\ ide assis¬ 
tant. m producing weapons to a non-nuclear weapon count!y ; and the non- 
nu< Jear countries agree neither to receive the weapons nor manufactu c them, 
lie nave-nots signatories to the treaty are thus permanently larred from 
’ ‘ C n V c . lcar c,ub * while fei'« full liberty to the‘haves’of 
nl rd«!!S , ? g an< im,,ll .P , y | 1 “8 their nuclear weapons. The nuclear powers have 
J: ; ° ™ akc available then nuclear know-how to the non-nuclear-weapon 
Safe(»nar 1 f° ma,,y fic . <Is of usin 8 nuclear energy for peaceful purposes. 
mili?A, v , c. P rc . vcntl,l 8 diversion of peaceful nuclear establishments to 

Fne,i-v ° ar ° lw H: Worked oul 1,1 negotiation with the International Atomic 
i.nergy Agenev. 


the iJJi f*. 1 <lrav f , ! ack of .‘ hc treaty, as already stated, is that it has left 
itw.uldl / an(l , lu 1 s P ccllon tn^ved. Without control and inspection 

who 1,1 ^ ll '° to what extent the individual member countries 

who a,e signatories are faithfully observing the terms of the treaty. The 
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!'rdU S n i the^wL°t f h , e eS Z a ,l! 0, i S - 11 WU1 °" ,y enablc «hc nuclear power, ,o 

guarantee of *£ S^~JgR 4tfS ^n^' “ 

lop thdr^w^nuclear'deterrent^'but'the'n^ * heir freedom to dev, 
may, at the lime of need Drove In he nU . C,Car P rotec l t, ° n ass " r ed to them 
political factors includin’v P difFe e° ^ u mira S e fraught as it is with various 

friends in a'clwer^lucle^r'non-proHfera^ion^reaty* ^ ““ 

United sfaiesanSleflJnt rcsol l* tion l " lhe United Nations, Britain, 
Council to considPr^ L • a, ?° $ ° U ^ hx an carl X me cting of the Security 

nuclear non-Dmlifarat;^ 1 ! 681100 °^ sccunt X assurances to countries signing the 
They ES '1 ’rcaty and to give them in effect a nuclear umbrella, 
accorclanc^ wtthThe **• thc X. a S r ®*d to act immediately in 

or threat of snrb . . • *- C< 110,15 Charter in the event of nuclear aggression 

ZSSZlZ&SOZX .* — »“ <- -S*»« 

bv the use of nnrh»a.- ny ^ lalc which commits aggression accompanied 

aware thaVi.s ac 'ums Whic 'i ,brca,c,,s 5U "‘> a gS res.ion must be 

in accordance with the fS !C ' ,ve,y 1,y mca,u,es »° be taken 

or ron ove the iln eat of aggresstn " Charter lo su PP ,e “ asg.ess.on 

U K C resoh. n |Ll?h l& m : '* hC iec,,ri,y ( r uncil adopted the V. S.-U. S. S. R.- 
Fr'anc'e^ h d i2 . v .°| e V° nil " i,h «ve abstentions (Algeria, llrazil, 
uledved ilirui«-l " a *' ls [ a >0 whereby the three nuclear weapon powers 

1 ,1,0 ' **? ""mediate Security Council action in the event 

s[.tc and funhrr ,?UH° r . , T al of a Sgressio,i against a non-nuclear weapon 
Council ii 1 ,cn,: ^ives to provide assistance pending Security 

Council action to any State that is a party to the N. 1>. T. 8 

Securer 1 l ,Vi a V I r T® ICnla,iv e al,hc United Nations reiterated in the 
Oo ,^“ y .r C ? " d,a s " allo,,al decision to use nuclear energy cxclusivelly 
riitilonmfo!* |JI T Pl,StS - bU * ad<led at ,he same time that the inlcrnationa 
non niielrso S " m CS [ f ncoura «‘"g non-nuclear weapon States to remain 
non-nuclear could be achieved only by ensuring the security of all non¬ 
nuclear weapon States in conformity with the United Nations Charter 
regardless of whether or not they sign the N. P. T. He emphasized that 
any security assurances that might be offered by the nuclear weapon States 
could not and should not be regarded as quid pro quo for signature. The 
threat ot nuclear weapons to non-nuclear weapon States arises directly front 
the possession of such weapons by certain States. That threat has nothing 
o do with signatuie or no signature of a particular N. P. T. That threat 
I 1 as existed in the past and would continue to remain even after the N. P. I. 
has been concluded until such time as the nuclear menace has been elimina¬ 
ted altogether. The assurance of security to non-nuclear weapon States is an 
obligation on the nuclear weapon States and not something which they could 
or should offer in return for signature by the non-nuclear States of the 
N- P- 1. 1 be action by the Security C.ouncil for maintenance of interna¬ 

tional peace and security had to be under the Charter of the United Nations. 

Any linking of security assurances to signatory of the N. P. T. would be 
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contrary to its provisions because the Charter dors not discriminate between 
those who might adhere to a particular treaty and those who might not do so. 
Lnder Article 24 of the Charter members of the United Nations have 
conferred on the Security Council primary responsibility for the maintenance 
of international peace and security and have agreed that, in carrying out 
its duties under this responsibility, the Security Council acts on their behalf. 

The Pakistani representative stated that as long as nuclear stock-piles 
are not physically dismantled and as long as the X. P. T. not universally 
adhered to, there will always remain the possibility of a threat to breach 
of peace and the emergence of other powers acquiring nuclear weapons and, 
even in the unforeseeable future, of an existing nuclear power changing its 
policies. * b 


g. 1 l ,e ,r ^aty has brought to the fore wide difference of views between 
‘tates, the adherents and non-adherents of the treaty, on the ground of its 
discriminatory character, violation of the U. X. Charter ami the credibility 
gap existing even among its supporters. The two other nuclear powers, viz.. 
• iance and China, have already dissociated themselves from the treaty, the 
former seeking more intensive atomic weapons test and the latter denouncing 
it as 'nuclear colonialism*. In the. circumstances, the treaty is not expected 
to achieve its aim of arresting the proliferation of nuclear weapons. 


However, with the adoption by the Security Council of the U. S.-Soviet- 
nriusli resolution on security assurances, the way was cleared 
powers as the depository Governments to open ihe treatv for 
July I, I96H, at Washington, London and Moscow. 


i v the three 
signature on 


Outer Space Treaty. —An international treaty barring military 
activities m outer space and prohibiting States from placing weapons of mass 
destruction in orbit around the earth and installing such weapons on the 
moon and other celestial bodies was unanimously approved by the U. X. 
Ocncral Assembly in December 1966 and was signed on January 27, 1967. 
inc treaty specifica lly provides that the moon and other celestial bodies 
must be used exclusively for peaceful purposes. It cvcutually came into 
mice on October 10, 1967 ; and President Johnson renewed appeals for U. S.- 
• ovict space cooperation at a White House ceremony at which 13 countries 

.o/.r', U ""“T'T " f r ? ,ir,calio " of lhc Irea >y- Parallel ceremonies 
took place *" London and Moscow. The United .Siaics President paid 

i..' .,"y ,, "' ll, e c " c e. determination and courage of the Soviet Union in 

) v,5! n «V 1 IC , sl . s I )uln ik iuto or Mt ten years ago and launching space 

° bSCrVC<l ll,ai * b y addi, ‘g lhc treaty to the law of nations, 
weie forging a permanent disarmament agreement for outer space. 

As already stated, the principles governing the activities of States in 
lu. exploration and use of space are set out in the international treaty com- 
mended to States by the General Assembly in 1966. Besides this instrument, 

return ,nt ° f0rCC . in . ,967 » lhcro ,s an agreement on the rescue and 
™ as,ronauls and the return of objects launched into outer space, under 
= l pa'ties agree to pr«,cedures for aiding the crews of spacecraft in the 
event of accident or emergency landing. Current efforts in space law are 
T an a 8 recmcm governing liability for damage caused by 

f c mto . ° UtCr spacc * xvhich lhe Committee on the Peaceful 

Uses nt Outer Spacc is attempting to draft. 
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To promote the spread of space technology to countries which mieht not 

AtL^stTtffiR °n \) hC bC " e r. tS f' bri, ‘S United Nations organized in 
AST* 968 " Y*cnna a ^Conference on the Exploration and Peaceful Uses of 

furor! , p' V 1 , ,S „-* tudy,n . S ° nC par,icular a.ea of “space applications”-the 
„ “ of satellites to learn education television broadcasts direct to com- 

mum y television receivers or even to tndsvidual homes, without the need for 
r S r“- e | T nS ' V V 1 gro y n ' 1 'ocept'on installations. In 1970, both the Econo- 
wh! , u-‘ G ° Un ? 11 a " <l lhe ° Uter Space Committee, looking to the day 

other “ S T Y be USed l .° s . urve y ,h e earth's mineral, food, water and 
mote tld.1' havc he'" considering how the United Nations can best pro- 
mott. this development so that it will benefit all countries. 1 

Of !“ C ‘ f r f U r Of Outer Space and Seabed— Soon after the launching 
of the first artificial satellite in 957, the United Nations applied its mind to 

fXvrV&’f? Pan u for ' he , P ^ CKfu ' U ^ S ,>f ,he ou,er spacc - ,n Resolution 1721 
,‘h^i, f r )b ? r t 2 °’ ’ lhe Gcneral Assembly accepted the principle 

hat Internasional Law applied to outer space and celestial bodies also. 

• ,. rcC £" b< ; r 1966, the Treaty on Principles Governing the Activities of 

Staujs in the Exploration and use of Outer Space (including the Moon and 
othciadesual bodies v> as introduced in the General Assembly. It stipulated 
that the outer space, including natural satellite* and planets of the sun 
should be used and exploited for the benefit of all mankind, that there shall 
he tfcedon. of scientific invesiigation there, which shall never be used for 
warlike efforts or purposes ; also, that S-ates shall bear international respond- 
i)ility to. national activities in outer space and shall be liable for any damage 
t«, amither party caused by their activities. The treaty was signed on January 
11, Ub7, simultaneously in Washington, London and Moscow. 

. tt°« J ani ! ary ?!• 1971 * «he Academy of Sciences of the U. S. S. R. and 
r C i . iNJatlona l.^eronauties and Spacc Administration signed an agreement 
lor better cooperation in space efforts. The agreement stipulates that outer 
space shall not be used for preparation and operation of war, that 
workmg groups ot both parties shall cooperate in further exploration and 
utilisation of outer spacc, and that t he parties shall exchange information and 
extra-terrcsmal samples from outer space. As a consequence of this agreement, 
the Mars exploration program, which is a more complicated operation, than 
the lunar program, is being conducted in a spirit of mutual cooperation between 
the two countries. 

Another field of concern for the U. N. is the peaceful use of the seabed 
and the ocean floor beyond the limits of national jurisdiction. In 1969 , the 
General Assembly declared that until an international agency was established, 
no Mate shall exploit the resources of the seabed and ocean floor bevond 
national jurisdiction. 

I he 1958 Geneva Convention on the High Seas; lays down the procedur* 
lor the laying of submarine cables and pipelines on ’the l>ed of the high seas. 

It makes the breaking or injuring of such cable or pipeline a punishable offence 
and affords all states reasonable freedom to lay such systems on the seabed. 

Progress towards Disarmament. —The Treaty on*the Non-Prolifera¬ 
tion oi Nuclear Weapons came into force on March 5, *1970. On that day the 
Secretary- General noted that almost 100 Slates by then had signed the treaty 
which was a step towards disarmament, but “not an end in itself*'. / 

In November 1969, the Soviet Union and the United States had held 

E reliminarv discussions in Helsinki, Finland, with regard to what is called 
tr.itcgic Arms Limitation Talks (SALT). Shortly afterward, the General 

I. Cl. U- N. Publication, XXV Anniversary of the Organization. 
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Assembly expressed satisfaction that the talks had been initiated. It also 
appealed to the countries, as a preliminary measure, to stop further work on 
the development of such weapons. In April 1970, the two super-Powers began 
their substantive talks in Vienna on the limitation of strategic arms. 

A treaty prohibiting nuclear weapons in Latin America came into force 
m 1%9. It was an important development which gave a ray of light in the field 
ol disarmament. Known as the Treaty of Tlatelolco, it was in a sense, “an 
offspring ol the United Nations’*. In 1963 the General Assembly had first given 
its blessing to the idea of creating a nuclear free zone in Latin America. It was 
be hoped that with additional signatures and ratifications of the treaty it would 
possible to ensure that none of the States of the area would manufacture or 
acquire nuclear weapons and that the nuclcai-weapons Powers would not 
siaiion, deploy, use or threaten to use such weapons against any oi the States 
ol Latin America. U Thant said that the Slates of the region had taken a first 
important step towards disarmament and the expansion of the peaceful use of 
nuclear energy, and hail given the world some novel ideas concerning control, 
lie Hoped that the system involved would provide a model for other nuclear- 
weapon-free zones and for additional measures of global disarmament. Despite 
past Assembly appeals only two of the the nuclear powers (the United King¬ 
dom and United Mates) signed the protocol on prohibition of nuclear weapons 
in Laim America. 


A report on the question of chemical and badcriological (biological) 
weapons and ihc effects ol iheir possible use \v..s submitted by the Secrciary- 
wean! », ^ 1,C . (ic, ' c ! rtl Assembly. The report stated that although all 

wcapimswcrc destructive of human life, chemical and bacteriological weapons 

<m Hv ^ *! S ° l ri C " as , ar, ! ,a,ncn . ts which exercise their effects solely 

drill 1 lndUcr « 1 ,w * *‘lea that bacteriological ^bioloi ieal) weapons could 
deliberately be used lo spread disease generates a sense of honor. 

Seabed Treaty. —On 7th December, 1970, the United X ations General 
• scmbly adopted a resolution by which it commended the treaty on ihe 
Foiutmion of the Emplacement of Nuclear Weapons and Other Weapons of 
of S iP cslruc,,on ® n lhc Seabed and the Ocean Floor and in the Subsoil tlicre- 
ir ' 1 r.u Caty , 1 . •‘‘Cognizing the common interest of mankind in the pro- 

g css ol the exploration and use of the sea-bed and the ocean floor for peaceful 
and preventing nuclear arms race on the sea-bed and the ocean Hour 

u. d^notT wor ? ,,cacr * p T idcs ll,at lhc Slalcs Parlics ° this treaty 
r hr ^K •i .u em ? 1 f ni or e,n placr on lhc , C a-l>ed and the ocean floor and 
a ll n. O.T, thc.cor beyoHd ,he outer limit ..f a s ,r-bc.l rone (i. ... beyond 

of w~^f COaS,al , sea - bc<l z,,nc ’- an V weapons'or any other 

tmns or anv^.h p f f mas . s . dcs,rucl .^ n 45 Wc!I as structures, launching installa- 
such wc l tk aC ,‘ ,l,eS s P cc,(icaI1 y ^signed for storing, testing or using 
except thaT\vitJ hC a , k Ve V nd , crtak,n g s shall also apply to lhc sea-bed zone, 
State or to i|„> ^ uch sca ' bc<l zone, they shall not apply cither to the coastal 
lids^Trcatv 1 "? lh itS tcrr ! lorial waters The States Parties to 

carry out activiii^ "r^ rla . kc uo * to asslst » encourage or induce any State to 
in such actVor l ? e< '° ab ° vc and w> participate in any other way 
each State Panv i 1? P r ° mote lhc objectives of the treaty 

observation thp^ '^r has been given the right to verify through 

and the ocean II * n J l f Cs other State parties to the treatv «»n the sca-l>ed 
anu tnc ocean floor and in the subsoil thereof 
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U. N Convention on the Prohibition of Bacteriological and Toxic 

Arms.— I he United Nations’ 26th General Assembly commended in 1971 
.lie Convention on the Prohibition of the Development, Production and Stock- 
pnmg of Bacteriological (Biological) and Toxic Weapons and on their Destruc- 
uon. the signatories undertake not to develop, acquire or stockpile biological 
weapons, and pledge to destroy such agents or divert them to peaceful purposes, j 
u\ , an n,nc months afler ,he convention enters into force. On April 

. l ? 72 > th , e representatives of the United States of America, U. S. S. R., 
liutain and 44 other countries signed the convention. The convention 
constitutes a step on the road to general disarmament and represents the first 
agreement providing for the complete destruction of all existing bacteriologi¬ 
cal and toxic weapons. 

1 he question of banning chemical weapons was, however, still engaging 
the attention of the Conference of the Committee on Disarmament (CCD;, 
i ending an agreement on such a treaty, the General Assembly urged all 
Mates to refrain Irom any further development, production or stockpiling of 
, '<>se chemical agents lor weapons purposes, which because of their degree of 
oxicity have the highest lethal effects and arc not usable for peaceful 
purposes. r 

U. S.--Soviet Treaty on Arms Limitation, 1972.-On May 26, 1972, 

1 resident Nixon and the Soviet leaders reached agreement on the issue of 
limiting strategic nuclear arms. The-U. S. Soviet treaty on the limitation of ■ 
anti-balhs (ic missile (A B M) systems stipulates that proceeding from the 
premise that nuclear war would have devastating consequences for all 
mankind, each party undertakes to limit anti-ballistic missile (A B M) 
systems and to adopt other measures in accordance with the provisions of the 
treaty, bach party undertakes not deploy A B M systems for the defence of 
the territory ol ns country and not to provide a base for such a defence, and 
n«»t to deploy A B M systems for defence of an individual region except as 
provided for certain situations specified below. 

For the purposes of this treaty, an A B M system is a system to counter 
strategic ballistic missiles of their elements in flight trajectory. 

Each party further undertakes not to dcplov ABM systems of their / 
comjMmcnts except that (a) within one A B M system deployment area 
having a radius ol lot) kilometres and centred on the party’s national capital, 
a parly may deploy : (1 „„ more than 100 ABM launchers and no more 
than 100 A B M interceptor missiles at launch sites, and (2) A B M radars 
within no more than six A B M ,adar complexes, the area of each complex 
being circular and having a diameter of no more than three kilometres. 

The above limitations shall not apply to A B M systems or their 
components used foi development or testing and located within current or 
additionally agreed test ranges. Each party may have no more than a total 
of 15 A B .\I launchers at ranges. 

A B M systems or their components in excess of the numbers or outside 
the areas specified in this treaty, as well as ABM systems or their 
components prohibited by this treaty, shall be destroyed or dismantled under 
agreed procedures within the shortest possible agreed j>criod of time. 

The treaty has paved the way for other agreements leading to general 
disarmament, it being the first concrete move to end the strategic armaments 
race, which now constitutes a threat of nuclear conflict. The .Secretary-General 
Kurt Waldheim viewed it as a major step in the direction of halting and 
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reversing the arms race, particularly the nuclear arms race and hoped that it 
would lead to reduction of weapons arsenals and thus promote general and 
complete disarmaments. 

The arms treaty has still left the dooi open to a nuclear arms race. The 
five-year freeze only limits the number of intercont inental missiles each country 
can stock, but it leaves each party free to increase the explosive power or add 
to the number of warheads which each rocket can deliver. Furthermore, thr 
agreement refers only to land-based or submarine-carried missiles, leaving out 
strategic bombers. 

The United States and the Soviet Union liavc only accepted the strategic 
arms parity between themselves and decided to stabilise the strategic arms 
equation between themselves as super-powers. 

Disarmament decade. —The United Nations has proclaimed the 1970 
as Disarmament Decade in the hope that concerted efforts will be made during 
the coming years to end the nuclear arms lace, eliminate weapons of mass 
destruction, and agree on a treaty for general and complete disarmament 
under strict and effective international control. Negotiations in the United 
Nations bodies and elsewhere have already led to a number of collateral 
measures in the field of arms limitation and disarmament including treaties on 
preventing the spread of nuclear weapons, prohibiting nuclear tests in the 
atmosphere, outer space and under water, banning emplacement of nuclear 
weapons on the sea-bed, banning nuclear weapons oil the moon or in orbit 
around the earth, and, most recently, banning biological weapons, but the 
partial steps have not reversed the arms race, which grows ever more perilous. 
The arms race not only is a danger in itself ; it di\crts enormous resources and 
energy front peaceful economic and social pursuits to unproductive ami 
uneconomic military purposes. 

I he 27 1 h session of the General Assembly of the United Nations, which 
met in New York from l9lh September i«» 19th December, 1972, adopted nine 
resolutions on disarmament matters, by 10 j \«»tes to none, with 10 abstentions 
the Assembly requested the Intcruaiio.ial Atomic Kuergy Agency to consider 
ways to allow developing countries to benefit fully from the technical assistance 
given by international organizations. This was an implementation of the 
Conference ol Non-Nuclear States The Assembly adopted two resolutions on 
general and complete disarmament. It deplored the use of napalm and other 
incendiary weapons in armed conflicts and requested the Secretary-General to 
bring to the attention of all Governments the report of a committee of expert: 
on this matter. The Assembly appealed to the United states ami the Soviet 
Union tc, speed up new agreements on important qualitative limitations and 
su )stautial reductions of offensive and defensive systems of strategic nuclear 
weapons. 

, • . 1 hc A f c,,,b, y requested that the Geneva Disarmament Conference give 
pi ioruy to the preparation of an agreement to forbid chemical weapons. In 
.ha, T | ,onon Sus P- rts, on of tests, the Assembly expressed deep concern 
of ,h „ C m * ca ! ),m - S tes ; m " lhe atmosphere had continue 1 in certain parts 
i he world mclu ling the Pacific area, contrary to the spirit of the Treaty of 

“I; 1 '" 1 . WOr,< ^ P u hl |C opinion. It underlined the urgency of ending all 
iv 1 ,IC lc , sls ,n the Pacific or elsewhere and requested the Geneva 
\ ! i.n Conference to consider a treatv prohibitin'..' all nuclear tests. 
Another resolution urgently invited all States which had not vet adhered to 
the Treaty of Moscow to do so, and meanwhile to refrain' from tests in 
cnMron.nems covered by that treaty, by another resolution the Assembly 
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requested nuclear States ,o end all nuclear tests as earlv as possible, and in anv 
case before 5th August, 1973,-the tenth anniversary of the Treaty of Moscow-'- 
either by concluding a permanent agreement or by unilateral or negotiated 
moratoriums. e 

ai a J S ° ap . provcd a rcs f n,u " nn " n <he Treaty of Tlatelolco which 

w , n^,v f h , r nucl ' a !;' wea , pn, !; frec 7 ° ne in La,in A,ner 'ca. It recalled 
had irro nr n a a r r ,v ' S a T n th \' Jn '« d Kingdom and the UnitedSta.es 
, piar ‘ ( *the addtttonal protocol to the treaty. It also welcomed 

never n ^ ^ Ch,nese Government on November 14, 1972, that it would 
a d l l f ' '! C K S ai? ? mS ' 3 non ‘ nuclear country of Latin America 
AstmWv l. l ab lsh f nuclear ' tf , ea P ons in 'he denuclearized zone. The 

^ hC faC * ,h r at *' ,e ,wo other ""dear Powers had no. 

ThTwie, IT • Ur r? 1 rC T JeS,S for , 'r m *° adhcre lo 'he additional protocol. 
Il.c Sowe. Union stated that ..could no. adhere to the protocol b-cause of 

concerned'and d d eX, V 7 h k',i Pr0l0C01 h r ad n °' becn d '*cussed with the States 
of den > f - d l d v n ° f ° r n ,d ,rans “ of ""Clear weaoons through the territory 
httern^i'f'"' ? ppca,ed for •-Tenuine disarmament under 

nrevemeT s, , r ’ J*"' “ ,d ,l,: a ^cements of recent years only 

of certain ,r fr ° 11 be .c , '" , ".'{.""clear Powers or prohibited the deployment 
arma, . n ' :,m l " P a I r ' ,cular areas. Instead of leading to general 
armed fore"es 'nr '.h" T C n ak,n ' ' e " ded ,p s,abili ^ a preponderance of the 
miliury privileges ,W " S *° ' hcir advan,a « c and ,0 confirm ,hcir 

Alban?."^,^ 29 ’ ''’in ,he A f sc,nbl y adopted, by 73 votes to 4 (China, 
iOL on t, l']f Afr,ca ', and I ,,rtu S*l)- w ' tb 46 abstentions a resolution tleclar- 
I "hv r' r. tC! ’ "‘ eir of the use of force and the 

K 1 11 • “H! °, f usc: ol nuc,car ar,,, 5. H-»sccl <»u an initiative by 

nm.nnM , ' ,l - lo V hc ' Cs,,lut,,m recommended that the Security Council act 

pioinpi|y io gi\ C n effect. 


Concept of Indian Ocean as a Zone of Peace 


In December 1971, on the initiative of Ceylon and other .. 

bordci mg the Indian^ Ocean, including India, the U. X. General Assembly 


member nations 


. T t* ^-* ..... vv. ... s inula, me vj . v»enerai /\sscwiu»* 

declared the Indian Ocean together with the air space above and the ocean 
iloor subjacent thereto ‘a zone of peace’. The Assembly also called for 
consultation between the countries bordering the Indian Ocean and other 
powers, with the aims of halting escalation and expansion of the military 
presence of the great powers in the Ocean, eliminating fro n the area all 
military bases and disposition of nuclear weapons. 

rhe Indian Ocean, which had remained a ‘British Lake’ until the 
decline of the British naval power after the Second World War was largely 
dominated by Great Britain with a view to keeping control of the littoral 
.States of the Indian Ocean. With the withdrawal of the British, and Singapore’s 
independence leading to the loss of their last base in the eastern part of the 
ocean, the Indian Ocean has become a real naval vacuum. Though not 
possessing the financial resources to play her dominant role in the area, her 
close relationship with Australia, economic interests in Malaysia and Singapore 
and treaty commitments in the area induce Great Britain to maintain her 
role in the region as far as possible. 

The Indian Ocean, of late, has become an area of great power rivalry. 
The United States maintains a fleet of warships in the Persian Gulf. Its 
foreign policy stands committed lo the maintenance of a naval presence in the 
Indian Ocean with a view to supporting military intervention just as its Seventh 
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which could no t be fulfilled, it may have been responsible for some decep¬ 
tion of popular opinion. The Permanent Court of Arbitration is not really 
a Court. Nor is it in any accurate sense a tribunal, though it is often 
referred to as ‘The Hague Tribunal’; instead it is a device for facilitating 
.«nhe creation of ad hoc tribunals. It is permanent only in the sense that a 
panel is permanently available from which arbitrators may be chosen, that 
the Administrative Council is constituted as a continuing body, and that 
a permanent International Bureau exists to facilitate the creation of tri¬ 
bunals.”! 

Awards.—Twenty awards were given bv the Permanent Court of 
Arbitration at The Hague between 1902 and 1923. including those of the 
>orih Atlantic f isheries Dispute between U. S. A. and Gn at Britain (1910), 
Savarkar’s Case in 1911 and the dispute Ictwecn Norway and U. S. A. 

. regarding requisite n < f N’nrwc gian ships in Fir>« ' « ild War (1022). 

Cases Before the Tribunal 


, r Vc P,ous F “ nd Case (1902)— In this case the. disput* was between the 
united States of America and Mexico, which had earlier been decided by 
the Mixed ( (aims Commission upholding a claim to 21 w ars’ interest on the 
tons lunci an old Roman Catholic Charitable Fund. This amount havdn" 
* nn paid by the Mexican Government who administered the fund for the 
enditof the Californians, further instalments of interest were later claim <1 
by the Bishops. In 1840 a po tion of the territory had !**„ ceded to the 
^ was contnidcd by the United States that the matter was 
•cs judicata. 1 he matter was then by an agreement referred by the two Govern¬ 
ments to five members of the Permanent Cio ur , of Arbitration. By J 
mumin.ous award the I ril unal held that K cause of the identity of the 
sul ject-matt <r and panics the claim was res judicata. ^ 

2. The Japanese House Tax Case (1905].-This case referred to a 
... Vi H C<,,m o ,, V * * rC< - n ? e 7 ,lw of the Pcmancm Court of Arbitration 
J ‘ ( 1 , ,hc iar,lt 1 S lt n * Germany and Great Britain on 

**!“■. one side and Japan on the other. The question that fell for consideration 
uas xv Get her under the treaties in force, buildings and lands held under 
per,>t:lual lca.„ l.y (ire. B.i.ain, France a,„l (Lmany werc txrmp, fom 

IS; ■ J5”;.^Vs.'sas , s 


•fiicials were blamed in it. 


4. North Atlantic Fisheries fKifi', v . , 

drawn upon January 27. 1 90» whrrdwir a ’ • s P ec,al W'Cinent was 
•ncuts agreedto n -fe* oSl- 1 ? the American and British Govcm- 

certan, questions to a„ Arbitral Tribunal chosen from 


1. Treatise on the Permanent Cour, of International Justice p. 11 
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the members of the Permanent Court of Arbitration at The Hague. The 
United States claimed the right to take fish on certain parts of Newfoundland 
and further claimed that regulation with regard to fisheries must be made 
jointly by Canada and Great Britain and U. S. A., and not by Great Britain 
and Canada alone. The tribunal by its award held that the liberties of 
fishery granted to the United States did not constitute an international 
servitude in their favour. It further hdd that the exercise of the right of 
Great Britain to make regulations without the consent of the United States 
was limited in that such regulations must be bona fide and must not be in 
violation of t he treaty of 1818. 

5. Savarkar's Case (1911).— Savarkar, an Indian leader being a 
prisoner on a British mail steamer ship, Morea, escaped while being trans¬ 
ported from England to India when the ship touched Marseilles. He was 
arrested by the French police and handed over to the captain of the ship 
without any extradition proceedings. The French demand for the restitution 
of the fugitive was refused by the British Government. The question that 
fell for consideration before the Tribunal consisting of five members of the 
I ermanent Court of Arbitration was whether in conformity with the rules 
of International Law the fugitive should be restored to the French Govern¬ 
ment. The Tribunal answered the question in the negative, observing 
that there was no rule of International Law which imposed in such circum- , 
stances an obligation on the Power which had in its custody a prisoner t<» 
restore him because a mistake had been committed by the foreign agent 
who delivered him up to that Power. 

6. Cane varo Case i!9I2).— The three Cancvaro brothers lodged a 
claim against .the Peruvian Government on the ground of being Italian 
nationals, which by mutual consent was referred to a Tribunal constituted 
in accordance with Article 87 of the Hague Convention of 1907. The 
Iribunal upheld the claim of two brothers only against the Peruvian Govern¬ 
ment, the third having be^n declared to be a Peruvian citizen and as such 
not an Italian claimant. 

7. Russian Indemnity Case (1912).—This was a dispute over pay¬ 
ment of interest on the indemnity payable by Turkey to Russian subjects and 
institutions for damages sustained during the war as a result of the Treaty 
ol Constantinople of January 27/ February 8, 1879. The dispute was 
referred to a Iribunal consisting of tli; members of t be Permanent Court 
of Arbitration. The Tribunal declared that the Russian claim was 
admissible but held that the Turkish Government was not bound to pay 
interest-damages. 

Some other cases decided by the Court of Arbitration are Maritime Fron¬ 
tiers Case (1909) between Xorway and Sweden, Carthage ami Manouba Ca r e (I 913) 
between France and Italy, Timor Case (1914) between xNethcrlancls and 
Portugal, Religious Properties in Portugal Ca e (1920) between France, Great 
Britain, Spain and Portugal, Dreyjus Case (1921 between France and Peru, 
Island of Palmas Case (1928) between U. S. A. and Netherlands and Cheorean Case 
(1931) I>etween France and Great Britain. 

The Permanent Court of Arbitration still exists, although no case lias 
been referred to a Tribunal constituted under its provisions since 1932. 


CHAPTER XXXVm 

II. THE PERMANENT COURT OF 
INTERNATION \L JUSTICE 

Creation of the Court. —The Permanent Court of International Justice 
was established in 1921 in accordance with the provisions of Article 14 of the 
Covenant of the League of Nations, signed at Versailles on June 28, 1919. 
That Article provided : 

“The Council shall formulate and submit to the members of the 
League for adoption plans for the cstab ishment of a Permanent 
Court of International Justice.” 

The Council accordingly on February 13, 1920, invited a number of dis¬ 
tinguished jurists to form a committee to prepare plans for the establishment 
of the Court and to report to the Council. They thereupon drew up a scheme, 
which, in the main, was adopted by the Council and the Assembly. 

Members of the Court.— The Court was composed of a body of 
independent judges, 15 in number, regardless of their nationality from among 
persons of high moral character having the qualifications for appointment to 
the highest judicial offices in their respective countries. They were elected for 
nine years but could be re-elected. The election of the Judges was entrusted to the 
Assembly and the Council from a list «»f person* nominated by the national 
groups in the Court of Arbitration. An absolute majority of the votes cast 
was necessary for an election. The election was dciinitive only on the accept¬ 
ance of the candidate. Article 31 of the Statute provided that Judges of the 
nationality of each contesting party had their right to sit in the case before the 
Court. 


A quorum of nine Judges constituted the Court. 

Article 21 provided that the Court shall elect its President and Vice- 
I resident for three years, and shall appoint its Registrar. 

The seat of the Court was established at The Hague. 

The Court began functioning on February 15, 1922, with 15 members 
11 Judges and 4 Deputy Judges, when they made their solemn declara- 

tiAni • 


Diplomatic privileges.— Article 19 of the Statute provided that “the 
members of the Court when engaged on the budness of ,hc Court, shall enjoy 
diplomatic privileges and immunities.” J ' 


w men * °” ,h e A rb.«ration Court.-Thc Permanent Court of 
,f ArKW^r i Ju , 1CC was a d,st,,,ct ln, P rovc ment upon the Permanent Court 
envisayid in d flQ^ S apt v - remarkcd tha * the Court of Arbitration as 
sivctosr, in m' “difficult, time-consuming and expen- 

iuri,m.drnre TK n r- an< affor ‘ 1 ? d , no basis f°r the cumulation of a body of 

Court^f f? e a. J««'° nven,,0n ° f l907 ’ al,hou ’ h ca »« d for 'he creation of a 
judicial systems nf ih accc ?^’ composed of Judges representing the various 
mnsorurlenre ' ,h T ■, ?' a,ld “P^le of ensuring continuity in arbitral 

Court Tts bU ,?' b r composed at The Hague was not a permanent 
Tribunal rnnld^nl V re a ’ s | ° n0 ’ a body of permanent officials. In fact, the 
> ly be called as Court by courtesy ; it was simply a device 


470 


THE PERMAMENT COURT OF INTERNATIONAL JUSTICE 


for creating ad hoc tribunals. 1 he Permanent Court of International Justice, on 
the other hand, was a permanent Court composed of Judges and officials for 
a cer tain duration Here there was no option to the States to select their own 
.juoges from a panel as was the case in the Permanent.Court of Arbitration. 

Access to Court.-Article 34 of the Statute provided that only State’s or 
Members of the League of Nations could b c parties in cases before the Court. 
Article 3 j opened the Court to the Members of the League of Nations and to 
■Mates mentioned in the Annex to the Covenant but not members of the 

l)ccember 6 r920 nS> bccamc a P™* lo the P**ocol of Signature of 

Jurisdiction of the Court.— Under Article 36 of the Statute the juris¬ 
diction of the C.ourt comprised all cases which the parties to a dispute referred 
to it ; bound themselves by a special provision in a treaty or convention in 
totce ; or by a declaration recognised the Court’s jurisdiction “as compulsory 
ipso facto and without special agreement.” Under Article 37 of the Statute 
when a treaty or convention in force provided for the reference of a matter to 
a tnbunal to be instituted by the League of Nitons, the Court was to b; such 
tribunal. It was further provided that members might accept the optional 
clause by signing a separate protocol, the signature whereof involved die 
adjudication in the following matters, viz. 

(1) the interpretation of a treaty ; 

(2‘ any question of International Law ; 

(3) the existence of any fact, which, if prove I, would involve a breach 
ol an international obligations ami. 

(4) lh.r nature or extent „f the reparation to lie m id: for ihc breach of 
an international obligation. 

(iov.rmmn.'ar” '?• Sla | cs .= av ‘;. ll . ,cir acceptance to the protocol, the British 
t.ov. mini. accept,n.,. the jur.s-l.ciion of ,|, c Court in 1027 with some rcserva- 

cnnl.l adv - i5 °: y c ° uld give . profit molu ; the O.urt 

frmn ,hr t°n y I V“‘ ?- f a rc< ^" c5, ’ which could emanate only 

' ll,c Council or the Assembly of the League of .Nations. 

r , ,T", SU !" U P' ,h . c s , e '"r ral principle of I ntemational Law as affirmed in the 

ihrirr C Z‘ ,a la , ,<i . <low,1 tha< Slalcs could not bc compelled to litigate 

iliui disputes without the,r own consent and tl.a, the jurisdiction of the Court 
was conhned to cases voluntary submitted to it, except where one of the 

pa, ties to a d.spu.e had expressly bound itself in advance to accept the 

C , Ur * , ". ,hC “ SC ofany Particular dispute or class of 
disputes. ll,e junsdict.on of the Court fell into voluntary, compulsory and 

adv. sory j,,r,sd,ct,o„. 1 be compulsory jurisdiction arose (i) in consequence of 
special tieaty arrangements, e,g. t the nuerpretation of th; Tr-aiics of Peace 
concluded ai the end ol ihc hrst world war, disputes as to the interpretation 

mandates, etc ; (u) by virtue of making a general declaration under Art. 36 
o the btatuie referred to above. 1 he Court also acted as an adviser on points 
<,i law to the Council and Assembly of the League. 

Laws Applicable.—Article 38 of the Statute set out four categories of 
sources of law which th-* Court was directed to applv, riz., fi) International 
Conventions ; (ii) International Custom; (iii) General principles of law 
accepted hv civilized States ; and (iv) Judicial decisions and teachings of the 
most highly qualified publicists of the various nations. 


THE S. S. LOTUS 47 ( 

the Cou«^rp rCn * Ch *?} Eng, j sh . consl * tlJ tccl ihc official languages of 
h G COU ! d the use of another language al s ., 

previous decisions ifh thought fit 10 do so. ‘liMe^a.d ,Is own 

Important Decisions of the Permanen t Court 

" Vc vessc,s s 

Coundi «*««?■•«* ^ .. >»• ,i w 

“.-cn .hosewho«m“,7 ,| c^c !:V; |,m ""!' f'" un “'^vcl : 

principle of Sutc succession do not c* Xfa, ,,,tr,, i l,l "! , “ l Law ..f a general 
including those acquired 1 ,..,,, tl, c State ih " li -'“s 

invalid as against a succcsttjMn tovereigmy**' ' ' ^ ,hc •"* 

SUt-if'c™ 1 * y*u* r n!!k 8, “|^ aSe .''~ l | l |' v ,lu: , . n “ r ‘“ s Polish Upp t r 

constitute, at least in pa,,. llle of ,hi‘cXXXn''XX. .. 

lU| c? under* An i c le' 88 'of the"XcMy'of'X T 'll l,er '' ' l,,s a "d 

possible renunciation of sovereignly ov-X ,L • mC . rC '>' l ''ntempla,e, the 

involve the i.n.nobilisati „ of all movable „ I - " 0 ,'," < * ucs " 11 “nd ... 

&«« «•»«..* .he Xr.f, " XXmi pr •T7 

ine 5 S. Lotus. 4 —On \n .n S i 9 iuoa ••• . 

,l ‘ c \ ,, ; c !*eh mail steamer Ulu, and the Turkid. e ir n'T" " tLU " cd l ’«"ccn 
ul which U -I U.kisl, nationals onlla.d h«, 1. ‘ ‘ 'XT ‘ ,n c ""s, 

International Law governs ref il i Sl 1 ‘V 11 *'ves 1 he Corn l oLseiveu • 

ul law binding upon^.Stales ih,,r bcl " ct " independent States The rules 
expressed in conventions J Ifl.'"'""T ‘.’i’'"' lht " "«>' free will a * 

principles of law and established Y in ...uel f - y * M * e P , « l as expressing 

these co-existing independent c..,nmuniiies w,,'i '’ U ‘"" “ e , rclal,,, ns between 
common amis. Kcsi.imions upon X u ' , ‘‘ ' ,C "' ,l,c “eliierement of 
lie presumed.” “P"" "'dependence ol States cannot therefore 

1 he Court held that Turkrv l« • 

pursuance of Tur kish law again.i Li l ' ,ns " ,u, "*8 criminal proceedings in 
lie l.olus at the time of the C.nL.^XX* " ll,cer «he watch on board 
principles of International Law I' , ', A- ,a<1 , ,, ° 1 “««* i" conflict with the 
prosecuted was an act of neghgimic Vtl ° r “cinoiis had hcen 

'• l 9-3)1*. <:. 1.1 Scr “ No , ■'••prudence having its origin on board 

t. i j t “ •>> 
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Uic l.utus t whilst its effects made themselves felt on board the Bot-Kourt. These 
two elements were legally entirely inseparable, so much so that their separation 
rendered the offence non-existent, and as such each of the two States could 
exercise jurisdiction in respect of the incident as a whole. 

5. The Case concerning the Factory at Chorzow.) —The Court observ¬ 
'd l : “It is a principle of law that any breach of an engagement involved an 
obligation to make reparation.Reparation was the indispensable comple¬ 

ment of a failure to apply a convention, and there is no necessity for this to be 

stated in the convention itself.The rules of law governing the preparation 

arc the rules of International Law in force between the two States concerned, 
and not the law governing relations between the State which has committed a 
wrongful act and the individual who has suffered damage.’* 

Other Cases. —Some of the other cases decided by the Permanent Court 
of International Justice are Danzig and the International Labour Organization, 
Lasiern Greenland cas •, Interpretation of Greco-Turkish Agreement Interpreta¬ 
tion of the Statute ol Mcmcl, Interpretation of the Treaty of Lausanne, 
Jurisdiction of the Courts of Danzig, Mavrommatis Concessions case, Minority 
Schools in Albania and Nationality Decrees issued in 'funis and Morocco 
^French Zones), Trcaiimnt of Polish Nationals in Danzig, Polish Postal Service 
in Danzig, and the Territorial Jurisdiction of the International Commission of 
the River ( Met*. 


CHAPTER XXXIX 


111. THE INTERNATIONAL COURT OF JUSTICE 

Its genesis. —The International Court of Justice is an organ of the. 
I niled Nations inasmuch as its Statute forms an integral part ol its Chartci a 
The result is that all ilu: members of the United Nations arc ipso facto partici 
to the Statute. In this sense only it differs from the Permanent Court o 
International Justice inasmuch as the latter was legally not an organ ol n‘ c 
League of Nations and its Statute constituted a separate international agreemen 
different from the Covenant. The Statute is almost a literal copy °* 1 ,c 
Statute of the Permanent Court of International Justice. 

I lie Second World War intenupted the work of the Permanent Court ol 
International Justice, mainly due to the invasion of Holland by Germany, 1 ‘ 
its work in the period between the two wars raised a new vista of hope in 1 * 
capacity to develop I ntcmational Law and to achieve pacific scttleir.cn »> 
disputes. Its judgments bear eloquent testimony to its sincere efforts in c ‘* sl1 
international tension by elucidating thorny questions of International • 
TTie Permanent Court of International Justice was Imally dissolved by 
final Assembly of the League of Nations in April 1946. Prior to this » 
Charter of the United Nations had already provided for the establishment 
the International Court of Justice as one of the principal organs ol the Uni _ 
Nations. The present Court met for the first lime at The Hague on Apri . 

1 y46. 

Article 92 of the Charier specifically provides that the International 
Court of Justice shall be the principal judicial organ of the United Nations 
which shall function in accordance with the annexed Statute, which 13 base 
upon the Statute of the Permanent Court of International Justice. 


I. (i928) 1\ C. I J. Ser. \ No 17. p. 17. 
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Organization of the Court —The International Court of Justic like 
the Permanent Court of International Justice consists of fifteen Judges under a 
1 resident and a Vice-President, elected by the members of the Court from 
among themselves. The Judges of the Court are elected bv the Security 
Council and the General Assembly of the United Nations from among the 
candidates first nominated by the national groups of the Permanent Court of 
;^r t,on , A f ‘ *“« three months before the date of the election, the Secre¬ 
tary General of the United Nations shall address a written request to the 
members of the Permanent Court of Arbitration belonging to the States which 
ate parties to the present Statute, and to the members of the national groups 
inviting them to undertake, within a given time, by national groups, the 
nomination of persons in a position to accept the duties of a member of the 

of Whr i 8 n°V P n ? a l ! ,oni,na,c ™ orc , *'•»'« f»ur persons, not more than two 
of whom shall be of their own nationality. In no case may the number of 

S n filed a, H ? on,, " a “ d ’’V * L ' roll l> more ■han double the number of seals to 
be filed, before making these nominations, each national group is required t 
coiisuit "s higest Court of Justice, its legal faculties and schools'^ law, and its 

the «?,dl aC r t i em,e Vl"‘ c al,onal S1 C,i '” ,s " f International academies devoted to 
order*of y a. T , ^all prepare a list in alphabet ca 

Sccurhv r h *i W s ,hus ! lo ! n, ! 1a, ccl The General Assembly and the 
uuty Council shall proceed independently of one another to elect the 
members of the Court. At every election, the electors shall bear in mfnd 
"n y that the persons to be clcted should individually possess th - (lualilicui ... 
required,!,u,"',, „ ia , in the I ody as a whole ,hc represent Jim, 

• <«1 civilization and of the principal legal stems of the worl I sli .nl I i 
assured Those candidates who ob.Si. an absolute ^vo csTn 
General Assembly and in the Security Council shall be considered , , 1 , '' 
IV.vision has been made for a join, conference consisting of dx' n ! ' 

ec ap,minted by the Genera. Assembly and tu.ee by tl." S^Uy" 

Cr onc °* 1,,orc scil,s remain to be died even after a third mcelin . 


The Judges are elected 


•unci 



uctions or engage i„ any 


Courl'of , Iu 3 r .'ice r Keiseo h e ilK,c P c '.“ ,c "^ "'e Judges 
J ,cc » Nclscn very pertinently observes : 


1,1 the International 


“In spite of these provisions the political independence of the judges 


I !•< 


GO 


.hi. t. ”r:r,;:r S'T” 1 r' 

,rr. - —*«>• ■"= VSscwstt? 

n» K cUcn ; 


II 
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A it it lc 31 of the Statute of the International Court of Justice permits 
Juckjrs of the nationality of each of the parties to the dispute to retain their 

i t l ° Sl1 ‘ n l, ‘ C CaSC ^ cforc lhe Court. If the Court, however, includes upon 
the Bench a Judge of the nationality of one of the parties only, the other party 
has a right to choose his own nominee to sit as a Judge. If the Court does not 
include upon the Bench any Judge of the nationality of the parties, each of the 
parties may nominate a judge of his choice. 

I he scat ot the Court is established at The Hague, but the Court can 
su elsewhere also whenever it considers desirable. The President and the 
Registrar shall reside at the seat of the Court. The Court shall remain 
permanently in session, except during the judicial vacations. 

Competence of the Court.—Article 34 (1) of the Statute lays down that 
only Stales may be parties in cases before the Court. The rigidity of the above 
1 ulc is, however, solicited by tin* two other subsequent clauses contained in 
Article 34 of the Statute. In the first place, the Court, subject to and in con- 
toriniiy with its Rules, may request of public international organizations 
information relevant to cases before it, and shall receive such information present¬ 
ed by such organizations on their own initiative. The Statute docs not define a 
public international organization. Oppcnhciin defines it as a body created by 
a treaty between States and composed, at least in part, of representatives of 
States. In the second place, whenever the construction of the constituent 
instrument of a public international organization or of an internaiional con¬ 
vention adopted thereunder is in question in a case before the Court, the 
Registrar shall so notify the public international organization concerned and 
shall communicate to it copies of all the written proceedings. 

Jurisdiction of the Court.—The Court exercises jurisdiction over Slates 
which are parties to the Statute and over other States who deposit with the 
Court’s Registrar a declaration signifying their acceptance of the Court’s 
jurisdiction in accordance with the Charter and Statute and Rules of the 
Court, undertaking to comply in good faith with the Court’s decisions and 
accepting the obligations under Article Plot the Charter. Article ‘>4 of the 
United Nations Charier reads thus : 

“Bach member of the United Nations undertakes to comply with the 
decision of the International Court of Justice in any ease to which it 
is a party.” 

I he jurisdiction ..f t|, c Court is divided into three parts, viz., (I) voluntary 
\2) obligatory and (3) advisory. 

1. Voluntary Jurisdiction.—Article 36 of the Statute of the Court 
provides that its jurisdiction comprise' all eases which the parties refer to the 
Court (by agreement). 1 The agreement to refer the dispute may lx: made by 
both the parties or one party only may refer the matter* to the Court and the 
other party may signify his assent to the reference. 

2. Obligatory Jurisdiction.—Paragraph 2 of Article 36 provides that 
the .Stales parties to the present Statute rnay at any time declare that they 
recognize as compulsory ipso facto and without special agreement, in relation 

to any other State accepting t c same obligation, the jurisdiction of the Court ** 
in all legal disputes concerning : 

I. Art, 16 (I) providi s iliat thr jurisdiction of the Oiuit comprise.'nil «ascs v\ h eh the 
parties refer to it and all matters tprchlly provided f.»r in die t Career of the United Nations 
or in treaties and conventions in force. 
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(a) the interpretation of a treaty ; 

(b) any question of International Law ; 

(c) the existence of any fact which, if established, would constitute a 
breach of an international obligation ; and 

(d) the nature or extent of the reparation to be made for the breach of 
an international obligation. 

The declarations referred to above may l.c made unconditionally or on 
condition of reciprocity on the pari of several or certain Stales, or for a 
certain time. ^ 

The above declarations made by the States provide for compulsory 
jurisdiction by agreement, inasmuch as the Court can exercise jurisdiction only 
when both parties to the dispute have made the declaration as provid-d in 
paragraph 2 of Article 36. I he declarations referre I to above, as stated earlier 
may be mad.: unc >n liti »aally or on c>uditi» , ..f reciprocity on the part of 
several or certain States, or for a certain time. ‘ 

I lie Statute provides that declarations made under the o|,| optional 
clause in tile Statute of the Permanent Court of International Justice shall he 
deemed to be acceptances of the compulsory jurisdiction of the present Court! 
At tile me of the lor, nation of the present Court the declarations of 17 States 
were still in force, which were transferred to it. Most of the declarations are 
subject t<> a condition nt rc« ipiocity or Contain some reservations. 

I lie Court has also compulsory or obligatory jurisdiction where the 
parlies concerned are Ih.u.uI by a treaty convention under which they agreed 
to refer the matter to a tribunal to have been instituted by the League of 

\nll | IS -I- 'r u” 5 ^ r «»anc..i Court of International Justice mid by virtue of 
A!tide 37 ol the Statute such matters are automatically referred to the Inter- 
nauonal Court of Justice. There are trusteeship agreements which contain a 
piovismn to refer the matter to the International Court ofjustice in case of 
Cr\V WCC " , lh ? administering authority and another member of the. 
Un.icd Nations relating to the interpretation or application of the agreement 
' .l 1 ' ',*'1*'" S| 1 \ CC , , f ,Scd a ^*»ccs also contain provisions to refer their dispute's 

d o h t “ .'T agai “ " may l,c s,a,cd lhal suc, ‘ disputes are submit. 
t<d t the C ourt only by means of an agreement l>cuvc<ii iJie adiniiiisierin.r 
autlion ty and the U. X. or among the socialised agencies. 

\rticie V. , rX UC,S Sp< tial |> P rov 'ided for in the (.barter paragraph 3 of 

n fcrred bv H n l>r °, V,< f* *. c g a| disputes should as a general rule he 

I. • n. Vi h, S aI, s lM C l f ,U r , ‘ aUO,,al C " url of Justice in accordance wit- 
•he provisions ol the Statute of the Court. 

^ l,, ; cr " i “ io1 '- 1 l-aw S .i fa, as the jurisdiction off 

„„„i i , , it, “,'r c! ; nay bc . r m ': 1 u| * ,hus: r| > c ^ ca,„u,t i,« ; 

""tl llic iur d c im I!' f P, “ e ' '" ‘T " C CoU " ' Vi,1 '" ut ■«*>• ousel 

submitted toit f, h ^' ,ur * to cases wind, arc voluntarily 

bound iiM-lf ii ’adt o rcT 1 ^' ',' f “ C o ' ies lo ,l,c dis P ulc 1); > s expressly 

any airul'.IU ‘'• accept the jurisdiction of ,i lc Court in respect of 

* Pariiculai dispute or class ol disputes. 

ronstinurs'.'L 0 ‘I’' rCSCrV f U " nS "’ " l,scrv, s Oppenl.eim, ‘Ml,.- < >ptio„al Cl.,use 
»>rv iu rial S,- . ‘"nprehcnsivc and most imponao. instrument of oblb;a- 

<1 1 sputc w lit • 1 1 d' ' '" ei " ' A l»r. from the reservations, there is probably no 
,li s ;'‘ l '"'comewulou , he purview of ,he four categories of 

I ut.s enunciated ,he Opt.onal Clause. The obligations undertaken by 
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oi'Vheclun 0| \V'!V al ClaUSC - have ! ,eCOmc an important source of the activity 
oi the Court At the same time it is not likely that the authority and the 
usefulness of the Court will attain their full-or desirable -stature until the 
substance of the acceptance of the Optional Clause approximates more closet 

d T "°, w 10 lhe ! n,,ral du ‘y -vhich members of a society owe tonne 
another to submit without reservation their disputes to judicial tribunals 
administering International Law. juuiciai tribunals 

relcva "‘ arliclc ■" lhis ■’<*“ * 

I..t.rna!io 1 ,!l‘r?,v!' Cr r l t A ? Cmbly "• “* C Sccurit y Council may request the 
‘lucsti^n "f Justtcc ... give a ,. advisory opinion on any legal 

“2. Other organs of the Unite.1 Nations and specialised aecncies which 

.nay at any tune be so ... by the General Asse.nbly mav Hlo reo'tes. 

Si wtiE"" " ,C CoU " "" lcgal ‘luc-stions arising within tile scope ol 

in dost-'eotitac'/'wdh'fhV'*>*'a*x- Cn . able «r«a{n specialised agencies to work 
these Iireucies to e ' H". llcd Nations contain provisions which authorise 

, icual ouesti , s H T y of , lhc *»«cr.iMi»nal Court of Justice 

ic^al questions arising within the scope of their activities. 

treat v^uiaifreeim-'n. m'"! T iS bir ? di "« u P* m th * Parties, but States may by 
may be teudete I H ,hc " ,se ad vancc with regard to such a.lvicc as 

nay uc temleicd by the Court. 1 his has been done in the treatv known as 

S3U of which or Cn T n T ,,, | l Vi .‘ C | CS *" d Immu nitics of the United Nations, 

. t i) I) 1 i cat ion' of ' ha ' a " d,ff, ' rc " c 5 s -u. of the inter,,rotation or 

; & 

esa-*- - 

I hr advisory jurisdiction”, observes Oppcnheirn, “has in fact proved to 

M, C ^r° rC r fc lj l, C and m ° rc ,m P° rlant was originally contemplated. 

1 Mr number of advisory opinions given by the Court almost equals that given 
by way of judgments.” 1 

? U , h , re 8 a , rd to zeroise of Advisory Jurisdict.on - 

Iw mrLnl ???' % - h,Ch lhe achlso, >’ °P in * on is asked arc laid before the Court 
nLn t llf h wri . U, .* n “W* containing an exact statcmcit of the question 
u\ , rl, ri a , n pini< ! n ,s rec l uircd > and accompanied by all documents likely 
f r w H ,lghl . u l xm ^ question. The procedure is fhat the Registrar has 
i ! l g,VC '! Ul ; cc ° f lhc ^quest for an advisory opinion to all States 
entitled to appear before the Court. He has also, bv means of a special and 

, ': r ;,?^ 0mmun : call0n *. 10 nolif y a,, y S,alc entitled to appear before the Court 
or intcrnation a organization considered by the Court, or, should it not be 

si mg, i\ the 1 resident, as likely to be able to furnish information on the 
question, that the Court will he prepared to receive, within a time limit to be > 
ixea by the I resident, written statements, or to hear, at a public sitting to be 
held for the purpose, oral statements relating to the question. States and 
organizations having presented written or oral statements or both shall he 
permuted t«. comment on the statements made bv other States or organizations 
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in thetfonn, to the extent, mui within the time limits which the Court, or, 
should ,t not be siting, the President shall decide in each particular case. 
Accordingly, the Registrar shall in due time communicate any such 

l Th?r t0 . v, S ' a , teS /V d 0 r ? aniz ? , i 0ns havin s submitted similar 
statements. The Court has to deliver ,ts advisory opinions in open Court 

notice having teen given to the Secretary-General and to the representatives 

of members of the United Nations, of other States and of international 

organizations immediately concerned. In the exercise of its advisory func- 

which an^vT ,S fur ! her *“ ided , by ,hc Provisions of the present Statute 
be applicable 111 ,ous cases '° ,hc extei " to which '* recognizes them to 

Immunities of the Judges —The members of the Court, when engaged 
on the business of the Court, enjoy diplomatic pri\ ileges and immunities? The 
agents, counsel and advocates of parties before the Court also enjoy 
P" v .'* c 8 e8 immunities necessary for the independent exercise of ,| lc ir 

Court and the Rcghftnif arc frec'of alHalatiom ° f ““ ,nemb,,rs °< ,h = 

lhalf apply?"' W,lh i" lcn, ational Caw such disputes as are submitted toU, 

(a) international conventions, whether general or particular, es.ab- 
hshing rules expressly recognized by the contesting Slates ; 

^ , a ” l |J[” a ! ional custon, » « evidence «»f a general practice accepted 

( c) thc general principles of law recognized by civilized nations ; 

(,l> 'V r ° V . isionS ° f ■V\!P lc 59 - i u, ltcial decisions and 

the teachings of the most highly qualified publicists of the 

mksofUw 0 "*’ 35 Sul>S,,liary " ,ca,,sfor « 1,c determination of 


srjsrJt tss st 


hy a ^o,1fic"on° f of !h?°^l C T S ^ bcf, ’ ,c “> c Court either 

addressed to the Registrar '1'lic fulfcfun'IiiT >X ® , w ?‘. tc " a PP lica, i"n 

unless otherwise provided in t c S ami, “ ,c dc f c,s . ,on ol a ‘•»I»utc 

stitutes the Court. All oucstions h, US„ of ninc J«' d B«i con- 

majority. In the event ’ "" ,ud * n S * he Judgment, are decided hy 

who acts in his Dl fee ? t f equality of votes the President or the Judge 
appeal. The'jud'X'TnaV^he judgtne.,, is final and wi'thotl 
of some fact of such a nature is to , y ,h f Court only upon the discovery 
when the judgment wJ if? i. a de f :ls,ve fa ctor, which fact was, 
claiming revisioifaiuf Dmvfde,l unbn . ow . , ‘ >1“ Cou.t and also to thc party 
Reasons-arc gif?? TThelT SUC ‘ l ** nora «* «as not <lue to negligence? 
are not legafly binding in stueumAs stated above, judgments „ f the Court 
its own merits. The Court ( Im’ c «»scs and each judgment stands on 
decisions if it thinks fit , 1 / “h in »pumty disregard its own previous 
I re.ich and Lng sh , , ihe Co,^ . lh * the Court are 

also. 8 bul Ulc Courl can a ^horise thc use of another language 


wrl tteffa nT oral!*' TlfeTvritten'If Tt S ° f CaSCS ^ ° f *«° P a ‘ «*. 

written proceedings consist of the communica- 
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ticm 10 the Court and to the parties of memorials, counter-memorials an,I if 
necessary rephes, alon, with papers and documents filed isrf 

exnl*r,< J . P'oceed.np consist of the hearing by the Court of witnes es 
experts, agents, counsel and advocates. nucsses, 

Court I “nro!ides 0 f Provi,io,M * I Me »* ,ir *s.—Article 41 of the Statute of the 

circumlL n ^* C ° Un - Sh * n havc lhc P° wcr indicate, if it considers that 
^ re<i " irC ' a . n >i P ro r VIS,onal mcasu,fts which ought to be taken 
lo presei \ e the respective rights of either party. 

foi thwhli ,bcJinal decision, notice of the measures suggested shall 

1,1 bc 8 ,vc ;» the parties and to the Security Council.” 

ov« r .h n !l° ;Irai ! ian 0iI Com P an y Case. 1 — In the Anglolranian dispute 
Iranian fvi p nabsa,l0n °f Persia’s oil industry, Britain along with the Anglo¬ 
s' ? m ^ ny a , PP,iC<l l ° lhc Intomationai Court of Justice for pro- 

was d u P \ t. >C ,ak - Cn tw , P ,cscrvc hcr r *«hts >n Persia until a decision 
\nLdo.1?ani a .?‘ i ‘- C Inll,c meantime Persia ordered seizure of the 

23 19‘»1 T '‘°j tostallalions by virtue of the decree issued by it on June 

uolielci L ^‘mcrnatumal Omrt of Justice by its ruling of July 5, 1951, 
Thc (’!,n,i B , ) ,sh Government's plea for a freeze in the Persian oil dispute, 
iffr« 11 * lS nia J or,l y opinion decided that both Governments should 

1 ..U L. 1 ? ,n w SUrCS . whic, » Wou »‘i prevent the flow of oil on the same 
C«M.ri\ : C (ir M | ay i whcn Pcrsia passed the nationalisation law. lhc 
iwo n,ni,i 1 1 ' ! C appointment of a board of supervision composed of 

tlnnl A hnm I racl1 (’overninent and a fifth who should be a national of 

C r,u ‘ Mrn hy agreement between Britain and Persia for ensuring that 
“pu at ions of the 01 1 industry continued unhampered. 

or IiwtTr^.m an , Go , vc ; nm ?'»‘ rejected the ruling of the International Court 
i„ r ,j. ” n ,c V'Sllo-Iraman oil question on the basis that the Court had no 
ininm tioo 1 >V u r l )i C ,naltc, » inasmuch as the order amounted to a virtual 

imrmal .fr^ ' C Cou , 1 '. 1 a * ai,lsl * sovereign State directingit to adjust its 
internal affairs according to the dictates of the Court. 

md,»!"^: i ~ < : rcfcrrctl matter to the Security Counci* . 

Octobci I<1 ( IOS| CC< ! ° v dlSCUSS ,I,C Brilish complaint-against Persia. C'i 
p 95 * ,l,e -Serurity Council adjourned discussion of the Anglo- 

Il °il dispute until the International Court of Justice ruled whether 

1952 t C hrT lC, ! t » l ° < Cal Wilh lhc Anglo-Peniaii oil dispute. On July 22, 

1. u Y '"S C X olcs l ” fi vc decided 1 hat it could not consider the 
A ,1 j C .*? e cr? 1 ' Cma v “ obllcd International Law in nationalising die 
Ti,w°' ia,,lan Oil Company's 500 million pound sterling Persian pro|*;rties. 

1 lie Coin t accordingly ruled that it was not competent to deal with the 
ng •>- ersian ml dispute and rejected Britain’s complaint against Persia’s 
nationalisation of the British owned oil industry. 

Execution of Judicial Decisions.— Phis brings us to the question of 
execution »»t the decisions of the International Court of Justice. The Statute of 
tlie Court makes no provision for the enforcement of judicial decisions. All 
that Article 94 (2j of the Charter of the United Nations provides is that— 

“If any party to a case fails to perform the obligations incumbent upon 
it under a judgment rendered by the Court, the other party may have 
recourse to the Security. Council, which may, if it deems necessary, make 
recommendations or decide upon measures to l*c taken to give effect to the 
judgment.” 

I. I. C. J. Reports, 1952, p. 91. 
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The provisions referred to above do not make it obligatory upon the 
Security Council to enforce the judgments of the Court against the rccalci- 
uant pa. IV. They only indicate a procedure of appeal to the Security 

Council which may either make recommendations or decide up,.,, measures 

.Slv'r 8 '". eCHO ,hc j udsmc '"o‘ Now lllc recommendations of 
\rtiHr 97 y Co T ' rC , 4U,re a '"ajorily of 9 (and before the amendment of 
^ ve ' 1 ) 'ncmbcrsmcludmg the votes of the permanent members, 
case the Security Council decides upon enforcement measures to give effect 

Char,e J r U< l 8 r' en V' f “ e Coun - ■' nia y <'■> so under Article 41 or" 42 of the 
&mri i' ,VC CffnC ‘ 10 i,s decisions. Article 41 empowers the 

m w i rln V U, -‘ C ! lak,: me “ ur «* not involving the use of armed force, which 
eiev an dr r»; errU|, a 0n , ,co """" c r relations and of rail, sea, air. postal, 

ofdiDi oir r '’: ' 1 ' ' ; cr - '? C T, S " f con.n,unications, and the severance 

Cotmci ™ fc*' " 42 . . ‘"' 0 operation when the Security 

^ ‘ , , ,hal "J" asu, es provided for in Article 41 are inadequate 

e nice . V ‘ 1135 • >ULl ‘ b V a ir. sea. or land forces as may 

act 1 y - V";"" ■ , " 1 ,,r ,c ? lore ""crnaiional peace and secuiily. Such 
that "‘in vh w r Ut ,h, ' c'nonstrations, blockade, uc. Kelso,,. however, observes 
With lilt " the lact 11,11 1 IC 1 ''“ lcr ' the case of non-compliance 
U ,I,C institutes a procedure of appeal, i, is hardly 

peace ” 1 ° “There U*^ C | l "» » threat to, or breach of, the 

the cie... "etc IS, observes Oppculu ini, “room for clarifvinu Article 94, f 

ttm nrnr ,: , V ,S . k \.hc act.,,,, o. »'«= Purity C ouncil mandatorv anti 

of the £ ,ri,v ’i"' !" r U,c C,l *rtcr so as to free the action 

Charier P) w** a,nl i » uil > r *" ils »^*»"*.>liip will» the rest u| 

ihicatcucd T 11 may ,ak /‘ forc e only if peac e is 

ncm i|n Ca i , a y.'r,’ 1 rNrr> ac! of »©H-con,|>liancr constitutes an i m mi- 

. r,Ut n, ? Ucr has not U,,. i larilied l,v d,a t, i n, : !! r 

United t.ioica.ii 1 Ijnt^**-**° f | u,, f urc \ mc, ‘ l clircclivcs in the 
a higher probability « • . U,,c ( tl,v< : s ho, » r.*-icn..*,| organizations have 

niaiulatc to enforce but Uiv *', iVl^r" r ° , * rtn,zal|0 | , ‘ !i ™‘V>y it general 
capacity to aeuuirc h r« • '“• ll,,cr . direct control over assets nor the 
labors i.axcrX-d*. ^ 11 |x»wer ,s primarily xcsied in states. These 
Court orjusiicr“ tul lllcJU ' l, 4»>« ,l ^:i.l«»r c , i | j. authority of the International 

Cases before the Court 

ships JavMv'lnmteV OctoU-, 22, 1940, two Brit,sit war- 

territorial waters w ,1 a St,a,t of 'truck with mines in Albanian 

Vulag, w", ,' r onv'lv 7“ *• " ,a f H M ' S - *■•■»»« -mk while H. M. S. 

• " ’,c Chann, I being swept by the British 

authorities a nrwlv I'-'i'f \a "i" lo Y l 0,1 taming the consent of the Albaninan 
place wh' .V l ad , , ': ° r n ine s was discovered a. the same 

d'at Allania vji, t C< i t' l ’r CXP i HS, '"“ ° c, "hcr. Great Britain alleged 
‘ ," a vas r< Htonsiblc for the pres, nee of the mines in the Channel. 

found that 1 dtc*Pcm'o|r ’s^Rciii mp?''P d v n, U - 1C l,,,c " la donal Court of Justice it 
tional Lavv to, ihc e.i I J U ’i f j X a w " 5 ,rs P‘*"=>'l>lc under Inletna- 
AlbanianwaT'swh.el, occurred October 22, liMG, in the 
ters. ana f... the damage and loss of human life resulting there- 


2 Ilf"* K f, * n ; 1 of.hr Uni.ed Vation, „ M 

./ , : Intcrrmuonal I^av%, Vol. 2. n 77. ’ 
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existencefi"iH b . av ’t 1 = to warn the British warships of the 

SnWi ,n 1,5 wa,crs - T , his responsibility, according l0 the 

' elementarv rnnsirUrai on ccuatn general and well-recognised principles, vie., 

! wa™ on the liltl f”! of humanity, even more exacting in peace than in 
State’s 01 . 11^1 icn.wM freedom of maritime communications and every 

contrary to°th • •• i ? °', V knowingly us territory to the used for acts 

aucc with wHIr^ US °* ° l t lL - r * Slalcs - T,1C Courl further held that in accord¬ 
ant lo send international custom, States in peace time have a 

without the nrev* ** slnps through straits used for international navigation 

hmoccn t*unles 6 V ri° US . a , ul f lor, *^ l i° r } ofa coastal State provided the passage is 
i f 1 in i? ncet i I' ° th ?7! SC >" a ” international convention. The 

state^ not Z m,ply . an obligation on the territorial 

to the i me rests f * lc * s lo ^ c ..,^? ccl . in such a way as to cause damage 
notify for the l M i.eii»° r C k ^ tCS ‘- 1 us i,lcludcd » in particular, tiie duty to 
na\i«ation oi whirl shipping >n general, the existence of any dangers to 
K^ udo n d l n v- ‘ Was awarc - he Court further Jicld that the United 
/ bvrca*m o» d ,ir .r ,. 0 il r C l 10 T? rC, . gmy of lhc Epic’s Republic of Albania 
22 , 1946 t It was a Is °l / U i Ur ! hsl * Nil% y 1,1 Albanian waters on October 
\lb. ui.i. y, ' 1 !’ htlJ ll,al b > reason of the acts of U,c British Navy in 

'Uu U d cd K? ,l,c C r rS V ' hc °l , '- la 'ion of November 12 and 13, 1940, 

U nia a d ,1^ n: H * ,c s ''vcrciy„ty of the People’s RepuLIU it Al- 

Lc n I 1 t by ,l,eCour « constituted in itself appropriate 

Unhed Wngdotn. " " ! * U " Was hc,d liablc *" P a V tC».«,947 To the 

cuss. .f i„ d •! ^Mrani.n Oil Company Case.-The case has been dis- 
tussed in this chapter earlier on page 478 ante. 

I,,.,?; Ha ? a la Torres Case.'—Victor Haul Maya dcla Torre, a 

ntilitliv T n"* an ‘ a P° litical leader accused of basing instigated a 
O ,u . y .‘h"". was granted asylum in the Colombian limbassy at Lima. 
Un the .natter being referred to the Intcn latioual Court of Justice, the 

thr si.rrrnH rVCt f l ,al a lhoUgh ,hc Havana Convention expressly prescribed 
r co " ,m '''‘criminals to the local authorities no obligation ol 

ld . e ’ ,n regard pohti.al offenders. It, however, reiterated its ' 
• , r ' L , al as y ,um h«jd been irregularly granted and that, although on 
l, ,„, c> i . ,,<l c, u was entitled to demand its termination, Columbia was not 
bound io surrender the refugee. 

• , * A “Sio-Norwe g i an Fisheries Case.*—\ Royal decree deljniug pre* 
of fh r‘ C C , XIC l- f lhc / T C . ,CSC,Vcd for Norwegian fishermen on that part 
siH f ,‘| a W UC 1 cxl f cndcd from lh c f inish frontier to a point on the southern 
Thr ° PCning r °u ll x? X cslf J° rd ' v as promulgated on the 12th July, l‘J35. 

U, ‘ ,lcd K ingdom applied to the International Court 
Infirna^ T\ 1 * C ■\ Sc P l ™ ,bcr ’ ^ ^ for declaring the principles of 
Jfrrrnr , V*"! W u‘ C * Could a PP licd in defining base lines and by 

letercnce to which the Government of Norway was entitled to delimit a 
.she. ics zone so as to reserve it exclusively for its own nationals. The Courl 
ncki inat the method employed for the delimitation of the fisheries zone by 
the Koval Norwegian Decree of the 12th July, I 935 , was not contrary to 
International Law and ihat the base line fixed by the said Decree in applica¬ 
tion ot this method was not contrary to International Law. The Court 


1. I. C.J. Reports 1951, p. 71. 

2. I. C. J. Reports 1951, p. 116. 


AM BAT1ELOS CASE 


4B1 


N ?' Way H . ke *“ othcr States .was entitled to determine not 
only the breadth ol her territorial sea but also the manner in which it was 

oblations aCC ° rdanCC W,tl ' thc S cncra * principles of the existing law 

5 . Case concerning the Rights of Nationals of the United States of 

America in Morocco. —On the 2l!th October •19 r i0 ilu- ~1 t - 
soui^Iit a declaration before the International Court of futicc til.t* . Jr * ,vei 
Of .he United States in Morocco were no, cn.i^ Vo any perfemnt af ."ca.mcnl 
and were subject to the laws and regulations in force in Uirocw h? pa, U< ul i 
those relating to imports not involving an official allocation of ,urrenev. 

fhe Government of the United States of America raised a „r,.i; ’ 
objection that tlie provisions of the Residential Decree of Decc.nbcf 0 '"Jcm/ 

if applied to United States citizens, violated International Law 

The Court unanimously held that the Residential Decree’ was discrimi 
natory in its nature as it exempted France from control of imports without 
all.ication of currency and subjected the United States to such control The 
nt-his which were conferred on the • idled States by the Act of Algeciras could 
not be taken away by the Residential Decree of December 30, 1048. 

entitle Vn C i° Ur L lu, , lllC - °. bs ;: ,AC < 1 ‘he nationals of the United Stales were 
fir b^tl.rAV of'AlgcchaV ... C " ,,SUlai Cour,s in «««“'«» P-viciccI 

,?• Amba **elo* Case. - The Hellenic Governmeni, having taken up the 
il b , ‘ ,,S , na "" nals ,l,, i sl *|l*° w nci X. I,. Ambaliclos, on April 9,195b 

\ml iti.'l P" ,cec ; l,,, 8 s die Ciiuii to declare ihai the claim made by Mr. 

w teTl ‘ T n "" C ': 1 \* ,’ I,C V ,,i,C ' 1 Ki "»' <l,,ll > l »usi, iii accordance 

ib'uiitr K V *r f* “ nC U, ‘ cd ,n 1 ;!< > and * !*U6 lx I ween Greece and 
Killed n ,V .'he m.'’V sul ■- 1 ’*'* 1 a, hi.ratio.,. I he Gove. ,uncn. of the United 
, ^,S: l ^o!: a " d * C ° nU:,,dC<l "* C t;ou " ha<1 ,m jurisdiction to 

1‘ir.i a'li'l^lfi-irealu * , ' CC ^ ?8. rc, '" ,, i"ts came up lo, consideration in ihis case, 
he twee | ,'w y 311 a,ll " r "lioii clause which spccilicd ,ha. <lispu.es 

U ye." d.e IWi> parlies which a,os, ou. of lha. .rca.v and could no, |... 

a y |926 VV “ S , !'T ' bul "" il .v<l lo an au toe aihilia.inn uibunal. .Seem K 

.lie Pernianem Pour. t ^ a ' |, l ,ca l"m <'f Us provisions should he sul.millcd in 
Ivveen Vh a ?w<i s^aVsVV ^ 11 , < ‘* 1 ,a,|< l «s I jus.ice. Thirdly, a 1926-declara.i.in be- 
behalf ,'f nrivan ? ? l,,a .* “* , ’. uta: 1 s rul ‘ c C" ,,,, 8 the validity of . hums on 

riuerna.iona‘,^t' , waV“ ** 

fey; 

an ol.ligalion loVm.Vh'V 10 ", w| .c.hc, .he United Random was under 
1926, the .tV l J' i J CCo,,U,lc ^ with t lie declaration of 

claim w^^Il-r^'^^ 0 ' " ,C A, " UUC,US Clai - ^ 

(J i‘ e C «’ u, t‘Mivertd its judgment on the merits on May 19, 1953. The 
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Declaration ot 1926, said the; Court, related to a limited category of differences 
wjnch the treaty of 1886 provided should be settled by arbitration, namely 
differences as to the validity of cl iims on behalf of private persons based on 
the treaty of 1886. The Court concluded that the claim presented bv the 
i lellenic Government was within the meaning of the 1926-Declaration. Conse¬ 
quently, by 10 votes to 4, the Court held that the United Kingdom was under 
an obligation to submit to arbitration. 

7. Nottebohm Case (Liechtenstein v. Guatemala). —This case was 
submitted on December 10, 1951, by an application fild by Liechtenstein 
against Guatemala, claiming damages in respect of various measures winch 
Guatemala had taken against the person and property of Friedrich Nottebohm, 
alleged to be a citizen of Liechte nstein. The application referred to the decla¬ 
rations by which both parties had accepted the compusory jurisdiction of the 
Court. 


Guatemala submitted a preliminary objection t » jurisdiction, based oil 
. c la J. ;l ll,iU ,1,c declaration by which it had accepted the compulsory jurisdic¬ 
tion ol the Court had been made on January 27, 1947, for a period of live 
years and had, therefore, expired on January 26, 1952. Liechtenstein, on the 
other hand, relied on Artich; 36, paragraph 6 , of the Statute, which pro¬ 
vides that “in the event «.f a dispute as to whether the Court lias jurisdiction, 
the matter shall be settled l> the decision of the Court.” 


in its judgment delivered on November 18, 195.1, the CGurt said that in 
the absence of any agreement to the contrary, an international tribunal had 
tin right.to d« cide as to its own jurisdiction and had the power to inter¬ 
pret for tins purpose the instruments which governed its jurisdiction. Although 
the Guatemalan declaration expired on January 26, 1952, the Court had pre¬ 
viously been seized of the case. Since neither in its declaration nor in any 
other way had Guatemala indicated that the time limit provided for in its 
declaration meant that the expiry of the period would deprive the Court of 
jurisdiction to deal with the cases of which it hail been previously seized, the 
Court must exercise its powers as they were defined in the Statute. Accordingly, 
the Court came to the conclusion that ii J, a <l jurisdiction to deal with the 
claim of Liechtenstein. It unanimously rejected the preliminary objection and 
resumed the proceedings on the merits. 

On April 6, 1955, the Court delivered its judgin' it on the merits ul the 
case. Since Liechtenstein contended that Mr. Nottebohm was its national by 
v n tue ot the naturalization conferred upon him, the Court examined the neces- 
s.uy conditions tor the naturalization of foreigners in Liechtenstein, as well as 
the pracuceot states concerning nationality. The Court pointed out that Mr. 
Aottel uhm had always retained his family and business connections with 

Germany, and that there was nothing to indicate that his application for na- 

tuiahzatioii in Liechtenstein was motivated bv any desire to disassociate hirn- 
scll iron* the Government of his country. On the other hand, he had been settled 
ioi 34 years in Guatemala, which was the ceutrc of his interests and his busi¬ 
ness activities. there was thus the absence of any bond of attachment with 
LicclUcnsticn, but there was a long-standing and close connection between him 
ami Guatemala, a link which Ids natuialization in no way weakened. 

For these reasons the Court, by 11 votes lo 3, held the elai... of Lightens- 
tem to be inadmissible. 
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8 . Minquiers and Ecrehos Case. —On December 6 , 1951, the Govern¬ 
ment of the United Kingdom filed with the Court the text of a special 
agreement concluded between that Government and the French Government, 
requesting the Court to determine whether the sovereignty over the islets and 
rocks of the Minquiers and Ecrehos groups belonged to the United Kingdom 
or to the French republic. 

ii 1 be two groups of islets in question lie between the British Channel 
Island of Jersey and the coast of France. The Ecrehos lie 3 .9 sea miles from the 
torrncr, and 6.6 sea miles from the latter. 1 he Minquiers lie 9.8 sea miles 
trom Jersey, and 16. 2 sea miles from the French mainland, and 8 mil is from 
tnc Chausey Islands, which belong to France. 

I lie United Kingdom and France each submitted relevant documents in 
support ol us claim of sovereignty over those islets. 

With icgaid to the Ecic lu>s in particular, ami on the basis of various 
medieval d* ci ments, the Ouit held the view i! at the King of England 
exercised his justice and levied his rights in those idcis. 1 ho documents also 
showed mat there was at that time a close relationship between the Ecrehos 
and Jersey. From the beginning ol the nineteenth century, the connection 
became closer again because ol the growing importance of oysters fishery. 

|r VN : ,lh r<: '-' aMl . lo ^linquicrs, the Court noted that in 1615, 1616, 1617 and 
o. 2 , the manorial court of the lief of Xoinnant in Jersey exercised its 
jurisdiction in the case <1 wiccks found at the Minquiers I ccausc of ,j K . 
territorial character ol that jurisdiction. At the end o| the eighteenth century 
.i 11 * 1 ,,,n f lcc,ul1 and twentieth ceniu.ics, there were also facts 
which showed tliat Jersey authorities had in several ways exercised ordinary 
. a,, *ninistiation in respect • I the Minquiers dining a long period of time. 
I '". 1 ,. a ‘' 0 ,,s |dcral)lc part ol the ninetccnth ccntuiy and the twentieth century 
liritish authorities had cxc.ciscd Siate functions in respect of the islets. The 
t.oun lunher found that the facts invoked by the French Government could 
not be considered as sullicinit evidence of the intention of that Government to 
act as sovereign over the islets. In its judgment the Court unanimously 
omul that the sovereignty over the islets and rocks of the Ecrehos and 
Minquiers groups, insular as these islets and rocks were capable of appropria¬ 
tion, belonged to the United Kingdom. 

r r at Ca *, e co " CerDinS righl ° f access ol Portugal to certain territories 
oi India.-- In the case relating to the dispute with Portugal on the right of 
access oil i.rtugal to cci tain unitorics in India, filed with the International 
Court oljust.ce « n the 22 nd December, 1955, India challenged the jurisdiction 
O .e C ourt on lour le gal and two legal and factual grounds saying that Portu- 
‘ S Ji° r -x" l > T t ' Cc * ,l,,c 1,1 die v*.ay she submitted her case and denying 
November** Fi* 7 * 'V* of passage gianted .to Portugal in the past. On the 26th 

of Justice however rejected four of 
. ® * ,x I ,r ^' ni ‘ ,| Hiy objectio..s made by India to the Court’s Jurisdiction to hear 
r. r . : . W -' ° f ,llc • 1 ,l J cc V ons wcrc not decided upon that date but were left 

consideration at a later hearing together with the merits of the ease. 

Co., t ci it bin ( of \ "r 5ts . judgement said that it was unable to accept the 
Deecinbc. 1 v '“r? 1131 P ‘ ,rtu 8 a J» ,n fll, ng its application on the 22 nd 
The dl '\ no , 1 acl , ,n conformity with the provisions of the Statute, 

iurisdictio^ f?r dC o <l ,ha, ‘ ,>y lh £ ' lcp ’ sil -f declaration of acceptance «f 
ace,th ! Vt JT >Url W ‘ 1,1 ’ S f rola ry-Ge.icral of the United Nations, the 
to the became a pariy io the system of the optional clause in relation 

doelara ,t states, with all tlic rights and obligations deriving from 
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yj\- p 6 ;. Th * contractual relations between the parties and the compulsory 
jurisdiction of the Court resulting therefrom, were established, ipso facto, and 
without special agreement by the fact of the making of the declaration. 

p nr ,„ W ,l l c h ! c§ . ard . lo the f ^ st preliminary objection to the efieet that the 

feuT«ocxci:rr/: aS f ° r u'* reas ° n of ,hc «"<»«<« enabling 

5°' U £V al *° exclude at any time from the scope of that declaration anv given 

saidlhaTthe wordT ^"L' no,ifi ‘» , . i ? n to the Secretary-General, the' Court 

* ... , . ,h f ™ ords uscd *'> th e condition, construed in their ordinary sense 
eant simply that a nonficauon under that condition applied onh/to the 

re iCuveTIcTt H" C ,° un af,er ,he date <’ f notified No 

connection The fW r ‘ mpu,ed to such a notification in this 

™SS ,hr Po "" 5 ”'” 

uilh the*™™.™!*, ,h< i, fC T rt | h prcli , ,ninary objection, which was also concerned 
COiitenderT ihIThT. '* the , ap P 1, “ ,| on was filed, .he Court said that India 
filed i h«d h iL T l,ns f* gard ‘"n C ,n ? nnerin which 'ho application was 
COndit ,n in M,e P ,.“ le ? va,l . lUclr on the basis of reciprocity of the 
tie Com , 1 li, ’' u - u " c d c cl a rat, on and to exclude from the jurisdiction of 
'he Com t the dispute which was the subject-matter of the application The 

dicT'not*Dii-scrilM* Cd W ' a ' “ h V' carlier > in particular that the statute 

acet, ir , i .h® fii ‘ y "V ' Va bc,wecn ,lie deposit of a declaration of 
Acceptance and the filing r»f an application. 

matir^coo.uTiT prclimina 1 r y objection, which involved the absence ofdiplo- 
substantial*nart°"f E™' ,0 , ,hc f,,, ?8. of "" application, the Court held that a 
o| tl C ann icati T ' xcl,an 8 c ,,f * ,ew * ' etween the parties prior to the filing 
1 e corTemonden <1 ? VO,C ‘ l ^ th c question of access to the enclaves, that 
cl ti inn? I , T ” 0,CS la ' d before ‘he Court revealed the rcpeate.l 
co»eii^ ^lem i 0 '. Sa V' , .’ aC ‘ OUni ° f denial o f,r *™' facilities, and that the 

t|,a A irt ' fi , h . OWCd ‘ l?o " C f S ”' ,a ' io,,s had reached a deadlock. Assuming 
rcouirr aiun? a ?it pH a’- ° f ' 1,0 Ma,u,c b >' referring to legal disputes, did 
beeiTwmplied whh ° ? ^ "’ r ° Ugh ,,e *° ,ia,ion ‘- >he condition had 

own n, n ,u S ,5 ,l ‘ ol 'j. eclion - “ id 'he Court, India relied on a reservation in it. ■ 
Cm r r n! " of acceptance which excluded from the jurisdiction of the 
exclusivrlvTffl n 1 g regar n- '° < * ue * ,ions wl, "l. by international law fell 
that the fir.ri h d .i h ? J u . r,sd,c " on of the Government of India and asserted 
,J a 1 ,V‘ C, f ,bc lc f al considerations adduced before llie Court did not per¬ 
du- snl °" C,US r ,h f a V he !. C Was a reasonably arguable case for the contention that 
Ifll l r' ° f ** dlSpU ' C w f s ""'side the exclusive domestic jurisdiction 
The Court noted that the facts on which the submissions of India 
wcic l.ascrl were not admitted by Portugal and that the question could not be 
T.??, 3 , '^'P'rh.ninary stage without prejudging the merits. Accordingly, 
the Court decided lojon. the fifth objection to the merits. 

Finally, in dealing with the sixth objection based on the reservation 
rat,one tempons (exclusion by reason of time; in the Indian declaration limiting 
. declaration to disputes arising after the 5th February, I‘>30, with regard to 
situations or facts subsequent to that date, the Court noted that to ascertain 
the date on which the dispute had arisen it was necessary to examine whether , 
or not the dispute was only a continuation of a dispute on the right of passage 
which had arisen beiore 1930. The Court having heard conflicting arguments 
regarding the nature of the passage formerly exercised was not in a position to 
determine those two questions at that stage, and accordingly it joined the 
sixth preliminary objection to the merits. 
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tu ,. Ind,a ’ s J ud S e on the bench of the International Court of Justice in 
the dispute with Portugal Mr. M. C. Chagla, Chief Jus,ice of Bombay, High 
court, ga\ea-dissenung judgment. Dealing with the substance of the dispute hr 
said that there were certain points which were beyond controversy. The first 
was that India has exclusive territorial sovereignty over the terriiorv through 
which Portugal claimed a right of passage or right of transit. He thought i, was 
equally indisputable that pnma facie a State enjoying territorial sovereignty had 
the right to allow or prohibit a right of passage or Transit through her’ terr o 
nes to any Other State, or to permit aright of passage or transit u der sue 

terms and conditions as she thought proper. b r 

and Z h f> I ' U,tUgUese - , ! r ' a ' l h had claimed the right of transit between Daman 
and the Portuguese et,cla . es „t l)adra and Nagar Aveli in order to mainui 
communications between Daman and the enclaves. When a State came m ,h 
out t claiming a right against another State, ii must be a right which should 

, i bC , a ri l hl which ^ needed by the Court would be 

gnu cfleet to by the defendant State. Xo Court would give a jud merit which 

a Syflsr ,s£. .rs be - 

afri.E.M , - - -- i -ZS 

“ U '"' C ' ■«•»* rish. ... transput, a wtflc 

Court found ,'L, I I regulation but no such right to, armed forces flic 
to lie rio'l.r dla ac,c ‘ i ■ « n ‘ r -‘ry *■» its obligations will, respect 

Indh KutelThT- '• T ”"'" 1 U r .. . Objecimfs Of 

countries “ l,a ‘‘ J‘ ,r, «*'ct..... ... .he dispuie between the two 

luternat/onaf Court'i'o ice*^>nf >cc V , " l,cr 22 ’ P °r‘ugal asked the 
forces between its tcrViu rv ^f n Passage for civilians ami armed 

coast and its endaw, t / / ( lorlu Kucse Daman on the Indian west 

which i, had C. cffee.i e comr'j "V "i "‘T'T’ Uadra '•“gar Aveli, ove, 
dial India should imi ^ control. I ortugal also asked the C >nrt to adjud-e 

Portugal lhC >•>■ 

P' , ssag<! > claii'ned"by l Portm”»I , 'coS<l^!o| li *b«‘ i0 il ,hal |I|C ri « l » of 

express grant or soeeifie e . . he allowed unless it was based on the 

the facts presented .. ,U n " ,‘ C ,cr !"' , ' ' a ‘ sovereign. India argued that 

consent of the territorial ' C . OUrl s,IOxvct * n ° such express grant or specific 
India’s jurisdiction w,w:ii:, K» as could place a limitation on the exercise 

"ot grant aiverciwinv*! !‘p l Article 17 of the 177-J-Treaty was valid but did 
sovereignty ... Portugal. Portugal had invoked the treaty as a basis 
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of its sovereignty over Dadra and Nagar Aveli and claimed that it had 
acquired sover.gmy from the Marathas under Article 17 of the treaty. India 
had contended that it was given by the Marathas as mere jagirs, under their own 
sovereignty or Rs. 12 000 and that they were later usurped b£ the Portuguese 
1 he Court observed that the Treaty of 1779 and the Sanads of 1783 and 1785 
were intended by the Marathas to effect in favour of the Portuguese only a 
grant ot a Jagtr or Saranjam , and not to transfer sovereignty over the villages 
<> them. The fact that the Portuguese had access to villages for the purpose 
co ice ting revenue and in pursuit of that purpose exercised such authority 
as had been delegated to them by the Marathas could not, in the view of the 
Court, be equated to a right of passage for the exercise of sovereignty. 

The situation underwent a change with the advent of the British as 
sovereign of that part of the country in place of the Marathas. The Portuguese 
ncid themselves out as sovereign over the villages. The British did not as 
ucecssors ot the Marathas, themselves claim sovereignty, nor did they accord 
express recognition of Portuguese sovereignty, over them. The Portuguese 
sovereignty over the villages was recognised by the British in fact and by 
implication and was subsequently tacitly recognised by India. As a con¬ 
sequence the villages comprised in the Maratha grant acquired the character 
ol 1 ortuguese enclaves within Indian territory. 

c,aimci ! a passage to the extent necessary for the 

InhL , , sovereignty over the enclaves, without any immunity and 

t, V? U , latl0n and CO, i lro1 ° f I,ldia - 11 was common ground between 
. . Ihal • P assa > rc of Private persons and civil officials was not 

" an >' restrictions, beyond routine control, during these periods. There 

° n l ! 1( f roc ,rd 1 * ,n dicatc the contrary. The Court, therefore, 
11411 • WU, J P ,ivatc Persons, civil Olficials and goods in 

*t nt . }•} llcrc cx'sted during the British and post-British periods a constant 
P u aC 5 ,CC , frcc passage between Daman and th; enclaves. 

' „ P 7 lCt,C0 having continued over a period extending beyond a century and 
q itei unaffected by the change of regime in respect of the intervening 
lerntory winch occurred when India became independent, the Court was, in 
Mew ot all the circumstances of the case, satisfied that that practice was , 

aS - r ! aW , by lhc P ar V cs and gave rise to a right and a correlative 

bligation. rhe Court, thcrclorc, held that Portugal had in 1954 a right of 
passage over intervening Indian territory between coastal Daman a id the 
enclaves and between the enclaves, in respect of private persons, civil olficials 
and goods m general, to the extent necessary, as claimed by Portugal, for the 
cxeiosc ol its sovereignty over the enclaves, and subject to the regulation and 
control ot India. 


, w A . S . r f 8a,d . S ar,ncd forces lh «- Court concluded that during the British and 
post-British periods, Potuguesc armed forces and annccl police did not pass 
net ween Daman and the enclaves as of right and that, after 1878, such passage 
could only take place with previous authorization by the British and later hv 
inaia, accorded either under a reciprocal arrangement already agreed to, or 
in individual cases. Haying regard to the special circumstances of the case, this 
necessity lor authorization before passage could take place constituted, in the 
vie.w ot the Court, a negation of passage as of right. The practice predicated 
that the territorial sovereign had the discretionary power to withdraw or to 
ret use permission. It was argued that permission was alwavs granted, but that 
did not, in the opinion of the Court, affect the legal position. There was 
nothing in the record to show that grant of permission was incumbent on the 
British or on India as an obligation. 
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The Court was of the View that no right of passage in favour of Pnr- 

icsvLx ofIVmpH a f C ° rrdatlVC ? hh r i0n ° n I,,dia had been established in 
icspect of armed forces, armed pol.ee, and arms and ammunition. 

Having found that Portugal bad in 1954 a ri«ht of nara<r*. 
veiling Indian territory between Daman and the enclave S P in rfspcct of nri’ 

gal s ught of passage in respect of any of these categories. 

Portugal complained of the progressive restriction of its . 

~-rr; 

oii" ’s,- 1 -..■> • 

ss,^ftnttw & ^ -rr 3 

refusal of passage in those caLfwa I, ' ” " f 1,10 v,cw *»**l India's 

P ' ,WCr ‘ ,f "* ul *.* —•> -> «l.c right .,1 .^roTOugar^ * *“ 

h. U ,c result the Couit by dev,,, votes to t„u, found that Portal ,„ u| 


a and 


in l‘l r >4 ti * \ U V ,UUM u > CICN -‘» votes to lour found that Por.. 

»»<l hetwe.:,, these enclaves. to the ,x'cn, ,,et,suvt, 1 

pcr, '"'». < *vil olhcials y.„„ls b, general. ' ^ 


inivate 


stated i„T■» jua 8C 

tat he could concur neither i„ reasonin'.,. ,1 1 ,,rlu ?uesc-Indian dispute 

nent o„ the first and second points fi.7 . c part of thejudg- 

U'SC the Court had „ , iurisdiclion o ex r „i , "a'. 1 * 0 ,. u l ,i " i "» that in ,|,is 
" f the dispute. I’lie Soviet J,„L- said d ,,; ' ldju< lca,c U I> '” the merits 
W »•••' ‘loc. «... O ,sscss J ?'V ■ 1h,s “P.m.m “IW.ugal did not 


• «<U,nce„ never had a , 1 has n n v a w ."W •*» «» *«J *.«*- \v di 
le, ritory to these rep.,,,sand between ea eh', ' A '- 


In lian 
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qucntlv it repudiated tlie claim of any absolute right of Portugal following 
from sovereignty. The Court, however, specifically related the existence of 
even this restricted right to 1954, i. r., before the successful insurrection of 
the people of Dadra and N'agar Avcli. The logical implication of the Court’s 
silence on the position in the changed context since then is that even this 
right is now extinct. Portugal wanted a declaration of the existence of a right 
today : the Court declined to do so. In his dissenting opinion the Portuguese 
Judge himself said : “Portugal...did not apply to the Court for recognition of 
a right it claimed to possess in the past. In its final Submissions of the 6th 
October, 1959, it asks the Court to adjuge and declare ‘that the right of pass¬ 
age is a right possessed by Portugal and which must be respected by India’... 
Portugal did not institute proceedings merely in order to obtain moral satis¬ 
faction. It did so in order to secure recognition of an existing right, a right 
which it believes that it still possesses even though it admits that in certain 
circumstances its exercise might be held to be suspended.” 

On this the Court merely observed tltat “Portugal had in 1954 a right of 
passage, subject to the regulation and control of India, in respect of private 
persons, civil ollicials and goods in general ; Portugal did not have in 1954 
such a right of passage in respect of armed forces, armed police and arms 
and ammunition and that India had not acted contrary to its obligations 
resulting from Portugal’s right of passage in respect of private persons, civil 
ollicials and goods in general. 

Some Judges categorically stated that Portugal’s limited right of passage 
in respect of private persons, civil ollicials and goods in general must 
deemed to have been suspended or extinguished as a result of the events in 
Dadra and Nagar Avcli in 1954. The Uruguayan Judge Mr. Justice Armand- 
Ugon observed that tlie changes which had occurred in the enclaves affected 
the causes which gave rise to the right of passage and must naturally have 
their effect on th : right of passage itself or on the ways in which it might be 
exercised. These new fa is must lead to holding either that the right which 
had been recognised must be suspended or that it ha l become extinguished. 

In cither case, it must be concluded that the passage claimed must be regard¬ 
ed as incapable of exercise in the present situation. Judge Spiropoulos of 
Greece remarked that after the departure of the Portuguese authorities, the 
population of the enclaves set up a new autonomous authority based upon the 
will ol the population. .Since the right of passage assumed the continuance of 
the administration of the enclaves by the Portugussc, the establishment ol a 
m.w power in the enclaves must lx; regarded as having ipso facto put an end 
to the right of passage. 

Judge Quintana ol Argentine went to the length of disapproving Portu¬ 
guese claim on the ground of his refusal to rcimpose colonial rule on people 
who had freed themselves, I’o quote his words : 

“To support the Portuguese claim in this case, which implies survival 
of the colonial system, without categorical and conclusive proof is t<» fly h» 
the face of the United Nations Charter. 

“ A judge «f its own law—the United Nations Charter—and judge of it* 
own age—the age of national independence ...the International Court of Just iee . 
cannot turn its back upon the world as it is. ‘International Law must adapt 
itself to political necessities,’ said the Permanent Court of Arbitration. That 
is the reason why the Charter made legal provision to cover the independence 
of noil-self-governing ic rritories.” 
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10. Monetary Gold Case.— On the 19th May, 1953, the.Government of 
Italy hied an application before the International Court of Justice against 
France, the United Kingdom and the United States concerning the monetary 
gold removed from Rome in i943. 


The facts were these : The Germans having seized a certain amount of 
monetary gold in Rome transferred it to Germany. The gold belonged to the 
National Bank of Albania. The Final Act of the Paris Convention on Repara¬ 
tion, signed in 1946, by eighteen states, including ihe United States, France, 
the U in ted Kingdom and Albania, and to which Italy subsequently adhered, 
provided that monetary gold found in Germany should be pooled for distribu¬ 
tion among the countries entitled to participate in the pool in proportion to 
then respective losses of gold as a result of looting by Gcnnanv. France, the 
United Kingdom and the United States were responsible for that distribution, 
‘he three Governments confronted with competing claims by Albania and 
:fa >' requested the opinion of an arbiter, and at the same time declared that 
7 l . hc ol thc arbiter should be in favour of Albania, ihe gold would be 

delivered not to Albania but to the United Kingdom in partial satisfaction of 
the judgment in 1949, in the Corfu Channel ease. 


thc merits 


the Italian Government instead of presenting its memorial on 
questioned thc jurisdiction of thc Court to adjudicate upon the first question 
relating to the validity of the Italian claim against Albania. The Court observed 
was ui isuil that an ai 


l a it 


applicant State should challenge the jurisdic¬ 
tion ofthe Com t. But on going through thc objection, it noted that the first 
submission in the Italian application centered around a claim by Italy against 
Albania, a claim to indemnification toi an alleged wrong. In order, therefore, 
determine whether Italy was entitled to receive th gold, it was necessary 
to determine whether Albania had committed any international wrong against 


Italy, and whether the re was an obligation on thc part of Albania to pay com¬ 
pensation to Italy. To go into the merits of such questions would be to decide 
a dispute between Italy and Albania, and the Court could not decide such a 
dispute without the consent of Albania. 


I lie Conn lound unanimously that, although Italy and the three ic 
pondcui .States had conferred jurisdiction upon the Court, that jurisdiction di 
not authorize it to adjudicate in thc absence of the consent of Albania o 
fire, i Sl C a - ,,n 1 sul>,,,lUcd b V llaI >'- Thal second claim was dependent upon th 
st claim in the application. Thc Com t accordingly found, by 13 votes to 
, ? ,,a smuch as it could not adjudicate on the first Italian claim, it shoul 
iciraiu Iroiu examining the second. 


I I fn^r tase ° f tbe Norwe g ian Loans Issued In France. —On the 16th 
til/l n* ll,C (iovcmmcnt °f France instituted proceedings in the Intcrna- 
>nai Court of Justice by filing an application against the Government of 
tl • i ^ concerning certain Norwegian loans issued in France. According to 
and lor?L stiUcd iu . lhc application the Kingdom of Norway issued between 1»85 
_ ,. . 0,1 l ' l,: 1'ranch market a certain number of international bonds, made 

\ m i \ n gold jnclnding a gold clause, which were held by French nationals. 
n«,t •• , r , ce l hc 27th September, 1931, suspended the convertibility of 
• cs 1 . ssucd l> y l,,c Ba, »k of Norway and since that date the service of the 
( am had been effected on the basis of the nominal amount of thc coup ms or 
the repaid bonds by payment of Norwegian kroner only. When the French 
imiaers of the Norwegian gold conds boiild not get thc resumption of thc 

vice: the loans on the basis of thc nominal amount in gold, the French 

^nemment intervened on behalf of its nationals, but the negotiations with 
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Cl national Law.and the French declaration of March I I94y accentin'? 

iuris,lici‘i C „n 0 h r M hy i,s . jud S ,nent of ,hc 6‘h July, 1957, ruled that i. lacked 
u cuu ,V h m w-,^ 'V WHy was f M : l,icd iuvokc tha. declaration on 

4 ,' ' Vl1 1 _ l'rance ... excluding the jurisdiction over disputes 

understood to be essentially within its national jurisdiction. 

Bov Cr ^n»fh!!?,! C J™ in l* he ^cation of the Convention of 1902 

mem Ol The eH r n P f ,nfan,s «'■ the motion of the Govern- 
the OnvemT N rj Proceedings were commenced in the Court against 
of aCom?,Ttim Tf f^ de " ° n l - he l ? ,hJuIy - '957, relating to the application 
proved th iT, ?, Ir V 8 °, Ver " ,nS ,he guardianship of infants. The Convention 
lifh en f ', n wardianslnp matters concerning children of a nationality 
11 till from that of the State in which they resided, the national law of the 

plac l in!r\»? l a C chi'i n | S f \ C tK >C /Hie Netherlands contcdcd tha, the 

X,hi ,\ m.TJL 1 of N «herla"ds nationaiity who was living in Sweden but 
S X , Cl ;r r ,an "\' hc , Car '" f 3 • Swcdisl1 family was contrary to 
Uut. I ma T,' r^' Ve C ' , , U,UC ‘ ‘'''Cuuvenlion, inasmuch as i, deprives the 
Swctlish'guardiansWpl “ to tusl °dy "I * l,e c| >il'' and amounted t'o a rival 

dismiss'd ‘ ,y i r. j . ud 5l nc . ,,t dclive,cd un the 28th November. 1958, 

Z 1 ^Vmendc.T^K'T ,he Netherlands. It held tha, the Convention of 1902 
Ship law lo hr annl- | rC , SU f a _ conflict of law question, namely the guardian- 

to a foreign infant, and did not remove a foreign child 

Pulsorv TdoTiT;^' P .""IV' o gCnC ' al * > ° < 'y °f local law, such as laws on com- 
brin-in.. vTas a I w C r' 1 hc C 01 * 1 ' 1 considered that the law on protective up- 
tion and aonlied 3 .. n Se t'u r | a jpp i ltatl0n ’ Such as ,me °" compulsory educa- 
Aceor in ' v M * a 3 , cl,,ldrc " who ca ">c within its provisions in Sweden, 
nations 'under',hr f' i '- ,e °'' v 1 cr "' nciu uf Sweden had not s iolated its obli- 
h r i, f , Convention of 1902 in placing the child in question under 
in regime of protective upbringing. 1 

in , r tf!n C *? e ( Isr ?? 1 v - Bulgaria). — A n aircraft behrng- 

tial iiiohi hrivw-fm -^nbnes Ltd., which was making a scheduled comrncr- 
R,?l » f between \ lenna and Lydda (Israel), having penetrated oxer 

ntilhary ah^Hir'Ihr^r^ ' 

.. rj«i« 
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Israel based the Court’s jurisdiction on the Bulgarian acceptance of the 
compulsory jurisdiction of the Permanent Court of International Justice 
and on Article 36 5) of the present Court’s Statute which lays down thai 
declarations made under Article 36 of the Statute of the Permanent Court 
of International Justice and which are still in force shall be deemed, as 
between the parties to the present Statute, to be acceptances of the compul¬ 
sory jurisdiction of the International Court of Justice for the period which 
they still have to run and is in accordance with their terms. 


. ,. , • . ..UgUSt 

by which the Kingdom of Bulgaria had acccpte I the compulsory jurisdiction 
ol Urn Permanent Court of International Justice it -i I which finned part of 
the Protocol of Signature of the Statute of that Court, ccas: I to be in force 
on the dissolution of the Permanent Court, pronounce 1 by the Assembly of 
the League of Nations on April IB, 1946, and that Declaration was, thcre- 
iorc, no longer in force on the‘date on which the Peoples Republic of 
Bulgaria became a party to th ; Statute of the International Court of Justice ; 
ami it could not accordingly be regarded as constituting ai acceptance of 
the compubory jurisdiction «»f the International Court of Justice, bv \irm -. 
°l Article 36, paragraph >, of the Statute of that Court. 

On the 26th May, P'59, the International Court of Justice uphold bv 12 
votes to 1 the Bulgarian objection. 

I he League of Nations was dissolved by the \ssemhlv on \pril 
b's 1946, on the basis of Article 5, paragraph 3. of the Covenant. The 
Hnal Resolution of the League Assembly of April IB, l‘J46, also dissolved 
tne Permanent Court of International Justice. The States parties to the 
•Matme did not subsequently participate, and the League failed to elect now 
Judges alter the collective demission of January 31, 1946. The Court 

held that Article 36 (5) applies only to original Members of the United 


ions. 


1 lie Court by majority also held that even though Article 36 
e lected the transfer to ilie new Court of the compulsory jurisdiction of the 
i should not run against the firmly established rule of consent and 
• dd< d that ilia, constituted a new obligation which was, doubtless.no 
™; M1 f r,,Ui llan ,hc ol,, *8 al ' on which was to disappear lut it was 
der r CSS r ,,uw . oh,l « al, t °»- ,l farther held that expired treaties or 
to l«. accession could not be revived as such, and there appeared 

I'MCC in the Bulgarian Contention that a declaration could not wander 

m-! L , lH ? U,lcl Shadcs from 'W5 to 1935 and then, bv the touch of a 
magic wand, conic to life. 7 

Advisory Opinions . 



Sin. v !/• V i ' i" l . C,nl>c,s ol l,l< *-* ouncd allowed the applications of those 
•Mates which had the support ..f ,1 IC Soviet Government. On November 
b 1. c:.J. K'l-um, I«j4u, p . ^7 
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1/, 1947, the General Assembly requested the International Court of Justice 
to give an advisory opinion on the question whether a member of the United 

n VW,e ° n ', h ° adrnision of a s,ate “> membership i!! the 

United Nations, could or c< uld not n akc its consent to the admission 

N^fons" Thr r adn ? ,s * , °." " r ° ,h,r S ' ales *<> membership in the United 
negative. ‘‘ y n,,,c vo,es "> ** answerer! ,he question i„ ,he 

2 .„ ,K°Tl P v e ^ C « °^ ,he Ge “ eraI Assembly for the admission of a 

^ , :, :^ a U,,lt T d , Na,,0n6 - , - 0n 1 ^ ov -»- 22r-W«rtK General Assem- 
ly adopted a resolution requesting the International Court of Justice to give 

* own ,S ^;" P "“°7 ,h c <l ue S<‘on'vhet!ier !hc General Assembly could by 

caseX ^ curTtv^ rV,r a i S V a '1 IT m . em bership of the United Nations in 
i« f a,lr<l *? make lhc recommendation. The Court 

y 12 votes to 2 answered the question in the negative. 

Nations injuries suffered in the Service of the United 

d!““ “ hi'7 fvh» s ( X T S ,| M, r u IOr in Pales,inc > Count Folke Benia- 
Semen In 17 T * , of * hc . ,ruce ««">, was assassinated on 

st b.ni ied Ibe ‘ \ Tl -‘ e ^ ,cd Na, ! ons Genera! Assembly thereupon 

oueldon^ th itr'r i; , ' alC o? r,nl JuS,ice ' ol an atlvi *°ry opinion the 
wfo mance of hii H d “T -° f an . a S r "« <> f »>= United Nations in the 
csnoi^hnhv ,r» g . S k SUfr<r, l. ,g ‘ njU,y ,n circumstances involving the 
on h, l iL ,a C ’. haS Br '' aS not ,h '- United Nations, as an Organiza- 

* T„re I f , y 1,18 an • in,ei uational clain, against the responsible 

ti c n kt government w„h a view to obtaining the reparation due in 
ospcct of the damage caustd a) to the Unile.l Nations, and i b) to the victim 

sa M K"rf , vK*s ,hta? T " cC . . savc an — 

■"-it 

Arlmi.l.f °^r ard f of Compensation made by the United Nations 

dccid d f* * Tr,bUn 1 l * "“° n , ? cc . embcr 9 . 1953, the General Assembly 
iUer th 5 M n u aC . VI ? >ry . c i , P in|,,n fro,n {hc Court on the question 
to ail avv 7 7 SSCm y ha - thc n * ht 0,1 an y ^ rrounds to refuse to give effect * 
of L stiff rn ?L COl " P ?'T t \T- by lhc Administrative Tribunal in favour 
terminal 1 - hC Un,tcd . Na,,on s whose contract of service had been 
to* that 7! ?! without lus assent ; it further asked the Court, should its reply 

vhich h rff, lH n | bc , in H thc affi . r ^ative, to indicate the principal grounds on 
winch it could lawfully exercise that right. 

'VrH'en slatcmems were presented m die Court on liehalf of the Inter- 
nali..nal Labour Organization, and o„ behalf of Chile, China, Ecuador, 

V r r, c . cc ’ Guatemala, Iraq, .Mexico, thc Netherlands, the Philippines, 
Sweden, 1 urkey, the United Kingdom, and the United States. 

In its opinion, delivered on July 13, 1954, thc Court stated that the 
■ eply to be given to the first question depended on the Statuic of thc Tribunal, 
and on lhc Staff Regulations and Rules of thc United Nations. After an 
examination of those texts, the Court found that the Tribunal was established 
as an independent and truly judicial body. 11,e contracts of service were - 

concluded between the staff member concerne<l and thc United Nations 


1. 

2 . 


I. C.J. Koporis, 1950, pp 4-14. 
I c:. J Reports, 1949, p. 174. 

1. C. J. Reports, 1950, p. 79. 
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represented by the Secretary-General. The judgment of the Tribunal, which 
was final and without appeal and not subject to any kind of review, had 
binding force upon the United Nations as the ju.idical person responsible for 
the proper observance of the contract of service. Since the Organization 

,"T < i arry OU Vn C j ud * mc "' a " d to pay the compensation 
awarded to the staff member, ,t followed that the General Assembly as an 

rnf W °t f ^ U ' U ,‘V'T 5 mUS ' ' ,k f wisc bc bound. The General Assembly 
could always amend the Statute of the Tribunal and provide for the review 
of its awards ; but, in the opinion of the C ourt, the Assembly itself in tiew 

■ he mor°e mP0S " a " d fu,,c ‘ ,0, i s .' could hardly act as a judicial organ, all 
the more so as one paity to the dispute was the Organization itself. 

Having further refuted other arguments put forward in sunnori of tl.e 
new that the General Assembly might be justified in refusing T" effect 
o the awartls of the Tribunal, the Court, by 9 votes to 3. answered in the 
, 1 1C lrst t,u, ' s, '°" submitted by the General Assembly, and declared 

that it was unnecessary for the Court to consider the second question? 

6 ' Vot, ?S Procedure on Questions relating to Reports and Peti¬ 
tions concerning the Territory of South-West Africa.-ln the advisory 
opinion given on July 11, 19-.0, the Court stated that the Union of C 
- tea continued to have international obligations binding upon it in respe, t 
I the territory of South-Wes, Africa and that the supervisory functi n we e 
'. beexeretsed hythe Unit.ai Nations. That opinion was accepted bv ?h? 
lerrhorv. bSC "'' y a * a ,Ml5is for supervision over the administration of tin: 

c,r whL n h 195 ?’ f * onmiittcr of the Cencral Assembly drafted sets of rules one 
ouesdon ’ rU e ’ • ,Cad 85 foll,>W ' : '‘ IJ “ isi "" s "f tlic General Assembly "u 
^est Africa thalf 1° T [ ? Cli,io " s * -"Corning the territory of .South- 

A?.h le in be regarded as important questions within the meaning of 

Article IB, paragraph 2, of the Charter of the United Nations.” 

opiniSftS" : «he be c r o 2 u 3 r , i ^ A — ld V -quest -,! advisory 

i uoin me t ourt on the following (questions : 

followed by dw h G r eneLi , 4 0VC T, 0,C ' 1 r “‘ C ' . ,he v ' ,,ini ? Procedure to be 
opinion ofVCou rt ofju^T 19M f and'" 0 " . . . ad "s-y 

1)0 foLwed'bv 1 i ',b, ,:rp ( re ' i, 'r’i 1 T S "‘'I' 0 "®' 1 - " lia > voting procedure should 
relating report^ tJd „"? • *“"*** ,aki "« decisions on questions 
Africa ? ^ and P c,,tlons concerning the territory of South-West 

Assenibi;^;;^;;^;'^^^ "" J—. 7 - '*-\the C-ur, pointed out that the 
ponded to a cor.rri n. y CO,,ccr ."c d ! v, ' h question whether rule V corres- 
'•pinion or 1950 “rr'T ,he . l ." low "'S passage from the Court’s 
Assembly should not ih r f sup. rvision to hr exercised by the General 
System, Ll sh^ 5 xcccd lhal " ,ich under the Mamlatc 

‘his respect by t| lc Connril ^ f fas . P os * ,,)! to lh C procedure followed ill 
degree of supervlsioii^said'^h^f •* ,C « ^* a 8 uc Nations.- The words “.he 
live s u per\ i£„n am’ ?? H \ i rc,alcd lo xhc extent of the substan- 
w hich was appikabL n IV'ZZ Suc, i a * lhc ^ voting 

r ule 1 - couldnoi IIf. ! ,f hc Lca ^ uc Nations. Consequently, 
word “procedure-** U C u * S rc,c Y an| to xiu - degree of supervision.” The 

lo d.ose procedural s .f Sc J on< parl ?[ thc P assa S e *» question referred 
I Plural steps whereby supervision was .o be effected ; but the 
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Co n l l >hc General Assembly was not in contemplation when the 

Sd .ha. | d i' ;V {'. ,r ' ; " ve . r > 115 opinion of 1930, th; Court had 

C orv fnn^- r era ^ SS %1 bly dcnvcd ,ts competence to exercise its super- 

n e ^' °" S , fr0m . A G u, er ; 11 was > ‘before, within the framework 

its !i i, ' **5 Asspn, , b| y m «“' <>"d the rules governing the making of 

ns decisions in connection with those functions. S 

cor,-, S o^J h j Se reas ° ns ’ ,h ? Court w » unanimously of the opinion that rule F 
declare,?,) , • * C °!! re ? t ,n,cr P r ? ,a ‘‘°" of the opinion of 19,30. The Court 
was no, o S "‘ C r ,he u fir S qucs,lon had been answered in the affirmative, it 
U3S not necessar y for the Court to consider the second question. 

„„ o \ u of hearings of petitioners by the Committee 

Afr,ca --°'> December 3, 1955, the funeral Assembly, on 
£ 1 " f * he Umra ;"“ on South-West Africa, requested an advisorv opinion 
mm " - 0 decide whether it was permissible for the Committee to 

wbh ?I ? ea "" gS l -° P eU,, ” n ers, and, if so, whether this woul d be consistent 
with the advisory opinion of the Court given on July 11, I960. 

drrK rc fe r . rc<l . to **? advisor y opinion of 1950, in which it had 

V, n. t i ,C obll 8 a,lons of the Mandatory Power continued unimpaired 
Xrept that the supervisory functions formerly exercised by the Council of 
ic league of Ration* were now to be exercised by the United Nations. The 

;M a !° n i S i ,>f lh t *V andator y p “ w cr could not be extended beyond those 
Inch had been obtained under the Mandates system. The General Asscin- 

CounciUf thtClSuT ‘° t,lC proccdurc followed by the 

Under the League of Nations, no oral hearings were at any time 
S d ! ‘o petmoners. Nevertheless, the Council of the League, having 
established the right of petition and having regulated the manner of its 

TV?»? SC ’ ,u ,ndlc "Pinion of the Court, competent to authorize the 
i ci niancni Mandates Commission to grant oral hearings to petitioners, had 
it seen lit to do so. 1 

. . In “"c'usion, (he Court held that it would not be inconsistent with the 
p non of |j.,0 for the General Assembly to authorize a procedure for the 
nmmitter-in South-West Africa to grant oral hearings to petitioners who 
r, C ?, dy sub,n »ttcd written petitions, provided that the Assembly was 
a islicd that such a course was necessary for the maintenance of effective 
international supervision of ihe administration of the mandated territory. 

8. Case filed by Ethiopia and Liberia against South Africa for 

aeclaration remandate over South West-Afric* This case has been 
• liscussed in Chapter XXXII on page 391 ante. 

c i 9 ' a H gal Conse q« e “ces for States of the continued presence of 
£outh Africa in Namibia (South-West Africa) Notwithstanding 
Security Council resolution 276 <1970)1.— The International Court 

Ol Just ice in its advisory opinion on the Status of South-West 
Atrica, opined on the 21st of June, 1971, that it considered South 
Atricas presence in South-West Africa to be illegal and that it should 
withdraw from the territory immediately. The opinion, by 13 votes to 
u V °i two , J u< Jgcs of Britain and France gave dissenting opinio 11 ) 

hacl been sought by the United Nations Security Council undcr Art. 96 (D 
ol the Charter. The General Assembly had passed a resolution in 1966 
terminating South Africa’s mandate over South-West Africa, granted to 
ilie former by the League of Nations fifty years ago. Before action on that 

I. I. C. \. H. 1971, p . 16 
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resolution, the Security Council wanted to arm itself with the w nr- 
advisory opinion on the issue. The Security Council Woild Court s 

efforts to force a Soutli-African withdrawal ItaT Lvol l support for its 
opinion on the legal consequences lor slab’s of ' . ° U ' 1 fo ‘ ,li 

terrains aciountal k lor ai.v viol .,;.,.,. , , , ; "annual ol ligation. It also 

ilu: rig],is of the people . I ' N ,„,i| i. “ l i* ,,,lr,nat «onal obligations, or of 

Jl as a,, V lil »c to aciministc. the Territory dvct J i^ \*"*' ‘ • A / rica ."° lo,I «« r 
lions and responsibilities unde, intcri.ati.mal h v 1 1 1 i " 7" 

of State liabiUty'fwacu affee 'i’w '''.> uf ^ - W 

arir; sire;, Un u ci ° b,i n i<> " 

m which the Government >c U t|, Ai.; ra lln _ , , ' A|,,ta ail cases 
concerning Namil ia. Y\ ill, nspe. . t» c xisii„« NJatc. ° n - bcl,a,f ‘>r 

Slates must abstain from ii,\okii,u , H( K " , al 'rcat.es, member 

ol treaties concluded by Sotitla Africa « n i,|"n "T ,rca,lcs or provisions* 
"'“ell involve act is c ' intcrgotcrmoi'nial ,''![ "•"ferning Namibia 

multilateral treaties, however* i|i< ’ ’ 1'*“ " ••• V\nli ropcu to 

r?V 

^ ..•sat. a a 

a 'al the invalidity ,f i„' a " ‘ H f o1 * Vu,h Al .* lca > presence Hi ere 

.. , Si£J!r« w 

m, '« of human righted l r T «'«•« 'heir jurisdiction the enjoy- 
"*■*<*. sex, langua« 0 'l i ,, n l T C rl al Y' i,h !>“ 1 distinction as 

concerning the iiilcrprctatimfnf'il ! Provided that in case of dispute 

^rcc Heads .'r ^Ush.n i c V I Z' R . !%"" T.V" " ^ 

"‘J dispute be not resolvrrl'l.v’ ti’* U ' • i • R ‘* K * a,,d s * A - ,n case 
referred to a Commissi) , r *■»«» within two months, the ,natte r was to be 

a third me selected hv T4 d V f °" e r< T resc,1 'a'*vc of each party and 

heir disagreement to „n m L, '“?! “K'crm.n, of the two parlies, and on 
he United Nations was x,hr * ,nrd raerabe, Tltc Secretary-Gcneral of 
decision of the mainritv r i Ict iucsted to make the appointment. The 
Cd |,y the ' aasa; ,hc a " nmCis:i::i - 1 cce^ 
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In April 1949, the General Assembly expressed deep concern at the 
grave accusations made against the Governments of Bulgaria, Hungary and 
Romania regarding the suppression of human rights and fundamental 
freedoms in those countries and drew the attention of these governments to 
their obligations under the peace treaties, including the obligation to cooperate 
in the settlement of all these questions. In October 1949 the Assembly 
referred four questions to the International Court of Justice for its advisory 
opinion. 

On the question as to whether a dispute existed between the three 
States ami certain allied and associated powers in accordance with the 
provisions of the peace treaties, the Court declared on the 30th March, 1950, 
that a dispute did exist. On the second question whether, if a dispute 
existed, the three States were obligated to nominate their representatives to 
the treaty commissions for the settlement of disputes—a procedure prescribed 
in the peace treaties to deal with such disputes—, the Court gave an 
alhrinalive answer. On the failure of these countries to comply with the 
Court’s opinion and to nominate their representatives within the time limit 
set by the Court, on July 18, 1950, it answered the remaining two questions. 
It decided that the fa. t that the three countries had not complied with the 
Court’s opinion did not authorize the Secretary-General to appoint the 
third member of each commission. In that view of the matter, the Court 
declared that the answer to the fourth question, viz., will a commission of 
two members, one appointed by the Secretary-General, and the other by a 
party to the dispute, be competent to make a definite and binding decision 
was not necessary. 

11. Constitution of the Maritime Safety Committee of the 
Inter-Governmental Maritime Consultative Organization. —The Assem¬ 
bly of the Intcr-Governmcntal Maritime Consultative Organization on 
January 19, 1959, asked the Court for an advisory opinion on the question: 
Was the Maritime Safety Committee of the Inter-Governmental Maritime 
Consultative Organization, which was elected on the 15th January, 1959, 
constituted in accordance with the Convention for the Establishment of 
the Organization ? The Court, however, formulated the question in the 
following manner : “Has the Assembly, in not electing Liberia and Panama * 
to the Maritime Safety Committee, exercised its electoral power in a manner 
in accordance with the provisions of Article 26(a) of the Convention of the 
bih March 1946, for the I stablishnicnt of the Inter-Governmental Maritime 
Consultative Organization ?” 

Article 26 (a) of the Convention provides that the Maritime Safety Com¬ 
mittee shall consist of fourteen Members elected by the Assembly from the 
Members, governments of those nations having an important interest in mari¬ 
time safety, of which not less than eight shall be the largest ship-owning 
nations, and the remainder shall be elected so as to ensure adequate repre¬ 
sentation of Members, governments of other nations with an important 
interest in maritime safety, such as nations interested in the supply of large 
numbers of crews or in the carriage of large numbers of berthed and 
unberthed passengers, and of major geographical areas. 

When the Assembly began to elect the members of the Committee for 
the first time, injanuaiy, 1959, it had before it a working paper prepared by 
the Secretary-General listing the names of Members with the figures 
of llieir registered tonnage, based on Lloyd’s Register. These* figures showed 

1. I C. J. Reports, I960, p. 150. 
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Liberia third and Panama eighth. After debate, in which the Unit I 

w. n? r°'? U - ge f th t l o Ch ° f th '' ei S hl P' a <=“ should be toted on 
while Liberia (with Panama’s support) contended that ihr-<•; <l.i , 

The Court concluded, by 9 votes to 5, that the* Xf^riii . 

r:T c <^ 

the Convention for „, e eL.Snl.u aCC,,r<U,,Ce Wi "' 

fourteen scats had to be filled bv them Tl. I . , cl ^ n ol 1,10 

"«>«** ••-eight d.,. wh!ci : 

oid inary meaning conveys this intent of the drafts n :n. U natural 

r v idXir^^ ttj ,h r- Wti *«•< 

.I.C Artic'e goes on u. provide that ,h- finder .IwUl'Ki^ed I!*. 


_ . illitl t 11 

ensure adequate repres nitaiiou of • ,t|, , 1S - 

!!' m ? r,l,,nu satety—nations other ilia i tl. cL- ,t |, tr . 

such as nations interested in the supply „| large „„ 


words “othci 
tation. 


• an nnporta it interest 
t ship-owning nation*, 
lumbeiN’of crews”, etc., 


nations” and ‘Such as” 


11 .. 


.. • »use of the 

«u liter context confirms this interpre 


. 1,10 underlying principle of \rtul- 2»i 
owning nations shall be in predominant m the r •/, v ; M N,l, P* 
— of-he Article which is „m consonant with .hisV^i^'is 


th ii* the largest ship- 


. 1 hc ^uuri next considered the i 
••wiling nations.” 


■leaning of the words 


th 


largest ship- 


it is <wn£n' dufS^Woltr 10 15 "* : 'r ^ S ‘ 5lli P- '- v "i"s aa. 

,,f '.'•« si l nation is thTt who , (r cTeTuaV' 1 ' .'T' Th ' 

nations it can „nlv have in mind a “ uf ll,c la 'S«s. ship-ow,,,, 

owners of tonnage!' E r tl -r I!T ,VC S,Z0 'i*-'^ -.her na.io, 
ship-owning nations mlTi* "n£ u^< tL , "‘T' , wh t ch 

K. e , ClCd "" strength of ,h dr ' :„,na‘‘“.T " 


]0 be e,ec * d , " 1 if vr-t ^^-'••^/Tto s S w :^.: 1 tzz 

ZuJIsrlr'r, a- — «*«« 


- — t'li me si 

,,nl ^ ‘ineslion is .ha. 

I Uicy should be owned by or belong to them 


nations under Art *2” (i<> elect the eight largest ship-owning 
Secretary-General of the oLT*/* P*»>-prepared by the 

owning nations with their • “ wh,cl ' embodies a list of the sliip- 

iespective registers I tonnages formulated on the 
*>3 
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F 

basis of Lloyd’s Register. Liberia 

among the eight largest on the list, _ 

countries which ranked ninth and tenth were elected. 


and Panama, countries which were 
were not elected by the Assembly but 


I he Court concluded that where in Article 28 (a) ‘ship-owning nations’ 
are relcrred to, the reference is solely to registered tonnage. The largest 
ship-owning nations are the nations having the largest registered ship- 
tonnage. 

1 he Assembly elected to the Committee neither Liberia nor Panama, in 
spite of the fact that on the basis of registered tonnage, these two States were 
included among the eight largest ship-owning nations. By so doing the 
Assembly failed to comply with Article 28 (a) of the Convention which, as 
the Court has established, must be interpreted as requiring the determination 
of the largest ship-owning nations to be made solely on the basis of rceisterd 
tonnage. 




■X 


chapter xlii 

1\EMY CH ARAU 


LCTKRV^j''"* 


Enemy Character of Individuals.—I he general rule i** that subjects 
ol' the belligerent arc endowed with enemy character on the outbreak of war. 
Neutrals as a rule do not acquire enemy character. The primary test as to an 
enemy person is that ol his allegiance. Thcr • are, however, some exceptions 
to the general rule, which will be noticed hereafter. It may, however, be 
said that in the past there was great divergence of \icws between tin* British 
and American practice, on the one hand, and that of the Continental on the 
other. The foripcr adopted residence or the test of domicile for determining 
the enemy character, while, according to the latter, the enemy character was 
determined aecoiding to nationality, flic difference between the two views 
at the present moment i\, however, not so acute ami the Anglo-American 
rule has of late veered round the Continental view in a large measure. 


Lawrence has very well summed up tin- category ol persons deemed to 
hr. of enemy character in «iu ax ending and descending scale, according to 
the degree in which the hostile ch.nat ter is impressed upon them which is as 
follows* : 


1. first in order ol importance conic persons ciiiollcd in the enemy’s 
lighting forces. They arc enemies t.. the fullest extent. 


of the enemy 
occupy a position 


-• 1 hin follow the seamen navigating merchant vessels 

Male or < lews of the merchant vessels of tire enemy. I hey 
midway between the fighting forces ami the civilian population. I he Hague 
(.onvcniion of ly()7 freed 'h:m from liability to be kepi in captivity, 
" lhc y w "uhl make a formal promise in writing not to undertake during the 
war any serv ice connected with its operations. 


•h Next come the |>crsoiis who follow an army without directly lx Iong- 
mg to it. Article XI 1 1 of the Hague Regulations respecting the Laws ami 
-ust.ai's o! War on Land mentions newspaper correspondents and reporters 
> u| lcrs and contractors as falling within the above category. When detained, 
s ‘‘ c i ! ,c,Suns H, . v entitled to lie treated as prisoners of war, pr aided that ilicy, 
V c,c in possession ol a ccnili.atc from the military authorities of the army 
incy were accompanying. 


4. 1 arsons domiciled in enemy country even though neutral by nation- 
a ily acquire enemy character if they continue t«» remain in the enemy country 
even alter the declaration of war for the purposes of trade. 

. . Domii ilc, according to the British and American view, is governed by 

me intent of the parties and by the length of their residence. If the intention 
rn, ai * C S rlam p,aco is manifest, domicile is acquired as soon as residence 

dip n'u S ‘ Cont 'nucd residence at a certain place also creates a domi- 

■ i ' iS 9 P , 0 P|e by their continued residence in an enemy country alter 
an l ? r • ,,,alcr ially to the resources of the country by the taxes they pay 
n tims n,crease the common stock of strength of the enemy for the prose- 
0,1 lhc war - 1 hey are, therefore, stamped with the enemy character. 

I. I-aw rente . I he Principles of Internal i>-nal Law, pp J44-*j'J. 
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residents in enemy territory. U,U " ,W arc lrcatcd as citizens and not as 

r.iciii^'couiur'y a.rc' < ah<f deemecOo'hav' 1 * C ° U -'"7 havin « h °”** trade i„ 

sr bgzk* 

*.«=,■=» rat 

.heir £rrimr7to^ . usually pCrmi ' e,,em * objects on 

practice 1 mh, ‘I A ’, !" nC - Grcal lililai '‘ Allowed elds 
prevented enemy subjects in*.lep’u, SX?'I£u?hc < S M " y ' hoWCVer ' 

enemy'<d*aracte™at^l?e iS <>ud'reak , (>f : !? <>f ,he -‘^•Jige-rents arc endowed with 
taking part Inthe wsrs^nn?! of die war, while nationals of a Stale no. 
hold trurif the ,ub?c c r. of ,‘2 l e ,,c,,,ral - •« »* •!*»« rule will no. 

belligerent or if thev arc domiril^H • StaCC * rendcr unneutral service to either 
their mite by pav nc V nt of taxr« lu \ , !! cnc,ny cou,u ry. thereby contributing 
Article Ifi-bo/The Fifth H a „ lic C ° lhcr - ,nca ''* l ° lhc strength of the enemy, 
neutral cithens esidimVin K Co " vc 'J'‘o» of 1907 provided, however, that 
enemy ^.vcrn.nen Lch miner,T".'^ /unushin,, services .o .he 

lliei Aeutral " 0l 

L(lyi6) n i T K uV m S ,Tiy emltn ‘ 0 {Y int S,r “‘ Pul '“ Station, lix fart, U.bmam 
-1 Alf cd L ehma Dl ,V ,5,0,,al Gour . 1 "f'hc Kind’s Bench Division declar- 
Enirlai dsh ,ec I *10 !'!? ifj ?•' fJITV" • l! ' 1 15 * al,l 'ou s h he had resided in 

na^rlu !' ,? iclh'/i'w ' b' U "l '* l '; SCl,a, « U .. ,lis German 

man subicct in • * •• lgh 1,0 lo, ‘t>' cr recognised as a Ger- 

divested i.f hi* ri.rl ' c ° Unt,y * 1,1 a privileged position and was not entirely 
imtsicu oi i„ s rights as a natural-lorn German. 

lo wUh ": c li ' ,c " ,y Acl ,,f 'y* 7 defined •enemy’ 

na.ionaliiv u'shlen^ d i' a> . |,art " cl . sl “P « r other body of individuals of an; 
States was'at war • ,crrltor y. of u nation willi whicli the United 

Slate w.s at v^r ■’. W | / ,C > G 'T r "! ne,,lofa ">’ nali "" with whiel. the United 
duals hCwei,tr’,,,'" W r UCl ‘ ""r h'dividuals, or body or class of indivi- 
wasalwar. subjects or any nation with which the United States 

rcuanflo in^ U M l i l 7 lil . ,S ' ViUl ,' l, “ J E,, ° 1 ^ Ac, « ly3y . dclined -enemy 1 with 
regard to .ndividuals as ‘any .ml.v.dual residing in enemy territory. 1 

trading with an enemy is considered as a belligerent 
weapon of sell-protection anti ,s aimed a. crippling the resources of the enemy. 

States arc notnart**. 1 j~ ula, ‘ 1, 8 intercourse between residents of belligerent 

Of every c-mn.rv Tl I ' ,,erna,, °" al , Law - hut are part of the municipal law 

very often hv Tr, / ?! l< ? 3 J ar?e extent supplemented and modified 

and prXmadoT, nr S . , ?" e, " y Ac,s a,ld lhe «*•«. regulations 

proclamations promulgated under the power conferred under such Acts. 
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** a ' c Z y cha . racter ? f a person under the English common law 
attaches to a person, irrespective of h.s nationality or his domicile, if he is 

°' rL , s . ,d, " g ln enen 'y territory or enemy occupied territory and the 
test is an -bj-clive test depending upon facts. The occupation by an enemy 
must be an effective occupation with the intention to hold it as if by 
tn, nC il UC |!,' ,t must he total subjugation. The occupation should not be of 
clo-S '- eharaCter fo . r '" iliur y or strategical rltasons, but of the more 

pro^^p-Str^ir^^XiS^ 
oV,h; 1 mr;^r^ntri^ ds a,,d forwards * ,h< -- iia,i °'' ai 

The common law of England has established the doctrine of non-intcr- 

Ameri C ^howlvrr^Hr e '" S | i" . l:elli " c, . en ' S,a, es .luring a state of war. In 
dal inRrcourse P'oh.bit.on against intercourse is confined to com,nor- 

In India, the procedural incapacity of an alien enemy to sue i c m 

of the^Code of civd 

, °» principle and on authority, when a creditor and his agent and i he 
the samedde • hc T " f "f r bul in lhc belligerent Slate and on 

e,,CU,y ° CCUpicd lcr, ilI>r ^ a ' c and the ^payments 

The mw 2 V$X’b2 , t\'"''u " as ; on,id T e i by Lord S,u ' vel1 in 

the grand inuredirnt"^observed that time constituted 
il'dnm„nl k , i determining domicil. It was frequently said that 

domicil But f th-^“"‘ ry on,y for a Tl'* 1 purpose, that should no, fi x ;l 
'he H T“ k ‘", d ' l,a ' "' igh ' or did “dually detain 

upoi the special nu,„o«c T’ IC " a « cneral residence might grow 

special purpose couhl'imi a^ai " ! U 5\ a 1o " K , res ! d 5 ncc «»* P lca -fan original 

had intruded on the orfJina ’i " d V® ,hat ° ,llcr Purposes 

«hc character of the cornur^. w® hc'msided. ^P^ «• P a ' .y 

char.«c h r°o , fa a " '“TT ?“V" d ‘r Uw in t,,glaild ".e test of enemy 
territory (or wIS ~ er “r bu ‘ I r “ 1<lcncc or ev «" living in enemy 

even if he is a ll'iiid, o,hicr, “ ,s necessary that the person, 

civil law, , ,l lc phee of J m' ■ 1 ,aVC t l,omlcilc *" the sense of the 
residence. l a pcrsuM wl, ,l P«mancm house, or even of an indefinite 
territory even f™ Z' . f a British subject, lives in enemy 

subject”. Of course wh a °nnivlf'i” 6 * 5 ’ ' C ' S ! rca,ccl law as an “enemy 
occupied territory The ° e " e,1 . ly lcrr| lory applies equally to enemy 

laid down by Lord Lindlrv* i ®" elny cbaraclcr llas , however, been clearly 

natic.nality ofa 'pcrson' Lu^uTl 5 a "?? 8 ' vilh an alien enemy, it is not the 
A » Englishman P carrvi’np m. h | I - aCC ° f busl,iess during war that is important. 

, Se„h " t y 8 - business in an enemy’s country is treate.l as alien 

'*■ U902* A. t:™84, C 505 - V ' T Vewa W a Che 'liar, I. L. R. 19;>2 Mad. 361. 
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enemy in considering the validity or invalidity of his commercial contracts: 
McConnell v. Hector . 1 Again, the subject of a State at war with this country, 
but who is carrying on business here or in a foreign neutral country, is not 
treated as an alien enemy ; the validity of his contracts does not depend on 
his nationality nor even on what is »he real domicile, but on the place or * 
places in which he carries on his business or businesses : Wells v. Williams, 2 
As observed by Sir William Scott in The Jonge fClassina 3 , a man may have 
mercantile concerns in two countries, and if he acts as merchant of both he 
must be liable to be considered as a subject of both with regard to the 
transactions originating, respectively, in those countries. That he has no 
lixed counting house in the enemy’s countrv will not be decisive”: Sec also 
The “Portland”.* 

From this passage it is evident that the term “domicile” is used in a 
iwo-lold sense ; one is in relation to the person without reference to his 
commercial intercourse and the second is in regard to the place of business 
which is styled by Dicey as a “commercial domicile” of a person. In 
particular cases the tv\o domiciles of persons may be the same, or may be 
different, but it is impossible t«* ignore the distinction. In Volume I 
llalsbury's Laws of England, Second 'Edition, (Lord Hailsham), at p. 447, 
it is staled that: 


“An alien enemy is one whose Sovereign or State is at war with the 
Sovereign of England, or one who is voluntarily resident or who carries on 


natural-born British subject or 


business in an enemy’s counliy even though 
a naturalised British subject.” 

In Suviracht (I 'iQ case 5 Viscount Simon L. C., defined a subject of a 
State at war with England as “a person of whatever nationality, who is 
carrying on business in, or is voluntarily resident in, the country” and he 
pointed out at page 211: 

“I. The test of ‘enemy character’ is fundamentally the same whether 
the question arises over a claim to sue in our Courts, or over issues raised 
in a Court of prize, or over a charge of trailing with the enemy at com¬ 
mon law. 

2. The test is an objective tost, turning on the relation of the enemy 
powei t<» the territory where the individual voluntarily resides or the company- 
is commercially domiciled or controlled. It is not a question of nationality 
oi of patriotic sentiment.” 

In the same case Lord Wright, at page 219, stated : 

“Before examining the relevant authorities I should explain that the test 
which has been taken of enemy character in English Law is in»i nationality, 
but domicile in the sjiisc of sctttlcd residence or in the case of tradeis 
commercial domicile. Domicile in the strict legal sense is not necessarily 
relevant. Some of these cases were decided in the Prize Court, others in Courts 
of common law. However the right to sue or prosecute an action in Court, tiic 
right to claim to be exempt from seizure and . condemnation in prize, the 
liability i«> punishment for the offence of trading with the enemy, all depend 
alike on whether the person has enemy character in what has been called t»c 
‘technical «*r territorial sense'. The test is objective ami depends on facts, not 
on the person’s prejudices or passions, his patriotism, or his determination to 
free his country whenever he can.” -r 

1. 3 B. & P. 113 ;6 R R. '24. 

2. (1697) 1 Raym. (I d) 282. 

>. v 1804) 5 C. Rob 297. 302-3. 

4. (100 3 C Rob. 41 ; 165 E. R. J78 

5. (1943) A. C. 20i. 


T 


OCCUPATION AND CONQUEST 


523 


It follows from these authorities that the enemy character of a person 
under the English common law attaches to a person, irrespective of his 
nationality or his domicile, if he is living or residing in enemy territorv or 
enemy occupied territory and the test is an objective test depending upon facts. 
1 he domicile of a person maybe in the civil law sense or a commercial 
domicile, but is used in both cases in technical or territorial sense and not 
necessarily pi the sense in which it is understood under civil law : Seethalakshmi 
Aehi v. V. T. Veeruppa Chet liar . 1 


Enemy Ierritory.—1 he next question that arises is about the nature «.f 
occupation required lor purp>sesol these rules to change the national character 
«>t a Stale to constitute an enemy occupied territory. An enemy territorv is the 
area under ilie sovereignty of a |*»\ver at war and of which it is the own r of 
the soil. 


Section 15(1 of i| k .- English 
lory”. : 


Act c *ui.lius ilie dc iniiinn • memy terri- 


“Enciny territory means any area which is under the sovereignty of, or 
in the occupation of, a Power with whom His Majesty is at war not 
being an area in llic occupation of His Majestv oi of a Power allied 
with His Majesty.” 

Sub-secii«»n 2 of S. (2, ol the Defence of India Rules defines “enemy 
territory*’ in tl»e same terms. Aecoiding to thh mle: 

“Enemy territory” means : 


(a) any area which is under the sovere ignty of, or administered by, or 
lor the mne being in the occupation of, a State at war with His 
Majesty, not bring an area in the occupation of His Maicslv. or of 

a Slate allied with His Majesty." J 


l he deli ii ilion of ‘enemy territory* in the Rules relates to three different 
« ieas : (i) an aica which is under the sovereignty of a Stale at war with 
is Majesty, (ii) an area which is administered by a State at war with His 



\| • - ' . “. - •■—■■■•null .*11 an,a III Iiu; OLrup.illoii oi ni 

* lJ, s,y or <!VCI> a « arca »" »hc occupation of a Slate allied with His Majesty. 


II s 0 f C ? pa ^ on and Conquest.—Wheaton on International Law, Volume 
, lxili lain ion, at page 780, points out the distinction between '‘occupation’* 
amt conquest** in -hese words : 

“Furilicr just as invasion must Ixi accompanied by certain essential condi- 
,olls n, _ or der that it may be transformed into occupation, so much military 
occupation be accompanied by certain necessary conditions in order that ii may 
np« u into conquest. Formerly the invader ‘assumed the larger* rights of an 
occupant, and the occupant assumed the still larger rights of a conqueror. But 

L EUR. 1952 Mad. 361. 
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su biul uion .m l( .w) Can b * tW ? n ! hese sta S«- Conquest or complete 
:Sr • P ' r , manent . sub J<*«>°n of the occupied country to the 
annexed ,o,h^ UPy - l, ' g force r s - w,th ,hc intention that this territory shall 
dominions of the new sovereign and shall henceforth be 
t port,on thereof; that is, conquest depends on'firm 
acquired ” ® ^ H ,hC "’ ,en,,0n and ,he ra P“city to hol.l the territory so 

° f ° c ?"P at , ion and Conquest.—When a friendly territory is 

s no doubt susnenderl T l t he . encn ?y- ,he . sovereignty of the former government 
h en nv , USpended ' but ' hc saitl territory and its inhabitants do not acquire 
the enemy character. In the same way if the cnemv territory is temporarily 

divest*themseI y L >OWer ’ ,hc f aid territory and its inhabitants do not 
' h “ lvc! . of ,h , e enem y character. Occupation, therefore, does not 
U ?.•» r y co , mplcte chan «c of nationality of local ciihens. The transfer of 
allegiance is only temporary and la.ts during the period of war or occupation. 

The temporary occupation, is, however, different from subjugation or 
rrrV 0nqU< ; Sl > I acc0n, pa*»icd by annexation, for the latter is a permanent 
allair and completely transfers sovereignty. The result is that when a territory 

inrmv Cn < f °f r ‘ pl , c , ,cicon quered and annexed, it automatically acquires the 
enemy or friendly character according as the conqueror is an enemy or friendly 


Change of National Character.— In 7 he Cerasimo’s case 1 Right Hon. T. 
cinberton I.cigh, alterwards Lord Kingsdown, observed as follows : 

“ 1 l»e national character of a trader is to be decided for the purposes of 
the trade, by the national character of the place in which it is carried on. Ifa 
„ brc,lks ol V| a ! orCl K n , mcrc hant carrying on trade in a belligerent country 
has a reasonable time allowed him for transferring himself and his property to 
another country. If he does not avail himself of the opportunity, he is to be 
treated, for the purposes of the trade, as a subject of the power under whose 
dominion lie carries it on and, of course, as an enemy of those with whom that 
powei is at war. Nothing can be more just than this principle : but the whole 
toundation of it is, that the country in which the merchant trades is cnemv’s 
country. 

Now the question is, what are the circumstances necessary to convert 
iricndly or neutral territory into enemy’s territory? For this purpose, is it 
sufficient that the territory in question should be occupied by a hostile force, 
and subjected, during its occupation, to the control of the hostile power, so far 
as such power may think fit to exercise control ; or is it necessary that cither by 
cession or conquest, or some other means, it should, either permanently or 
temporarily, l>c incorporated with, and form part of, the dominions of the 
invader at the time when the question of national character arises ? 

It appears to their Lordships that the first proposition cannot be maintain¬ 
ed. It is impossible for any Judge, however able and learned, to have always 
present to his mind all the nice distinctions by which general rules are res¬ 
tricted 

In order to establish the meaning of the term "dominions of the ene¬ 
my”, the Privy Council relied upon the opinion of Lord Stowell in the case of 
7 he Fama 2 thus : 

"In order to complete the right of property, there must be both right to 
the thing and possession of it; both jus ad rem and jus in re. ‘ I bis’, he observes, 

‘is the general law of property, and applies, I conceive, no less to the right of 

1. (1857) 11 Moo. P.C. 88. 96 

2. (1804) 5 C. Rob. 106. 
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territory than to other rights.* Even in newly discovered countries, when a 
title is meant to be established, for the first time, some act of possession is usual 
ly done and proclaimed as a notification of the fact. In transfer, surely, 
where the former rights of others are to be superseded and extinguished, it 
cannot be less necessary that such a change should be indicated by some pub¬ 
lic acts, that all who arc deeply interested in the event, as the inhabitants of 
such settlements, may be informed under whose dominion and under what 
laws they arc to live.** 


It was pointed out later in the course of the judgment that the national 
character ot a place is not changed by the mere circumstance that it is in the 
possession and under the control of a hostile force and that this principle was 
acted by the Lords of Appeal in the St. Domingo cases of the u Darl ” and lt Happy 
Couple , where the rule operated with oxtremc hardship. The same is the 
opinion of Lord Stowell in the Manilla ' In order to further reinforce this 
conclusion the Judicial Committee relied on Donaldson o. Thompson 2 and the 
opinion of Lord Stowell in the case of The “ Bollelta ”. 3 


The rights under occupation, then, cannot be co-cxtcnsive with those of 
sovereignty The rights acquired arc due to the military exigencies of the 
invader, and consequently arc only provisional. The local inhabitants do not 
owe the occupant even temporary allegiance ; and the national character of 
the locality is not legally changed. 


This view has long been adopted by British Courts. Thus in The 
Gcrasxmo's case,' already referred to, the Privy Council pointed out that in 
order to convert a friendly or neutral territory into an enemy territory it was 
not sufficient that the territory in question should be under l.ostile occupation 
and subjected to the control of a hostile occupation and subjected to the con¬ 
trol of a hostile power ; some additional element was necessarv, e. p. cession 
or conquest, whereby the territory was incorporated with and' made’ part of 
the dominion ol the invader. This principle was adopted not only by the Bri¬ 
tish 1 me Courts, but also in the O urts of common law. Lord Stowell empha¬ 
sized the distinction between a hostile occupation and possession clothed with 
a ‘cgal right by cession or conquest, or confirmed by lapse of time.” 

S’" l i 1C Su0 f racht Lord Wright summarised the opinion of Lord 

th^sc words'" Cxam,nal,on of l,lc dccision In ffu Rollelta • and The Hoop “ in 


lt ,s » [ ,h,nk c,car that in these and other like cases Lord Stowell’s 
of Was lhal V C . rrnory c,ian 8 cd “ s national character and acquired that 
the ini#MwL? UC f°i * there were effective subjugation and firm possession with 
the ! 1 ° f kccping lhc conquest, even though in the event the dominion of 
annp«atiJ» Cr ° r w as temporary and even though there was not either formal 
occult IT °L CCSSl ° n - What had to be considered was the nature of the 
c.per'itinnPris^ mere occupation in the course of and for purposes of military 
operations did not change the national character. These were cases in prize in 


1. 

2 . 

3. 

4. 

5 . 

6 . 
7. 


(1808) Edw. l. 

(1808) 1 Camp. 429. 
(1809) Edw. 171. 

(1857) 11 Moo. P C 88 : 
(194 J) A C. 201. 

(1809) Edw. 171. 

(I'09) 1 C Rob. 196 


14 E. R. 628. 
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winch the issue was enemy or not enemy, but the 
different connection i n The Boltina. 1 


same test was applied 


in a 


tl- . \ ! l ars , hal ! C -J‘ in Thirty Hogsheads of Saw v. Boyle and others known as 
Ihvty Hogsheads of Su?ar case 2 stated the principle thus : 

“Although acquisitions made during war are not considered as perma¬ 
nent until confirmed by treaty, yet to every commercial and belligerent 
purpose, they arc considered as a part of the domain of the conqueror, 
so long as he retains the possession and Government of them.*’ 

(Vtr\^ ' scou *\ t *^* mon L. C. expressed his view in proposition 4 in Soofracht 
' nl p. 2! 1 thus : 


M as a result of occupation, the enemy is provisionally in effective con 
tn>i <,f an area at the material time and is exercising some kind of Gov¬ 
ernment or administration over it, the area acquires 'enemy character. 
ia>cal residents cannot sue in our Courts and goods shipped from such 
an area hasc enemy origin : See Marshall C.J. in the Thirty Hogsheads 
»i .Sugar ease (Bentzon v. Byn\e).* If, on the other hand, the occupation is 
° * s l , gl‘tcr character—for instance, if it is incidental to military ope¬ 
rations and does not result in effective control the case is different, as 
in (.remidi v. Powell The (lerasinw's case). I would adopt the observations 
o rn Y "ob\c and learned friend Lord Wright on this decision for I 
agree that, while Dr. I.ushington’s statement of the law went too far in 
• me direction, Lord Kingsdown (then the Right Hon. Thomas Pember¬ 
ton Leigh) in delivering the judgment of the Privy Council reversing 
the decision o| the Prize Court, in one passage went unnecessarily far 
in the other. In the present case, the occupation of Holland by Ger¬ 
many is plainly, as things stand, of the mure absolute kind.” 

I he csscm c of the two views, as already stated, is that the occupation 
must be an cftective occupation with the intention to hold it as if by conquest. 
It must be total subjugation. 


It has been authoritatively decided by the Court of Appeal in England in 
Uobsori v. Premier 0,1 and Pipe Une Co.* that the prohibition of common law of 
intercourse with an alien enemy is n«*t limited to commercial intercourse and 
the view «»1 Gray J in Kershaw v. Kelsey c was dissented from. The opinion of 
Lord Ntowell in The Huop~ and The Cosmopolite* and that of the President of the 
Probate Division in The Pannriellos* have been taken in England as establishing 
t he wider prohibition of intercourse and the basis of the prohibition is stated by 
I ickford L. J. hi unambiguous terms thus : 

“ The prohibition of intercourse with alien enemies rests upon public 
policy, and we can see no ground either on principle or authority for 
holding that a transaction between an alien enemy a id a British subject 
which might result in detriment to this c rnntry or advantage to the 
enemy is permissible because it cannot be brought within th* definition 
oi a commercial transaction.” 


L (1814) I Dod. 450. 

2. (1815)9 Cranch 191. 

3. (1941) A. G. 203. 

4. (1815) 9,Cranch. 191-195; 1857) Moo. P C. 88 

5. (1915) 2 Ch. 124. 

8. 10d May. 561. 

7. 179v») 1C. Rol>. 196. 

8. (1801 ) 4 C. Rob. 8. 

9. (1915)84 L. J. Pro. 140. 
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All kind of intercourse, therefore, according to the English common law, 
whether commercial or otherwise, is inconsistent with a state of war between 
two belligcient countries and is therefore absolutely forbidden. It need not be 
eitablished that, in fact, there was intercourse with enemy. It is enough if 
there is a possibility of intercourse. This decision was approved by the House 
of Lords in Ertel Bieber & Co. v. Rio Tinto Company . 1 

Executory Contract. —It follows as a corollary of the principle of prohi¬ 
bition of intercourse that an executory contract which either involves intercourse 
or whose continured existence must in some way operate against public policy 
is abrogated as a result of war. Of course, it is not permissible during a state 
of war for residents of belligerent states to enter into contracts. Such contracts 
arc prohibited by law. The law interferes with executory contracts by 
dissolving them. Lord Dunedin, in Ertel Bieber & Co. v. Rio Tinto Company 1 
enunciated the principles relating to this matter thus : 

“The proposition of law”, says the learned Lord, “on which the 
judgment of the (lourts is based is that a state of war between this 
kingdom and another country abrogates and puts an end to all executory 
contracts which lor iheir further performance, require, as it is often 
phrased, commerc ial intercourse between the one contracting party, 
subject ol the King, and the other contracting party, an alien enemy, 
or any one voluntarily residing in the enemy country. I use the 
expression ‘often phrased commercial intercourse' because I think 
the word ‘intercourse* is sullicicnt without the epithet ‘commercial.’*’ 


The learned Lord, dealing with the effect on contracts, says that war 
d"cs not avoid all contracts between subjects and enemies and dial accrued 
rights arc not affected though the right to sue in respect thereof is suspended. 
Another exception recognised is in the case of contracts which are really 
concomitants of lights of property, which even if executory arc not abrogated. 
1 lie excrutoiy cont act which is abrogated must involve intercourse «*r its 
continued existence must in sonic way lx- against public policy. 


As pointed out by I ord Wright in Soufracat (I' Jj case 1 persons residing in 
enemy territory, so long as the enemy occupation lasts, are on the wrong side 
‘>1 die line of war and therefore they are shut olT from communication and 
intercourse and from commercial dealing in the same manner and to the same 
extent as il they were original enemies such as the nationals or residents in the 
enemy territory. The learned Lord says in this case : 


“ * his rule is only concerned with relations across the line ol wai. So 
iar as concerns the internal cuiuincicc and ordinary activities of those in the 
occupied territory, such as those a«ii\nics which the Master of the Rolls 
enumerates, the rule has no application, even though these activities go to 
promote the advantage of the German State and strengthen its war effort.” 

both Lord Wright and Lord Porter agree that the agency of the solicitor 
m that case to act on behalf of his client who was an enemy subject terminated 
with the enemy occupation of the territory. Lord Porter states the rule to lie : 

“Ordinarily, when the principal becomes .in enemy the authority of the 
agent ceases on the ground that it is not permissible to have intercourse with 
an enemy alien, and the existence of the relationship of principal and agent 
‘icccdilates such intercourse.** 

*• (1918) A. C. 260. 
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concerned^ thc'SrYndplc i?r° ^ ™ '{? C En S lish common law is 

these in the cncU .ccuo^d .rrri nll , COmraer f e a " d ""Wy activities of 
side of the line ofwar even if ...r h 7 SO , lo "S as 'hey are on the same 

conferring an advantage uMnVhl en j 3 " 11 SUch ,radc have thc cffecI of 

B n advantage upon the enemy and strengthening his war effort. 

on ,hc^relationsldpi Wcw re S a ««"g ‘he effect of war 
to the collection of debts In KTv Tr"'’ P ar,i ? ular *y wi(h reference 

Umr, of Ala^huseus said ** GrayJ ‘ of ,he Supreme judicial 

counuy ofihf debtor * S * 4 * 1 ° f ”V c "<™y remains m the 

the amount of tie bit hr , MS f j tnoWM a 8 c,u ‘here authorized to receive 
to his auent , a„ i„ " US IOUt ,he 1 War ’ Patent there to such creditor or 
dutiesiTpo ed l v a , a . r^' '* c T lruc, ‘ im ° a violation of the 
ci.emy, Teo‘ tonnU, 7 ™ Upo " ? he deb, " r •' il “ »«* made to an 
it is no obiec io TlT. h ° f ,nlcrna,lonal municipal law ; and 
•he prh ciwfin , c efL ' agen ‘ ma .y P^ibly remit,he money to 

would bTa, rill r y S . COUn,ry ’ if hc sh,,uld do 80 'he offence 
money” aUr,bu,able «® him and not to the person paying him 


hate been'under conshleratf' P r ! , 1 , , ci P | c 8 V f ll *= common law of England 

- - Jr: r-- 


, 0 _ which 

an alien enemytosue77"V " ow ln l,,dia » f hc procedural incapacity of 
S. 83 of the Code of Civil Pr^T 1 *" 1 A f , r sona standi in j ud 'cio is enacted in 
tl«c limitations therefore for thcaDDlir'ir ,M ^. c “ ivcd . sta . lulor y recognition. For 
the provisions of S iVA «,| .hr r EP?V2 ,, Mo lhal p,l,lCiplc » 0,10 ,,as lo 1,,ok ty 
adopted and mnliril a 0k1c °. f Cl " 1 Procedure. It seems to have been 
P <l appllCd l ° I,ldla cvc » u»dcr the Code earlier to thc Code of 1882. 

alter reviewi^ Lordships of the Madras High Court 

observed that the Hmiv 1 ! *J c . va r>°us English and American Courts 

opinion of Lord KiLsdown in Thr C Sn . v f r ? cht cas « 4 differed from thc 

the question of thr »?.* , 1 ,. c GeraSimo 5 case-, a Privy Council case, on 

of territory. While Lord°K?nr P | Plo 'determine the change of nationality 

for the territory cither hvr S 7 t00k the v8ew lhat il was necemry that 
temporary nature \ ' c n< l ucs !» cession or annexation of a permanent or 

a formalTleel.radon rZ™ S T ,hc ,crril ory °f «he enemy there should be 

1 louse of L. r'r. oueh dT:"V T na,i ° nal , charac,cr of ,hc «"itory. the 
lory in nu« i ,„ l» S ,, that , , c . ff = c,,vc control with a view to hold thc terri- 

would be sufficient to hr- est11 1 lshment . ° fcivil ai,d "'hitary administration 
There is also a d ffT £ ab ° U ‘ 3 cl,a,, S c of nationality of the territory, 
the United Stairs on ,T' CC bctwcc ? } hc E,l S Iish common law and the law of 
Thc El^sh view i t, n :;r e ? f lhc i^creours, prohibited during the war. 
prohibition is restricted t ‘^course is prohibited, while in America the 
Lords expressed a S. .commercial intercourse. Further, the House of 
expressed a different opinion that the relationship of principal and agent 

V v * Vc ‘ ra PPa. I I- R. 1952, 361. 

100 Muss 561. 

3. I. L. R. 1952 Mad. :61. 

4 - (1943) A. C. 203. 

5. (1857) 11 Moo p 88. 
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is ter initiated by war for all purposes. While in America, il the creditor or 
his agent and the debtor reside on the same side of the line of war, that is 
in the enemy territory, there is no objection to payments of the debts to the 
creditor or his agent and interest on the debt is also not suspended. 

According to the view of the Madras High Court the rigorous test of 
absolute prohibition of intercourse adopted in England is too severe a punish¬ 
ment for the person who has the misfortune of residing in an enemy occupied 
territory. Their lordships preferred the test laid down by Lord Kingsdown. 
As pointed out by Wharton, this principle itself is not followed in other coun¬ 
tries than the Anglo-American countries. The object of prohibition being to 
prevent trade between residents of two bclligernt States, it is unnecessary, in 
their opinion, to extend the prohibition licvond the necessary requirement. 
The Madras High Court adopted the opinion «»f CirayJ. in the decision in 
Wuthrik v. David 1 The view of the Supreme Court of the United States, in 
their opinion, is more in accordance with justice, equity and good conscience. 
Both on principle and on authority, it seemed to their lordships that when a 
creditor and his agent and the debtor are not across the line of war, but in 
the same belligerent State and on the same side of the line of war, there is 
no reason prohibiting the payment of the debt by the debtor and a receipt 
by the creditor. The decision of the House of Lords in Ottoman Bank \. iebara 2 
s*:cins to be consistent with the principle recognized hv the American Courts 
and adopted by the Bombay and Madras High Courts. 

\J( Enemy vc&sels.—The character of a \csscl as to wlictht i she is enemy 
or neutral is determined priuia facie by the Hag :he is authorized to lly. The 
Declaration of London (1909) continued this customary lulcof International 
law. 


Lawrence points out tliat a ship chartered by th enemy, or navigated 
by an enemy captain and crew, would be treated as enemy property, even 
■tough she belonged to a neutral owner, and the same fate would befall a 
neutral ship habitually sailing under the enemy's Hag or taking pass or licence 
bom the enemy. 

I he defect of the Declaration of London that the enemy or neutral 
I. a,aclc *’ of a ship was determined by the Hag she was entitled to Hy came to 

I'gllt dill jf 11' World W:« t I I lif arli.m , in ■liSnni.ri.nxn ll.n I 


I ™. a smp was (icicrinmcci uy tnc nag sue was entitled to lly came to 
y 11 . uri,l S World Warl by the action of certain shipowners in the United States 
w>, in order to circumvent the effect of the Declaration of London, pur- 
f ,asct German capital and operated under the American Hag a number 
i . ,nci ’chaut vessels, while the United States was still neutral. If tiic Dcclar- 
‘. l 1 ‘I 1 ?. 1 bymlon were strictly applied these vessels would base to be treated 
vvl if® 31 *. a,, » and France as neutral although they wore enemy owned, 
J ;: r In P arl * In order to meet this eventuality both the British and 
renen Governments abrogated in 1915 their earlier order putting the Declar- 
‘ ^ London into effect so far as that particular article, wr., Article 57, 
i‘ c,mcor «,cd, and substituted in its place the rule that the enemy or neutral 
,l«„ T n C cr ?! ** 11 *P S Upended upon the nationality of the owners rather than 
at. nag winch they were entitled to ily. The action of the British and French 
o'ernuients was severely criticised in some neutral Countries, but, as observ¬ 
er . >y t a J- n f 1 ’ bis l)ook on Intcrnaiional Law, it must be admitted that 
i u c ol tlie Declaration which made the character of the ship depend 
». (1916) 31 M. L. I. 860. 

(1928) A. C. 269. 
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upon the nationality of its Hag opened the door to fraudulent practice on an 
extensive scale. 

I he general rule, therefore, that the test for determining the enemy or 
neutral character of a ship is the Hag she is entitled to fly, is now governed 
by certain exceptions, which arc as under : 

1. Enemy-owned vessels sailing under a neutral flag acquire enemy 
character if they arc engaged in carrying military persons or despatches con 
currently with other employment of an innocent character. 

-• Neutral merchantmen acquire enemy character and lose their neutral 
character if they (i) take direct part in the hostilities, (ii) are under the orders 
or control ol an enemy agent, (its) arc in the exclusive employment of the 
enemy or ( iu ) arc being exclusively appropriated by the enemy for his own 
purposes. 


3. Enemy-owned vessels Hying a neutral flag or neutral merchantmen 
acquire enemy character if they resist legitimate exercise of the right of visit 
and search or capture. 

Transfer of ships. —There was a great deal of discussion at the Second 
laguc Conference on the question of the right of shipowners to transfer their 
vessels to neutral registry before the outbreak of war in anticipation of hos¬ 
tilities, or subsequent to the outbreak of war, with a view to avoiding their 
capture by the enemy. A wide cleavage was noticed Ixitwccn the English and 
American views, on the one hand, and those of the French and Russians, on 
the other. English and American judicial opinion always regarded such trans¬ 
fers as valid when they were bona fide commercial transactions without any 
reservation on the part of the vcndor.'Thc French and Russian practice denied 
a and claimed the right of a belligerent to capture and condemn enemy 
vessels transferred to neutral registers after the outbreak of war. As regards 
the transfers made before the outbreak of war it was agreed that a presump¬ 
tion arose about the validity of the transfer and the burden of proof that the 
transfer was made in order to avoid the capture by the enemy shifted on to 
the captor. If the transfer was made while the vessel was in transit or in a 
blockaded port with reservation of a right of repurchase, there is a presump- . 
tion ol invalidity which is almost absolute. 


Under Convention VI of 1»J07 if a merchant ship of one of the belliger¬ 
ent powers was at the commencement of hostilities in an enemy port, it was 
allowed to depart freely, either immediately or after a sufficient period of grace, 
and to proceed, after being furnished with a pa s, direct to its port of destina¬ 
tion or such other port as was nam:d fo.- it. The same applied to ships which 
had left their last port of departure before the outbreak of war and entered an 
enemy poll in ignorance of the outbreak of hostilities. (Art. I;. 


Il a merchant ship was unable owing to force mijeure to leave, or w.is no* 
allowed to leave within the period conic opiated in Art. I, it could be detained 
but was not to be confiscated (Art. 2). Article 3 dealt with the question of 
enemy ships which had left port before the commencement of war and which 
were found at sea in ignorance of the existence of hostilities. These, t<»>, 
were not to be confiscated but could be detained and restored after the 
war without indemnity, or requisitioned or even destroyed on payment of 
compensation. Enemy cargo on f board vessels coining within the preceding 
Article was to receive the same treatment as the ships. 
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Cargoes. —There existed still greater dilliculty in determining the 
national character of the cargo carried hy an enemy vessel. On the continent 
of Europe, France, Germany*, Italy and other countries regarded the national¬ 
ity of the owner irrespective of his domicile as the proper test. Great Britain, 
the United States, Japan and Holland, on the other hand, made the domicile 
of the owner the test of enemy or neutral character, so that goods owned hy a 
neutral, residing and doing business in the enemy State, assumed enemy cha- 
acter and were liable to capture. According to this view of Great Brilainr 
and the United States, it proceeded that if the owner were domiciled in a 
neutral country, although of enemy nationality, his property was not deemed 
to be enemy property. The London Naval Conference 'l f K)B-0'i) was unable 
to reconcile the two conflicting views. Accordingly, it merely laid do vu that 
"the neutral or enemy character of goods found on board an 
determined by the neutral or enemy character of tit • own r’ 
any final opinion as to whether nationality or c nnm-r< ial 
determine the neutral or enemy character of the «».v »er. 

^ i Neutral Goods on Belligerent Merchant Ships and Vice Versa.— 
Great Britain followed the rule laid down in tli* Consolato del Marc, tlic 
great maritime Code of the Middle Ages, which made the ownership of the 
goods the t» si ol liability to rapture. Accordingly, neutral g«-< ds w. re exempted 
I'otn confiscation when carried tip m enemy ships, bill «*u:iny goods were con¬ 
fiscated when carried upon neutral ships. I'll * United stales also followed die 
traditional British rule except when then- were treaty obligations to the con¬ 
trary. I’hc matter, was however, settled by tli l)c« laraiiou .1 I’aris (lJ>56) which 
provided that lhe neutral llag covered enemy’s goods with the exception of 
contraband of war, and that neutral goods, with the exception of contraband 
of war went not liable to capture und r the enemy's Hag. The I)-d il ation 
«>f Baris was signed in the first instance by seven powers and was subsequently 
accepted by other nations; but the belligerents have observed it in all the subse¬ 
quent naval wars, whether they were signatories o« not. 

It will he pcnincu in quote lien* the views of Bitt Gobbet Iroin bis Lead- 
• ng Cases on International Law, \‘o|. II, as they clinch the whole dispute, with 
tegard to the rule that neutral flag covers cue ny go »ds. lie says • 

"By the extension of the term 'contraband’ to rover all commodities of 
use, direct or indirect, in war, by the extension of the doctrine of continuous 
voyage* and l»v the presumption of hostile destination, the rule that the ncuttul 
•big covers enemy goods except contraband of war. has Inrun almost wholly 
nullified.” 

^ Enemy property.—All property helm ging to die enemy State such as 
armed vessels of the enemy, guns and ammunitions of war of hostile character 
can U: lawfully acquired, except works of art or other property unconnected 
with the war. I’lieiv is no immunity from seizure with regard to public enemy, 
property lying on tli : territory of a Iw Uigc-ent, >uclt as funds, rolling stock 
“l enemy State, etc. 

( >n land the property of enemy subjects is, as a general rule, exempt 
'"in capture. I bey are liable to seizure only if of a kind useful in war. But the 
' s ° aclua l conflict may in some cases necessitate the destruction of bnild- 
'•gs or the use of them as fortified posts. Movable property of the non- 
nmbatam population may not be seized unless they arc arms, war material 
t'b api'banccs for the transmission of news and even in cas: of ih-:ir 
* y »avr to h.* restored at the conclusion of p a o. Hico-ms generally no 


capture 
con- 
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denotation of enemy property without a legislative enactment authorizing it 
During the two World Wars Great Britain appointed custodians of enemy pro- 
perty with a view to pr.-sirve tlv same in contemplation of future agreements 
to he decided at the end of the war. 

Belligerent property in a neutral State is immune from rapture by an 
enemy Mate as the same enjoys protection of the former. \ difficult situation, 
however, arose during the Second World War as Oirmany kept a substantia! 

° f .\ c< ] property in nctural countries, with the result that the Allied 
* e , rs prevailed upon such neutral countries as Switzerland and Sweden to 

S n aKre i m ' ntS , With a \* eW 10 cnablc thc for,ner to seize German assets 
abioad. Oppjnlnim observes that such measures could not bc-regarded as pure¬ 
ly contjscatory or contrary to properly conceived notions of public policy as it 
y/as alien to thc true purpose of neutrality to permit the use of neutral terri- 

k\u UC r , r a Wa * a . S t0 , facili ta,e lo ? lin £ and spoliation in a manner viola¬ 
tive Doth ot International Law and of considerations <»f humanity.** 

yCorporation.—Thc enemy character of corporations is determined by 
the domicile. According to Bit Cobbett' “the domicile of a corporation is the 
place where the brain which controls the operation of the company is situate. 

1 he brain ol a corporation is said to be situate at the place where its ircctori 
.are accustomed to meet and formulate their policies. It is immaterial whether 
those persons who control the corporation are known as directors or not. The 
guiding factor is thc domicile of the persons who control the destinies of the 
company or direct its mode of action.** 

°!'i a ' V ' Continual Tyre an! Rubbtr Co. Cm, 
t, • • . ‘ -ord a,kcr bold that a company incorporated and registered in 
loLr u K,,lgd ° ,n but , ca , rr > in « business in an enemy country was to he 
nm i,, if a iV CnCf ? iy T‘ d lhal thc character of individual shareholders could 
wrL » i , C t a J^ Ct ,1C charactcr of ,hc company. Thc facts, shortly stated, 
9 >nu . n< ? ,al T > rrc and Rubber Co. I.td. was formed in 1905 with 
its icg.s creel office in London. Its directors were German subjects and, except* 
Z one ah U |c shares were held by a German company o. the German na- 

rnvrr V Il.P'iv " ? ta ‘ 1 ^ ? nd Rubbcr Co. Ltd. brought an action to re- 
cover hom the Diamler Go. Ltd., a sum of money. The*latter pleaded that thc - 
foime 1 was an alien enemy and that they were restrained from making pay- 
nent by the operation ol the Trading with the Kncmy Act, 1914. It was held 
by thc House of Lords that thc action did not lie. 

Lord Barker, while delivering the judgment, laid down the following 
principles ol law : 

1. The enemy character may !>c assumed by a corporation if its agents 
or the persons in de facto control of its affairs are resident in an enemy country, 

01 , whe?c\er resident, arc adhering to the cnemv or taking instructions from 
or acting under thc control of enemies. 

2. A company incorporated in thc United Kingdom could as such he 
neither friend nor enemy, yet such a company could only ad through its 
agents and these might assume an enemy character in time of war when they 
were residents in the enemy country or were acting under thc instructions of 
enemy shareholders. 

3. The character of individual shareholders cannot of itself affect the 

character of the company. It depends on the question whether the company’s 


1. 

2 . 


P \Q P° bl>CU ; Lcadin * Caies o n International I.aw. Vol. ?. p. 40<Ed. V). 
(1916; 2 A, C. 307, 
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agents, or the persons in de facto control of its affairs, are in fact adheiing to, 
taking instructions from, or acting under the control of enemies. 

4. A company registered in the Unite Krlingdom, but carrying on busi¬ 
ness in a neutral country through agents propeily authorized and resident lie re 
or in a neutral country, is prima facie to be regarded as a friend, but may, 
through its agents or persons in de facto control of its affairs, assume an enemy 
character. 


5. A company registered in the United Kingdom but carrying on 
business in an enemy country is to be regarded as an enemy. 

As a general rule incorporation and the place where business is carried 
on are the two tests that determine the enemy character of a corporation. 
During the First World War as also during the Second World War England 
passed the Trading with the Enemy Acts of 1914 and |*»39 prohibiting 
corporations resident in the United Kingdom from trading with any person 
resident or carrying on business in an enemy country or in territory in the 
occupation of the enemy and declared that enemy character attached to 
companies carrying on business in an enemy country wherever they were 
incorporated. 

In The Uni las 1 which was a whaling factory ship, registered in Germany 
and Hying the German llag and having been captured in a German port by 
British forces in June 1945, after the German surrender, the two Dutch 
companies contended that they were the only stockholders in a German 
company controlled from Rotterdam and that The I'nitas had been registered in 
Germany under duress. The British Court Probate, Divorce and Admiralty 
Division) 4 ruled against the contention of the Dutch companies and condemned 
The Dnitas as a lawful prize taken from the cneinv and possessed of enemy 
character, holding that the nationality or enemy character of a ship was 
determined by its llag. On appeal, tlu: t’rivy Council alhrmcd the condemna¬ 
tion ol the vessel as a lawful prize taken from an enemy, holding that the 
Hying of an enemy Hag alone was in that rase and in most cases sufficient to 
dispose ol the matter at issue. Lord Porter observed that the building and 
registration of the whaling licet in Germany were not involuntary in the sense 
of being unintentional : it was a deliberate choice taken between two 
distasteful alternatives. Their lordships accepted the view that there might be 
circumstances which ma le the Hying of the enemy Hag inconclusive as a reason 
t'»r condemning a ship in Priic, but such circumstances must he very 
exceptional. They then cited the case of The Palme a> being an instance of suci, 
inconclusiveiicss. There, it was a German ship purchased by tlie Swiss Red 
Cross from German owners, but both the Swiss and French governments refused 
to permit the Red Cross to use their Hags, with the result that the vessel 
continued to fly the German Hag for want of a more legitimate in>ignc. When 
the Plume stopped by the British navy, the German llag was not treated as 
constituting conclusive proof of the vessel’s enemy character. 

In the case of a company incorporated in the United Kingdom, as stated 
in Volume I o| ifalsbury’s Laws of England, at page 447 : 


‘'It does not become an alien enemy merely because its shares are held by 
alien enemies, but becomes an alien enemy if its agents or the persons in 
de facto control arc alien enemies or if it carries on business in an enemy 
country : Daimler Company , Limited v. Continental Tyre and Rubber Company , (Great 

L 2 All Enq. L. R. 219 (decided on May 8. 1950). 

2 1 All F.nz. 1- R. 421 (derided on February 20, 1948). 
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Britain' Limited '. 'I he same ai.plies t ft a r rmn-. n .. • . . 

Stale. A c< n.pany incorpcraucl in C mpan> ,ncor P.orated in an allied 
regardless of how its shares arc held.” r " Cmy eOUn,ry ,s an alien enem Y 

tat* iai it ? 

nationality, docs not cease hv English law to hi an *"*°* Y ‘ Bl ?! ilh 
t" English law l,y reason of the fact that it h ,, “i ' F g com P a l n y s , u bject 
control may operate to the prciudice of an F i' J® r en c m y control. Enemy 
npon it enemy character, hut it cannot confer ..no 1 com P an Y b Y conferring 
Iron, the op, ration of English law * P benefit so exonerating it 

«* 

... wartime. \n alien enemy is an alien frtoS if he re, d *" m ? a *i 
docs business there in wartime under a licence from .he rf "' England and 
exceptions, an alien enemy cannot sue in TneUnT ul- °■ 0m ! ,,in ," sucl ‘ 

alien";'!,e a m? , h ‘* ‘••‘S'.^An action by™ 

£■£? ft lira asar a*. 

live has'!he*rieht'm - R '.*> ral ''"^ogativc, the Crown, acting through the F.xccu- 

lion for a writ of haVe,; 1 ht Cnur, 1 w '! 1 2 3 * 5 . ">crefore, not entertain an applica- 
order V ' * 

.nade apidtcaidc'tjreneiny ,, su , | l .Jects l in^im.* of warl'*^rhes^prin*'ipiei^*through 

separate are closely connected, as the basis on which d.ev an-'founded in 
common, as stated by Lord Wright in Sorfnckt (fO) ease. -' These principles 

I ';°" c is . ,,Ul n llc . ( encm y subject) is denied access to the English Courts ; 
the other is that British subjects are prohibited from trading with him and 
irorn all intercourse . r communication across the line of war. Both principles 
depend on rules of F.iu'lisli municipal law, and loth have -ihcir foundation 
m the ancient common law.” 


1. (19161 2 A. <*. 307. 

2. Kurniel v. I>n nr r'tnaick (19551 1 Q 1) MS - 7 h I I 

3. (19461 1 All F. R. 6^5 : 1 B I. L C 9 ' " 

4 (1947) l K. B II : I B. I. L. C. II. 

5. 1943) A. ( . 2u3. 


C-. 1014 




CHAPTER XLIII 


3 LAWS op land warfare 

man 

HBWtu iia 

and until that object is attained the belligerent uses' r sacr ’*sanct 

ssszmls: jxs &==£~ == 

s^aw.-sr f »Ws*srs 

world war, i “ M a,.cV of .1,, L ' r" Am f ,icil - luii "S >he last 
•i—l Law g o V cm4 civmzcd wlrfarl . . " f r “ luS pf 

avi'lfate m Srr*«fi 1864. -[O s,,i, c of lire proem ,e,.dc„cy rules of 

ter. sarc Ysr&r 

i" Ho'i l at raUCr ° f ‘"" ljulai, ct5 > inililary hospitals and the"uff mnptyed 

-, :r h .A,n^ 

military forces of ,hc enemy or to dlLbic ,“,rc "'S' 0 ™ WCilk ? n ll « 
"«cn, but prohibited the employment of ,r,„ t . P , ™ siblc llu,ubcr ol 

& •**» S-— 


out 

IV 


T*s - j— r.* 

. '' f «9W '.»> *.*«! laiws and Customs ol Va on I and 5^“' C “ ,v « ,,tl V , ‘ 
lie Regulations annexed to the Fourth Ha ue Co. vr r' \ n ff n,c Y , .* r ‘ 

Leneva Conventions of l'J 49 5 Convention .,f |o07, and in the 

tj&z s$£i£ 



ENEMY CHARACTER 


53 b 


lion, prohibited instruments of warfare of a destructive or painful character. It 
specially prohibited the use of poison or poisoned weapons and employment 
of arms, projectiles or material calculated to cause unnecessary suffering. The 
regulations forbade the discharge of projectiles and explosives from balloons 
and by other new methods of a similar nature. France, Germany, Italy, 
Russia and Japan, however, did not accept this clause. 

The use of projectiles the sole object of which was the diffusion of 
asphyxiating and deleterious gases was also abstained. The United States 
delegation refused its signature. This rule was also grossly violated during 
the Great War of 1914-18 ; and when Germany used poison gas in that war, 
the Allied forces attempted to retaliate in kind on the ground of reprisal. 
Hy Article 5 of the Treaty of Washington (1922) U. S. A., the British Empire, 
France, Italy and Japan agreed to prohibit the employment in war of 
asphyxiating, poisonous or other gases and all analogous liquids, materials 
or devices. The agreement, however, remained ineffective for want of 
ratification. 

On June 17, 1925, the Geneva Gas Protocol for the prohibition of the 
use in war of asphyxiating, poisonous or other gases, as well as of bacterio¬ 
logical methods of warfare, was signed by the United States delegate and 
the representatives of many States. The United States Senate, however, did 
not consent to its ratification. In December, 1966, the United States, 
however, endorsed a General Assembly resolution urging member States 
to abide by the Geneva Protocol. 

It was also prohibited to use expanding (Dumdum) bullets. 

Article 23 of the Hague Regulations further forbade improper use «>l 
a flag of truce, of the national flag, or of the military insignia and uniform 
ol the enemy, as well as the distinctive badges of the Geneva Convention. 

Rules of stratagem falling under the expression “strategy” were 
restricted by the stipulation that they must not involve a \ iolation of good 
faith. It was, therefore, forbidden to kill or wound treacherously individuals 
belonging to the hostile nation or army. 

It was also forbidden to kill or wound an enemy who, basing laid down 
his arms, or having no longer the means of defcnc--, had surrendered at 
discretion. 

Non-combatants were made exempt from personal injury, except in so 
far as it resulted incidentally in the course of the lawful operations of 
warfare or was inflicted as a punishment for offences committed against the 
invaders. Article 25 prohibited the attack or bombardment, by whatsoever 
means, of undefended towns, villages, dwellings or buildings. In the Great 
War of 1914-18, however, non-combatants were exposed to aerial bombard¬ 
ments and all arguments for immunity troin personal injury to non-comba¬ 
tants disappeared when the alleged excesses of one belligerent were followed 
by reprisals by the other. In fact, military necessity in many cases did not 
permit a belligerent to protect the non-combatants from injury. When 
Germany invaded Belgium in 1914 it was subsequently thought essential t-» 
quell the inhabitants, who were resisting the German army, by whatever 
means possible and consequently no protection could be afforded to j non- 
combatants. In the Second World War, however, all rules providing Immu¬ 
nity to non-combatants were discarded when even neutral city like Warsaw 
was ruthlessly bombarded besides London and other British cities by German 


LAWS OF LAND WARFARE 


537 


planes. As a reprisal the British and American fleet also carried on 
indiscriminate bombing of German cities, like Berlin, Munich, Hamburg 
and other industrial cities. “In the instantaneous obliteration of Hiroshima 
and Nagasaki the closure was applied t«» centuries of debate about the precise 
distinction between combatants and non-combatants.’** 

Article 23 of the Hague Regulations respecting the Laws and Customs 
of War on Land forbade a belligerent to compel the nationals of the hostile 
party to take part in the operations of war directed against their own 
country, e\on if they were in the belligerent's service before the commence¬ 
ment of the war. 


Article 27 of the Hague Regulations prohibited the destruction oi 
seizure of enemy’s property unless such destruction or seizure was imperative!) 
demanded Ly the netcssity of war. Article 28 of the Regulations forbade 
the pillage of a town or place, even when taken by assault. The rule with 
regard to destruction or seizure of enemy’s prujierty in case «<f extreme 
necessity gave a long rope to unscrupulous belligerents. During the First 
World War the tulcs governing warfare were occasionally followed in breach 
—but only to a limited extent—when libraries and cathcdials wore either 
burnt or destroyed. But, as Fenwick observes, “it remained for the Second 
World War to witness devastation on a scale which made mockery of the 
piolnbitions « f the Hagu< conventions. Lnen.y property of every character 
was seized without regard to its puLlit «»r private character, Vast areas in 
Russia were laid wasu in the path of ihc advancing German armies and 
even more in the wake ol tlieii icucat. Historic monuments were reduced 
to ruins in the invasion of one c untiy after another.” 2 Woild War II saw 
a coinpiclicnsivc ignoiing of the provisions of An. 27 of the Hague Regula¬ 
tions conctining the spaiing « f icriain tvpcs of buildings. “Saturation and 
atomic l on.bing played no favomites and the nature of a given building 
was completely ignored. In audition, authenticated rcpoits indicate that 
Germany, in particular, tended to 1'K.atc genuine military targets near or *nex; 
loan exempt building, hoping obviously that the military installation would 
I■cnclii.Irui ii the immunity of its neighbour. On the other hand, with one 
Mmdi lapse, the hospital-city charactci of Maiburg, announced by Germany 
to the Allied armies and watched over by neutral observers as well as daily 
aerial inspection, was maintained sci upulously.” 3 

Developments of the Laws of Land Warfare.—I hc developments of 
U»c laws of land warfare may be traced through the following general 
treaties : * ° 


L Flic Geneva Convention ol August 22. 1864, for the 
die condition of wounded soldiers in armies in the lield. 

'*• Flic Declaration of St. Petersburg of December II, 
"•8 the use in war of projectiles under 400 grammes charged 
substances. b 


amelioration of 

I860, piohibii- 
w i 1 1 1 explosive 


3. The Hague Conventions of 1899 and 1907, concerning expanding 
i,M ri - Icts » Parties and explosives launched from balloons, pro- 

jeeuics cUHusujg asphyxiating or deleterious gases concerning the opening 
I Hostilities and concerning the rights and duties of neutral powers and 
Persons in laud warfare. 

b Sit iih : The Crisis in the Law ol Nations, p. #G. 

. • Fenwick : I ntrrnational Law, Third Edition: pp. 567-68. 

Law ’ Vp r l- ,rd Von G,abn : Law / '^ong Nations, An In induction «o Public International 
dW - Se« one! Edition, pp. 593-94. 
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4. 'I he Protocol of 1925 concerning the use in war of asphyxiating, 
poisonous, and other gases. 

5. The Geneva Convent ions of 1929 concerning treatment of tile sick 
ami wounded and of prisoners of war. 

6. The four Conventions concluded at Geneva in 1949. 

Geneva Conventions, 1949.—Pour Conventions were concluded at 
Geneva in 1949 relating to (1) the Treatment of Prisoners of War ; (2; the 
Amelioration ol the Condition of the Wounded and Sick in Armed Forces in 
the Field ; (3) the Amelioration of the Condition of Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea ; and (4) the Protection of 
Civilian Persons in time of War. 

Prisoners of War.—With regard to prisoners of war they must be 
caied for and treated with humanity. The captor may employ private 
soldiers—not officers—in userful work, not in any way connected with the 
operation of the war. The work should also not lie excessive. In all eases they 
must be paid for their work. Non-commissioned officers under the Geneva 
Convention of 1949 are only required to do superv isory work, but they may 
ask for other work. Accordin ; to the Hague Regulations of 1907, which pro¬ 
vided in d tail in Arts. 4-20 for the humane treatment of prisoners, prisoners 
are to enjoy complete liberty of worship. 'They may he released on parole 
il the laws of the country permit that procedure. Prisoners caught .in an 
attempt to run awa> may he sltot in the last resort. If they arc captured 
they may he punished. 'The Hague Conferences of 1899 and 1907 charged 
each belligerent with the task of establishing an information bureau in its 
territory and sending the necessary information to the government of the 
other belligerent after the termination of Jiostililies. 

1 lie Geneva Convention of 1929 also made provisions for the treatment 
of prisioners of war. As between the ratifying States this Convention replaced 
the Conventions of 1864 and 1906. 

One ol the Conventions concluded at Geneva in 1949 related to the 
treatmc.it of prisoners of war, which applies to any aimed conflict—recogniz¬ 
ed or unrecognized—arising between the contracting parties. The Conven¬ 
tion came into force on October 21, 1950, and replaced for its ratifiers the 

earlier instruments dealing with the treatment of prisoners of war. 

Under Article 4 of the Convention the following catcgoiies ol persons 
are to he treated as prisoners of war : 

1. Members of the armed forces of a Party to the conflict as well as 
nicinl us ol militias or volunteer corps forming pai l of such armed Ibices. 

2. Members of other militias and members of other volunteer corps, 
including those of organised resistance movements, belonging to a party to the 
conflict and operating in or outside their own territ< ry, even if this territory is 
occupied, provided that such militias or volunteer corps, including such 
organised resistance movements, fulfil the following conditions : 

(a) that of being commanded by a person responsible for his subordi¬ 
nates ; 

(I)) that of having a fixed distinctive sign recognisable at a distance ; 

(c) that of carrying arms openly ; 
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(d) that of conducting their operations in accordance with the laws 
and customs of war. 


3. Members of regular armed forces who profess allegiance to a govern¬ 
ment or an authority not recognised by the Detaining Powers. 

4. Persons who accompany the armed forces without actually being 
members thereof, such as civil members of military aircraft crews, war 
correspondents, supply contractors, members of labour units or of services 
responsible for the welfare of the armed forces, provided that they have 
received authorisation from the armed forces, which they accompany, who 
shall provide them for that purpose with an identity card. 

5. Members of crews, including masters, pilots ami apprentice s of the 
merchant marine and the crews of civil aircraft of the Parties to the c onflict, 
who do not benefit by more favourable treatment under any other provisions of 
International Law. 


6. Inhabitants of a non-occupied territory who, on the approach of the 
enemy, spontaneously take up arms to resist invading forces without having had 
time to form themselves into regular armed units, provided they carry arms 
openly and respect the laws and customs of war. 

I he Convention prohibits violence to life and person of prisoners, taking 
of hostages and humiliating or degrading treatment. No physical or mental 
torture is allowed to be inflicted on prisoners to compel them to give 
information. After capture they have to be removed from the danger area. 
Captivity may be terminated by repatriaton, accommodation in neutral 
countries, release, escape or death of the prisoncr^g 

Repatriation of Korean War Prisoners.— In the Korean War the main 
obstacle to armistice was the repatriation of war prisoners. 1 If* Communists 
demanded wholesale repatriation of North Korean and Chinese prisoners of 
war to Communist territory on the basis of Articles 118 and 119 of the. Geneva 
Contention P.elativc to the Treatment of Prisoners of War, 1949, which 
provide for the unconditional handing over of the prisoners to the authorities 
oi> whose behalf they came to fight “without delay after the cessation of active 
hostilities.” The United Nations negotiators objected to forced repatriation 
°‘ ’"‘willing prisoners to the Communists and contended that many prisoners 
«>n the Communists side came to fight the U. N. forces under compulsion and 

as such their forced repatriation was against all canons of justice and 
humanity and tliat ^ Uu: Geneva Convention - could not contemplate "the 
extraordinary situation arising out of the c< nliict of ideology in the Korean 
War. I n to meet the conflicting viewpoints India introduced in the 

'Cncral Assembly’s Political Committee a resolution in November 1952 which 
''as a compromise between the 1 us>ian and western points of view by providing 
>at the release of prisoners w< uld be effected in accordance with the Geneva 
Convention but without the use of force either to prevent or to effect the 
«etui n of prisoners. The resolution was passed by the United Nations General 
sscinbly on December 3, 1952, by an overwhelming majority, but the Soviet 
( j 110 . 11 vol ed against it on the ground that it did not offer a satisfactory 
so ution. 1 he truce agreement slopping three years* hostilities was, however, 
igiicd on July 27, 1953, and provided that prisoners not willing to return to 
icir land would in the first instance be placed into the care of a neutral 
commission. 1 he prisoners who were unwilling to return to North Korea or 
nna were screened and dispersed after release, and about 14,000 Chinese 
soldiers were transferred to Kormosa by early 1954. 
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wlml7 H kP " S a ? p0,nted a s P eciaI commission to examine the 

mrn, P tk T g £ P rlsoncrs that were still held by various Govern- 

T"' 8 ;, Th * J a P an ' sc Government reported to the Commission in July 1051 
that they had in their possession an enormous amount of reports and 
information brought back by the repatriated prisoners from .Soviet-controlled 
areas showing how Japanese prisoner* of war and civilians were detained in 

n' ul 'i;'n : ,rT 0 U " ,a K *° r a<l , 3 Hfc ° f in,les cnl>ablc miserv and hardship 
„n?ee g , 0 • B n . u 'T b f r of <lea,l ' s and 'hat the number of prisoners 
unaccounted lor varied between 340,000 and 370,000. In the case of the 
Japanese army captured in Manchuria, the Soviet Union could not assist in 

SSS f on m bU - k , 0f ,' h ? forCes and on, y a relatively small number, 
of the'Cnd w«S“* ° Py - re,,lr ned to Japan years after the end 


Pakistani Prisoners of War and their Repatriation.— The delav in 

imnr soned’ i,? f Td‘ ‘“7 s and * b ? ul «>.000 Pakistani prisoners of war 

nnormnee ,n . India during ,he 1971 Indo-Pakistan war has assumed some 
he Pr,;.7e?;' ' 0 D A,Uclc . l: 2 " r “>e Geneva Convention Relative to 

e release, ?V ,[ C ' l v,l, ? n . Pcrsons in «"»' war, “each interned person shall 
iisin.,,nme L o, ' 1"' a,n,n «. Power ?s soon as the reasons which necessitate 

lo "yc' cxtsts.*- Each case of civilian internee, therefore, 

wi in . rofleer '"dividual bas.s, but the prisoners of » ar fall broadly 

wit inn a collective category. 


“imern , en, l, 3 » f ,C Co " ve "«°" relating to Civilian internees provides that 
A k M r I cease as soon as possible after the close ol hostilities." 
AincU 1.14 calls on the detaining power lo endeavour "upon the close of 

ol resi.lene'/ 7, CU ? a '!! , ."> ? n ? urr ,hc return of all internees io .heir las. place 
ol residence or to facilitate their repatriation.” 


As regards repatriation of war prisoners, Article 118 of the Geneva 
C onventions relative to the Treatment of Prisoners of War, 1*149, states that 
prisoners of war shall he released and repatriated without delay after 
cessation of active hostilities.” 


It will appear from the above that ihe provisions of the Geneva Conven¬ 
tion lay emphasis on the release of civilian internees while in the case of 
military prisoners of war o n their repatriation, and repatriation involves 
release and an almost simultaneous process of repatriation. 

In the case of military prisoners of war the Geneva Convention does not 
enjoin automatic repatriation. The phrase “cessation of active hostilities” 
used in Article 118 of the Convention means not the suspension of hostilities 
in pursuance of an ordinary armistice which leaves open the possibility of a 
resumption of the conflict, but a cessation of hostilities so as to render a resump¬ 
tion of hostilities highly improbable. It is always a matter of negotiations and 
the question of repatriation will arise simultnncosuly with the conclusion of a 
peace treaty or the prospects of a durable peace in the sub-continent. 

'Ihe aforesaid interpretation is borne out by historical precedents. 
Following the First World War, which ended on November 11, 1918, the 
repatriation of prisoners of war was delayed until the conclusion of peace, i.e.. 
until after the Versailles treaty entered into force on January 15, 1920. This 
practice was governed by Article 20 of the Hague Regulations of 1907 which 
stipulated that “after the conclusion of peace, the repatriation of prisoners of 
war should be carried out as quickly as possible.’* The 1929 Geneva 
Convention also lays down that the repatriation of prisoners of war should he 
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effected as soon as possible ‘‘after the conclusion of peace." Even after the 
Second World War, prisoners of war were not repatriated immediately Thcv 
were returned two or three yea.s later .lespite the Geneva Conventions 
, •• . ' ,a '" , rc , c ; had in t , hc eastern sector surrendered unconditionally 

to the joint command of India and Bangladesh forces; and if India had not 

B=^ m r hy *° V , Pris0ner . s . of war b >’ 'ringing them in India the 
Bengalis, m revenge of the a!rooties committed by those prisoners on 
innocent people in Bangladesh, would have made mincemeat of the P O W’s 

•akiutn irT ar : OU :'' f '" ,le * aini ,"? s°mc 400,000 war-stranded Bengalis.' 
akistan itself has not satisfied the claims or international morality. Anti 

India cannot un,laterally repatriate the war prisoners who had surrendered to 
the joint mdo-Bangladesh command. Both India and Bangladesh have made 
consrn?of" n y 'j" 1 release of p.isoners of war would require the 

Su I t f ' h and 'heir participation in any trilateral dTscussion. 
•Nnce 'Bangladesh is a party to ihc question of return of the PO\Vs to Pakistan 

Bangladesh'‘mke« n'l invo,vi '« P “ kis *»". In.lia anil 

Bangladesh takes place, the two latter countr.es in their capacity as joint 

detaining power; and a tripartite meeting lias not been possible on account of 
non-re cognition of Bangladesh bv Pakistan. 

On April 17, 1973, India and Bangladesh offered Pakistan a package 
,, comprising simultancon s repatriation of the Pakistani prisoners of war, 
Bengalis forcibly detained in Pakistan and Pakistanis in Bangladesh ; but even 
tins reasonable proposal was nota cc< ntal lc to Pakistan. 

I he Geneva Conventions of 11*49 did not foresee the possibility of civilians 
being detained by belligerents, and India, c annot be said to have violated the 
Conventions so long as the detained Bangalce c itizens are not permitted to 
return to Bangladesh. 

Ihc Geneva accord envisages that the prisoners of war should not be 
!, c r: iscd ? ,K repatriated until hostilities among tlic warring countries ceased 
Pakistan has, however, been maintaining a most hostile attUudc toS 

askl a nt C aB an r’ ,nSlCa< ! ° f an undersunding with Bangladesh, Pakistan 

has kept alive tears in the sub-continc.i that the ceasefire is not a cessation of 

hostditics. I he Bangladesh Prime Minister Sheikh Mujibur Rahman observed 
that J lan.abad was continuing to call his country “Past Pakistan” and had 

ilot otcr ThiTr,*?and was thus reasserting that hostilities were 
I, p’ 1 lus * cd l " lbc inclusion that all the conditions for implementation 

u h: : , :: iv,:, n i r p ^v nc,s ° f War ha<i ■«* 

^ adcled that while everybody was invoking the Convention 
and everybody showed h,s c oncern aLout the Pakistani prisoners of war, the 

were lanJ.!!,hin IS " ,,t f °' ll,c 4U0 ° ,X) struggling Bangalec civilians who 

|)artich^hm nf g u'?. fu ,S,ani l ,riso,,s * Pca,c can stabilised only with the 
hev alone , ^<, \ ^ cou, » l ries- India, Bangladesh and Pakistan-and 
& lh ri ,n V ,Ual ' ,roblc,ns - K ut Pakistan was endeavouring 

lie realitv, and thought only about arms and not about the people. 

war _ C c aSS T ? S 1 0f persons having no claim to treatment of prisoners of 

i . ^ ,r ,°! )cr t Philbmorc enumerates the following classes of persons as 

Having no claim to the treatment of prisoners of war : 

i Ha,l< 5 of marauders acting without the authority ol the soverci gn or 
'he order of the military commander. 

. Deserters, captured among the enemy’s troops, 
urovi 1 f >P *? S * Cvcn ,bc y ! >c '°ng to the regular aimy. r J he laws of war 
lines * fh* l ,C cxccul *°. n . °> spies when found by a commander within the 
enemy" * S arm y* or 8* v * n g information of his plans and movements to the 
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Sick and Wounded.—The rules with regard to the sick and wounded 
were laid down by the Geneva Convention of 1864, which has already been 
referred to. '1 hey were subscqunetly modified at Geneva in 1906. The Hague 
Conference of 1907 accepted the obligations of belligerents towards the sick and 
wounded in land warfare. The sic and wounded combatants, according to the 
Regulations, were to be cared for by the belligerent without distinction of side 
oi nationality. It was the duty of victorious commanders to protect wounded 
soldiers on the field from pillage or other maltreatment as also to collect all the 
Ijcrsonal l elongings found on the persons of the dead and to forward those 
things to the authorities of the enemy’s country for transmission to those 
interested. The Regulations further provided that it was the duty of the Govern¬ 
ment capturing the sick and wounded to feed and clothe them and treat them 
in these respects on alevcl with its own troops. After the First World War the 
< on\c ntion of 1906 was supplemented by another Convention of 1929, which 
revised the existing rule regarding the treatment of the sick and wounded in 
aiinies in the held. 

I he Geneva Convention of 1864 was finally revised *by an international 
conference at Geneva in the year I<i4‘». The Convention for the Amelioration 
of the Condition of the Wounded and Sick in Armed Forces in the Field of 
194J provides that sick or wounded persons officially attached to armies must 
h respected, protected and cared for without distinction of nationality, sex, 
race, religion or political opinion. Article 36 of the Convention protects air- 
ciatt used as a means of medical transport for the time they are used in 
transporting medical personnel and material and evacuating wounded and 
sick. I he Convention also provides for the possibility of establishing by agree¬ 
ment of the parties hospital zones for protecting the wounded and sick. Arti- 
i Its 1 j and 1 (> relate to the treatment of the dead soldiers. They have made 
an obligatory provision for reciprocal and speedy communication by the 
belligerents of the names and identity of the wounded and dead and for collec¬ 
tion and transmission of articles found on the battle-field or on the dead N / 

Ruses of War.— Ruses of war are stratagems employed with a view to 
misleading the enemy in its military operations. Article 24 of the Hague Regu¬ 
lations does not disallow the employment of ruses of war for the purpose of 
deceiving the enemy. Laying of ambushes and traps, the making of military 
operations, the feigning of attacks or withdrawals afford examples of legi¬ 
timate ruses of war. 

In this connection Oppenheim distinguishes stratagems from perfidy, 
inasmuch as the loriner are allowed but the latter is prohibited. According to 
Hallcck, whether a belligerent has expressly or tacitly engaged, and is there¬ 
fore bound by a moral obligation to speak the truth to an enemy, it is perfidy 
to betray his confidence, because it constitutes a breach of good faith. It is 
therefore prohibited to use a flag of truce, or the cross of the Geneva Conven¬ 
tion with a view to employing the same for a strata cm. Stratagem may, 
however. In- met with stratagem ; and a spy of the enemy can 1 c bril ed f«*r 
deceitul intelligence to his employer without breach of any recognised 
rule. 

Stratagem and Deceit as understood in the Law of War.—According 
to Lawrence stratagems are ruses practised on the encmv in order to mislead 
him and put him off his guard. That they may be used at all is due to the 
fact that war is a conflict of wits quite as much as a conflict of arms. Article 
24 of the Hague Regulations permits ruses of war and the employment of 
methods necessary for obtaining information al»out the enemy and the coun¬ 
try as lawful. Stratagems that do not violate any express or tacit under- 
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stand ini; between the belligerents arc perfectly lawful and legitimate, as every 
general is expected to guard against th m by his own vigilance and prudence. 

and *rWV? ,Ck) ?• ,P oi " tc . f > ou * ab 7<b distinguishes betweeh -stratagem 1 

and deceit which he calls perfidy by observing that whenever a belligerent 
has expressly or tacitly engaged, and is, therefore, bound by a moral obligation 
to speak the truth to an enemy, i, is perfidy to betray his confidence beefuse ’ 
constitutes a breach of good faith. Thus, for example, stratagems must not be 

SUC P hat a V fi Cre f? enemy 'r'iTe 1 "' off i,s « ,,ard '’V a "V recognized signs, 
mu irat\m S °, f ^ ° r - ,he R ? d 9 ross cmblems . of •' ‘‘esire to establish com¬ 

munication or to enjoy immunity from attack ; nor should they be resorted 

the Uo° nneC,,0n ' V1,h - ,hC r arry, " ? OUt of ca P''ulati»ns, which must be done to 
the letter ; assassination of enemy generals, soldiers or heads of the states as 

' ll® fc, 8 ru "8 surrender with the ultimate desire to entrap the enemy 
arc all sheer perfidies and must not be looked upon as stratagems. ^ 

1 he laying of ambushes and traps, the concealing of military -..orations 
erection of batteries, etc., the feigning ol a'.tacks or 
tghts or withdrawals are examples of buna J,de ruses of war. Use of pretended 
signals or the use oi the enemy's watchword and giving wide publicity to 
diceuful mtc bgencc are further examples of ruses of war. Troops engaged 

Artic c 23 C °o n £jh • 7 u "! f ‘ c j* rry ,llc “""S'** “Hhe enemy, 

'ruck, ■£•> ol the Hague Regulations h.rl.uls liellig, rents from the inipioner 

emmy hC ' jN " r of 11,0 " lili,ar > i'.signia or of ,l,e uniform of the 

A stratagem may be retaliated by stratagem. Thus, as Lautcrpachi observ- 

Plover or a if« » ‘ C ' :,U:, ! ,y •' bril,cd « ivc dcccillul intelligence to Ids cm- 
acrs. t ii L- , . ,m< r cr * wl ‘" approached by the enemy and offered a bride 

pc"5y is commhfid. 11 "" l,ribCr a " d lcads lli "‘ 1(1 d —*r. no 


CHAPTER XLIV 

LELLlULRI^T OC CUI’ATlUX 

tcrritmy“a,id 8 es°mn'r P “ ,io,, J ~9 CC,,|>a ? ion is completed by possess!.. the 

occunviL c f tal,I . ,sh, '>? administration over the same in the name of the 
which is onlv r ? UI n,l f ^ lalC * ° Ccu l ,at ' on » therefore, differs from invasion, 
Kovcrnmeni 0 6la k ,c of conquest and does not involve the establishment of a 
l>ui coimou-i miS' l,,at1011 ? \* ,locs 1,01 i,n,,ly com I>l»tc transfer of sover i-'nty, 
the H ::rke ‘ aU,hori \ y t ub ^ 1 l " ^'"^‘mal Law. Article 42of 
declares thar P, ° nS aUachetl lo ^urih Hague Convention of ly07 
Placed under ‘1^ - S c °" sld , c r«d a * occupied when it linds itself in fact 

effective nnlv Jl' a } 1 t l ! lor,, y of * hostile army and that such occupation is 
rity of the oe rnn" * ,S f£PP° rtct ! hy a force sufficient to maintain the autho- 
countrv for tlw , panL ‘ y c<:u pation is invasion plus taking possission of enemy 
y l ° r thc P ur P°se of holding it, at any rate temporarily.”* 

scssili! a so , l hat C t l | >< ! l, ‘ lS oul . lhal belligerent occupation implies, first, firm pos- 
cxercise its 1 . * >ccll .Py 1 power has the country under its control and can 

invader h. ! i lhcrcu, » an<1 secondly a continuance of the war so that the 
rtU< r ,las become the sovereign.* / 

2-’ L,w - Vo1 - »• 7ih BJ., p. 431. 

• I he Pr.nciples 1 Intcrnaiional Law, p. 413. 
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Consequences of Occupation.—When a territory falls into the hands 
<> 11 enemy, the political status ol the inhabitants is changed./ Wheaton has 

\ery succinctly summarised the position which may be quoted in extenso : “The 
s«»\ creignty ol their ^habitants*, former government is suspended, and their 
a cgiancc to it is, foi the time being, dissolved. During the occupation they 

become subject to such laws as the conqueror may choose to impose.The 

m uibitants however, cannot be required to take up arms against their own 
counby. At the same time their private rights, and their relations to each 
ot lei, unless specially altered by the conqueror, remain the same. Firm 
military occupation transfers all the rights of the displaced sovereignty to the 
vtctoi, and hr may, therefore, use the public property of the former as he 
un ks lit, and may appropriate to himself the rates and taxes due to it. Hut 

tins is only the case so long as the occupation lasts;.If the district is 

ictaken by its original sovereign, it reverts to the same state it was in before 
it was lost. 1 lie effects of military occupation are different with regard to 
movable and to immovable propci ty. It gives the conqueror the right to 
acquire a complete title to movables, and to transfer them to any one lie 
pleases, I ut it only gi\ C s him a qualified right over immovables. He may use 
teal property as lie pleases during his occupation, but if he sells it, the 
purchaser takes it at the risk of Icing evicted ly the original owner. It is 
only on the conclusion of peace that the invader's right o,vci such property 
become fixed. 1 a _• ‘ 1 r ' 

Article 43 of the Hague Regulations declares that the‘flecupai it shall take 
all steps in his power to re-establish and ensure, as far as possible, public order 
and salety, while respecting, unless absolutely prevented, the laws in force in 
llu: country. An obligation is, therefore, imposed upon the occupying power 
to maintain the existing local laws in so far as they arc compatible with the 
salety ol the occupying forces/ 

Hie Hague Regulations forbid the occupant to compel the population of 
Hie occupied territory to take an oath ol allegiance to the hostile power, but 
peinm mm to demand from them an oath ol neutrality as also an oath to give 
Hu- same obedience ami loyalty—though temporary—as the lawful sovereign 
was entitled .to. 

The occupant cannot compel the inhabitants of the occupied territory to 
gne linn information about their own troops] 

Institutions Dedicated to Worship —Article 56 of the Hague Rcgula- 
lons expressly lot Lids the seizure or destruction of institutions dedicated to 
public woislup, charity, education, science and art. Historical monuments and 
work ol ait or science arc likewise to be protected. It is also provided that 
income demed from lands sci apart for the suppon ol cstal lishments desoted 
t<* religion, charity, education, art and science arc not to be diverted from its 
beneficent purposes so as to augment the resources of the occupying army. 

Immovable Property.—Lawrence, 2 while dealing with immo\ablcs, 
points out t hat as a general rule they arc held to be incapable of appropriation 
by an invader. They ate bound up with the territory. The profits arising 
lrom then* arc Irec from confiscation, and the owners arc to be protected in 
all lawiul use of them (Art. 46)., But troops may be quartered in private 
Houses though the inhabitants may not be ejected from their homes to make „ 
moie room for the soldiery. Moreover, the needs of actual conllict may 
justify the destruction ol buildingsor the use of them as fortified posts. And 

1. Wheaton Elements ol Intcrr.aiiona! Law, 3rd Ed., pp. 469-170. 

2. Lawrence: The Principles ol International Law, p. 421. 
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or- 

If 

the persons of the offenders. 1 "* 35 Wcl1 as b V Severn,es against 

perty of the n<>n-coi^^m f ^p,?|^h™?!r^cTu%7,r‘di h | '. CKa,< ^movable pru- 
immumty fro,,, i, s seizure u77s hconiof' ' d ' Slr,C,S A . r, ! cl > : 53 ,ivcs 
in such eases they an to be'rested a ''V vai . ‘" a '7 i f 1 ' ^ Even 

indemnities pajd for them. ‘ ' lc,,nina *«‘>n of hostilities and 

' ¥• 


«~s£ »*» 

occupyintt State. Private propcrlv LpXc , U ‘m State property by the 
■nay, however, be seized under Articles p ni-rauh'l r ', ,l "" "?° P u, P°sns 
and compensation tixed when peace is d.-rlan tt’ \ • '" US ,‘ bc . rcs,,,rctl 

«»f occupation can only take possession of cash V„.uU i An ar,,1 >' 

which are strictly the propeny ..| .he State l ^ rCallzab,c Purities 

P‘»rt, stores and supplies, and ••encrallv all inoval I ,m * " ll j ans ol trans- 
• Slaic whicb ma v he u*d the be,u,lging l ” lhc 

o;.->-w-iii. z Jfaite or MM,mk 

c«»nliscaic^ , Art r °pr rty |\ii!l7 Va,C ,,ro|>c, v iy )\ ls lo he resected and cannot l«- 

U *e obligation of taking p . ’ , > ' '.Viliurv ** i,lv ‘» lvc .^e inhabitants 

Country. K ^ ,,,,l,Ury occupations against their own 

- ■S&frfSs K^trsssfirsfc ,v 

compensation. pKtl lcr mory on payment ol proper 

... „ ied 

I case of absolute necessity. In the 1 utci r** ,i " ‘ cs,r . oyrcl except in the 
conclusion of peace, and' indemnh^ paid^? 1^. ** ** rC “ 

fal^: d r:ar r ; i :l e n r . thC Ha * U,: Rc S“ ll “ ion »- can punish severely acts 

'■ccupa.lTm *7npe“ lU, °h '^i Ha " Ue Rc « u,alio " s forbids the 

t»ons of war directed a^?n« .t..v huSlllc P* r, V ^ part in the opera- 
a Pplical,le even when thei had 1 °” n ? mnlry and ,h<: restriction is equally 

ol ^r. The no^liornba^an^inl^K^i 111 bl * ^cr^ ice before the commenccmem 
a ^ y service of nrm-miUmiY^hararu-r* 11 ?: howev ® r » can be forced to perform 
‘he penalty of death from holm?™ N , C !"‘ Co,nl ^ la,Us prohibited under 
S 1Vl "S information to the'eilwny. 6 0pcral,on a * a «" sl ‘he occupant, such as 




6<j ecti\e penalty. Article 50 lays down that no collective penalty, 
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pecuniary or otherwise, might be inllicted on the inhabitants for the acts of 
individuals for which they cannot be regarded as collectively responsible. 
This rule was followed in breach by Germany both in the Great War of 
1914-18 and the World War of 1939-45 when that country imposed collective 
punishment on the inhabitants of the occupied territory in several cases. 

Courts.—As ret aids the dispensing of justice civil courts continue to 
lunction during the peiiod of military occupation according to old laws, but 
changes may he m« ide in criminal law and procedure. Article 43 provides 
that the o<« upant must respect, unless pr« vented, the laws in force in the 
country, but he may set up military courts instaed of the ordinary courts. The 
courts, howcvci, pronounce judgments in the name of the legitimate Govern¬ 
ment and not in the name of the occupant power. Hut the occupant may 
restrain them from announcing verdicts in the name of the legitimate Govern¬ 
ment, and in that case the courts may adopt a neutral formula and pronounce 
judgments “in the name ol the law” as suggested by Hluutschli. 


Requisitions, Contributions and l ines.—Requisitions are articles of 
daily consumption levied lor the pui|»os<: «.l supplying the needs of the occupy¬ 
ing amis anti arc demanded from the inhabitants ol the occupied territory. 

I he Hague Regulations permit requisitions s«» far as they arc required lor the 
necessities of the army of occupation and arc in proportion to the resources of 
lhe country. They can he demanded only on the authority of the commander 
in the locality occ upied. They should he made in writing and receipts arc to 
be given for the t rticlcs supplied. 


Contributions are sums of money collected over and above the ordinary 
axes. They are to he collected on the responsibility ol the General m 
:oimuand under a written order ami can be levied for the needs'of the 
irinv a* also to meet the expenses of tire administration of the occupied lerri- 
iorv. Coiuribulions arc |h*i missiblc only when the yield Irom taxes is smal 
and is insufficient to provide lor the cx|*nscs of the administration, these 
must not he excessive, and the inhabitants must not be bled white. But the 
necessity to levy them for the needs of the army opens a new vista of exaction. 
Receipts arc to*be given to the contributories, although no provisions have 
been made lor the repayment. 


l ines are penalties lc\i«d upon a district as a punishment lor some <>ffc>‘C 
against the invaders commit ted by the inhabitants nt that district. Article 
50 of the Hague Regulations, as indicated aljove, declares that no general 
penally, pecuniary «»i otherwise, can be inllicted on the population on accoun 
of the acts of individuals for which they cannot be regarded as collectively 
responsih! c. 


Geneva Convention, 1949. —The ruthless atrocities committed by 
Gei many as a belligerent occupant on the civilian population ol the occupied 
territory during the Second World War necessitated the revision of the Hague 

Regulations and the adoption of the Geneva Convention of 1949. ArticlsE^ 
to 78 of the Convention relating t«» the Protection of Civili an Per sons in time 
of War deal exclusively with occupied tmitorics and arc declaratory ol exist¬ 
ing prov isions, though in some respects they go beyond die provisions ol llC 
Hague Regulations. 


Under Article 4‘> individual or mass forcible transfers, as well as deporta¬ 
tions of protected persons from occupied territory to the territory of the 
occupying power or to that of any othci country, are prohibited. 


MILITARY OCCUPATION, BELLIGERENT OCCUPATION f)47 

The Convention forbids the occupying power to compel the inhabitants 
or the occupied territory to serve m its armed or auxiliary forces. No pressure 
or propaganda which aims at securing voluntary enlis.nent is permitted. 

The occupying power may not alter the status of public officials or 
judges in the occupied territories Art. 54). 

Destruction of real or personal property of individuals, of the State, or 
other public authorities is prohibited, except where such destruction is render¬ 
ed absolutely necessary by military operations. (Art. 53). 


The penal laws of th<- occupied territory shall remain in force, with the 
exception that they may be repealed or suspended by ilie occupying power in 
cases where they constitute a threat to its security. The penal provisions enact¬ 
ed by the occupying power shall not come into fore- before they have been 
published and brought to the knowledge ol die hdiabilants in their own 
language. (Arts. 64-6 S). 

The death penalty may be imposed by the occuping power on a civilian 
inhabitant in cases where the person is guilty of espionage, of serious acts of 
sabotage against the military installations of the occupying power or of inten¬ 
tional offences which have caused the death of one or more persons, provided 
that such <»ffcnces were punishable by death under the law of the occupied 
territory in force before the occupation began. 


Protected persons shall not be arrested, prosecuted or convicted by the 
occupying power for acts committed or lor opinions expressed before the 
occupation, with the exception of breaches of the laws and customs of war. 
(Art. 70.) 

Article 55 easts a duty on occupying power of ensuring the food and 
medical supplies of the population. 

I he 1040 Conventions are additional to the Hague Regulations audit 
is expressly so laid down in Art. 154 of the (icncva Conventions. 


In the Justice ease' it was stated that the laws n| belligerent r 
apply only to an occupation during the course of actual warfare ami 
»nc enemy has been totallv ‘defeated those laws do not aonlv in il 
occupation. ' ' 


ccupation 
that once 
ic ensuing 


MilitT?v ,ltary ? ccu P alian ’ Belligerent Occupation and Annexation — 

'""P"™*' 'it fact: situation which does not deprive the 
does i, • take away its statehood. All 
In i 1 ns . ,s l *iat pro tempore the occupied power cannc 
function WO, ,' dS ’ occupation means that the 

and authority is exercised by the occupying force. 


not exertisc iis lights. 


Go\ crmin ni 


cannot 


°n the other hand, occurs 
s the occupied territory as 


when the Occupying Power 


Annexation 

i 5 - l . hC OC t Cu P ,c<l lcrrilor y as ils ow “- Annexation gives a 

onlv nossesdr n , m,mslcr l,,c territory. Annexation means that there is not 
Put it mi I it! rv “'‘contested sovereignty over the territory. As Greenspan* 
territ/irv U C f U,>al,0n ,nusl ^ distinguished from subjugation, where a 
y ot only conquered, hut annexed by the conqueror. 


'• United Stun v. Atcstocicer (1917) U S. Military Tribunal, Nuremlmis I.. K 3 T.N.C. 
2. The Modern Law of Land Warfare. 
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There is however, a difference between irue annexation on the one 
hand, and premature annexation, or as it is sometimes called ‘anticipated 
annexation* on the other. Jurists regard annexation as premature so long as 
hostilities are continuing and there is an opposing army in the field even if the 
Occupied Power is wholly excluded from the territory. 

Anticipated annexation by unilateral action is not true annexation. True 
annexation is only so when the territory is conquered and subjugated. (See 
Oppcnhcitn : International Taw (7th Edn.) pp. 846-847 Yol. I), 566 iVol. I), 
PP- 448/52 (Yol. 11), 430-439 (Yol. II) and 599 ct. scq. (Yol. II), Greenspan : 
(ibid pp. 215 ct. scq. 600-603 ; Gould : Introduction to International Law, pp. 
652- 656, 662-663 ; Bricrly : Law of Nations, p. 155]. 

In Rev. Mom. Sebastiao Promise no Xavier dos Remedios Monterio v. The State of 
Goo 1 the Supreme Court of India observed that the Conventions rightly lay 
down that annexation has no effect on the protection, but they speak of pre¬ 
mature or anticipated annexation. Premature or anticipated annexation has no 
effect. Such a plea was negatived for the same reason by the Nuremberg Tribu¬ 
nal. In fact, when the Comention itself was being drafted the experts were 
half-inclined to add the word “alleged’ before •annexation* in Art. 47 to dis¬ 
tinguish between annexation following conquest and subjugation and annexa¬ 
tion made while hostilities arc going on. Subjugation puts an end to the state 
ol wr and destroys the source of authority of the existing Government. In sub¬ 
jugation, which is recognised as one of the modes of acquiring title, not only 
the de facto but also the de jure title passes to the conqueror. After subjugation 
the inhabitants must "hey the laws such as arc made and not resist them. 

Thus the principle which is accepted is that the Occupying Power must 
apply the Convention even when it claims during conflict to have annexed the 
occupied territory. However, when the conflict is over and there is no hostile 
army in the field, annexation has the effect of creating a title to the 
territory. 

The question, when docs title to the new territory begin, is not easy to 
answer. Some would make title depend upon recognition. Mr. Stimson’s doc¬ 
trine of non-recognition in cases where a state of things has been brought about 
contray to the Pact of Paris was intended to deny r«»ot of title to conquest but 
when Italy conquered Abyssinia, the conquest was recognised because it was 
thought that the state of affairs had come to stay. Thus, although the United 
Nations Charter includes the obligation that force would not be used against 
the territorial integrity of other States (Art. 2, para. 4), events after the Second 
World War have shown that transfer ol title to territory by conquest is still 
recognised. Prof. R. Y. Jennings poses the question : “What is the legal 
position where a conqueror having no title by conquest is nevertheless in full 
possession of the territorial power, and not apparently to be ousted ?” He 
recommends the recognition of this fact between the two Slates. If cession 
after defeat can create title, occupation combined with absence of opposition 
must lead to the same kind of title. 

In the present case Goa, which was a Portugese colony for about 450 years, 
was occupied by the Indian armed forces on DeccmLer ly, ly 61 , following a 
short military action. The military engagement was only a few hours’ duration 
and then there was no resistance at all. It is hardly necessary to try to estab¬ 
lish title by history traced to the early day as was done in the Minquiers and 
Ecrehos case. 2 Nor is there any room for the thesis of l)r. Schwarzcnbcigcr (A 

1. 26 th March. 1969 

2. 1951 1. C. J. 47. 
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Law .’ 5th l2 ) 'l> a « title is relative and 


ffognition True annexation followed l.crc so close upon military 
occupation as to leave no real hiatus The critical date of true and final annexa- 
tion. was December 20,1961, when the entire government and administra- 
uon were taken over and there was no army in occuption and no army in oppo- 
st.ton Ihe. occupation on December 20, 1961, was neither belligerent occn- 
gation. a ' ,,,C,| ’ a,ed ° CCU1>a,, °"- b, “ «« annexation byconquesl and subj.i- 

The Geneva Convention erased to apply alter December 20 , 1961 In l hr 
present case, the Indian Government offered Rev. Father Monteiro Indian 
nationality and r.t.zcnsh.p which he refused a.id retained his Portu mese 
nationality. As a Portuguese national he r, m |d only stay in India on takin- 
m ldm >C,m HC W1<S ’ ,her '' f ' ,,c • r|, 2 | ">y prosecuted under the law applicable 


i;ro\vs 


CHAPTER XLV 


LAWS OF MARITIME YVARFARF 

mcTns 0 nr t ^7 Th "- 0,,i . rCt of 1 7 1 y i, 1 imc 1 warfare is to deprive the cncrnv of those 
afford to rr aUOn '"I h r r, ‘ t! . ,c in ,hcir c »‘^actcr as r« nullius 

chant fleet TT;rif t i 0n \ t0 d °r fcai * hc ® nomy nav Y a " d a nnihilate enemy mcr- 
propertv an< Warfarc ’ warfarc permits capture of private 

unncutral ^ rvL 1"'a c " cn, y . vcs * Is ’ neutral goods and ships employed in 
neutral ft** nH a " 0ods ° f cnc,n >' fo,,nd a,,oat unless protected l>y a 

in the^Declaration S w to^c\ of 7* a 1 ri,i I no warfare arc mainly embodied 
reference where,oV/, fti'K 

follow?ng C fom ,i p” rl 0 c i^ ari, '" _Thc D '' clar ' 1,i '"' of Paris (1«56 formulated the 
(1) That privateering is to be abolished, 
band l> 2 f waT hal " c ""' al fla " covcrs cm:,n y 8' ,odl with the exception of co nIra . 


to rait^ l h V ncu,ral «or.,ls. except 

l ° ca P t,,rc under the enemy flag. 


the contraband of war, are not liable 


(4) 


Tl,at blo <*^cs, to be real and binding, must be effective. 


rule public and Privan x 1 Pri * ate Vessels of the Enemy.—As a general 
and captured hi ™*ds of the enemy, says Lawrence, may be attacked 

attacking i.ow. r h \ °T a,,d waters, in the ports and waters <>l the 

and waters Th-'ftlV " * s,:as ’ bm no1 *" •neutral or neutralized ports 

• he following, however, form exceptions to the general rule : 

1907 Mvp?ti°” *' . ilos l ,ila * ships— The Hague Conventions of 1899 and 
cm immunity from capture, on the ground of their humanitarian 
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work. Such hospital ships were to be painted white and to fly the Geneva flag. 

It was, however, recognized that hospital ships must not hamper the movements 
of the combatants. 

With the use of submarines by Germany hospital ships of the Allied'• 
powers were in a number of cases attacked and sunk in the First World War. 
On a protest made by the Allied Powers Germany replied that hospital ships 
m many cases were indistinguishable and that they were also being employed 
tor military purposes. Germany thereupon declared that hospital ships within 
a defined zone would be considered as belligerents and would be attacked 
without further consideration. Britain also issued a warning of reprisal. During 
the Second World War Japan also made a breach of the convention by 
attacking marked hospital ships, which resulted in deaths not only of wounded 
soldiers and sailors but also of surgeons and nurses engaged In relieving their 
suitering. 


.2* Vessels employed on religious, scientific or philanthropic missions are 
a S i l,l ' ,nunc fr° m capture under Article 4 of the Eleventh Hague Convention 
of 1907. Such immunity is withdrawn if they take part in hostilities. 

3. C artel ships. They are vessels employed in exchange of prisoners and 
arc lice from capture by belligerent powers 

4. Fishing smacks and market boats. They being small crafts engaged ■ 
m coast fisheries or local trade are exempted from belligerent capture, but 
1,118 exemption no longer applies when thev take part in hostilities. 

5. Enemy ships protected by licences are free from capture so long as 
they navigate or carry on trade according lo the terms and conditions of the 
licence. 


6. The Sixth Hague Convention of 1907 conferred an incomplete and 
limited immunity on three classes of merchantmen : 

(a) those who arc found in an enemy port at the commencement of 

hostilities ; 

(b) those who enter such a port ignorant that war has b.’oken out, and 
having left their last port of departure while peace still existed ; and" * 

(c) those who are encountered on the high seas in tlie same condition «»f 

ignorance, and having sailed before the war began from the last |>° rl 
at which they had previously touched. 

1 he Convention permitted the belligerent to detain a merchant vessel 
without pay ment of compensation with liability to restore it after the war. 
i ne bcuigcrent could also requisition the vessel on pavmcnt of compensation. 
Witb regard to ships which had left a port before the beginning of hostilities 
and were encountered on the high seas in the same state of ignorance, they 
were allowed to be destroyed in the alternative if compensation was paid 
and provision was also made for the ship’s papers. 

Scant respect was paid to the Convention by Great Britain, France, 
J.crmany and the United States during the First World War and the Second 
W oriel \\ ar and vessels found in their ports or found on the high seas after the » 
outbreak of war were freely interned, captured and operated without payment 
of compensation. T 


Neutral Merchant Ships in Enemy Service.—The unratified Declara¬ 
tion of London, 1909, provides that “a neutral vessel will be condemned, and, 
in a general way, receive the same treatment as would be applicable to her if 
she wore an enemy merchant vessel; (I) if she takes a direct part in the 
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hostilities ; (2, if she is under the orders or control of an agent placed on board 
by the enemy Government ; (3) if she is in the exclusive employment of the 
enemy Government ; or (4) if she is exclusively engaged at the time cither in 
the transport of enemy troops or in the transmission of intelligence in the 
interest of the enemy.’* (Art. 46). 

Neutral Merchant Ships in Enemy Convoy.—The German-Grcek 
Mixed Arbitral Tribunal observed in Kyriakides v. Germany (If£8 ) 1 that the fact 
alone that the merchant vessel had put herscll under the protection of enemy 
naval forces and that it made the journey in the company of one or several 
men-of-war was sullicient to assimilate her to an enemy man-of-war. 

Bombardment of Coast Towns.—The Convention concerning bombard¬ 
ment by naval forces in times of war was adopted by the Second Hague Con¬ 
ference of 1907. Article 1 enacted that tin* bombardment of undefended ports, 
towns, villages, dwellings or other buildings by naval forces was under all 
circumstances and conditions prohibited and a place could not be bombarded 
solely because automatic contact mines were anchored off the harbour. 
Article 2 provided that, even in the case *»f undefended places, military or 
naval establishments, depots of arms or war material, workshops « r plant 
capable of hostile use, and mon-ofwar in harbour might be bombarded, if the 
local authorities failed to destroy them on giving notice. The belligerent was 
also to spare as far as possible buildings devoted to public worship, art, science 
oi charity, which buildings were to be indicated I»y prescribed visible signs. 
1 he (lonvention failed to define a defended port or town and the result was 
dial the Convention was followed in breach during the two world wars. 

Mines.—Convention N il I of the Hague Conference, 1907, piohibitcd the 
laying of unanchored contact mines unless they were so constructed as to 
brcc<»iiie harmless within one hour alter control of them had ceased. It also 
Prohibited the laying of anchored contact mines that did not become harmless 
«»c getting loose from their moorings as also the use of torpedoes that did not 
b come harmless after missing their mark. It further prohibited the laying cf 
contact mines off the coasts and ports of the enemy for intercepting commercial 
navigation. 

Submarines.—Upon the outbreak of the First World War German 
submarines destroyed merchant vessels, battle ships and even neutral vessels as 
>y their very nature the submarines could not follow the tradi tional laws of 
iiavaf warfare. Submarines operate effectively by torpedoes. Although it is 
perfectly lawful for them to sink the warships of the cncmv without any 
'“‘lice and also to visit, Scar, h and capture enemy merchant vessels, their chief 
‘ < : ,< j cl » according to Prof. Hall, was their incapacity to provide for the safety 
the persons on board the vessels which they sank, as well as the difficulty at 
In,cs of distinguishing the character of the vessels they attacked. 

t| W' 1 * 1 regard to armed merchant vessels it was argued by Germany that 
icy could he attacked by submarines without any warning, as any warning or 
1 nor notice would expose the submarines themselves to grave danger. It was 
me • .i r con tended that since the British Admiralty had ordered its oflicers or 
lc iam • S l'»l>s in the First World war to attack submarines at sight, there was 
7 i°m ? s,< f n f ' ,r issuing any warning. The inatier came to a head when on May 
ton 1 °’ lusitania, a British Atlantic liner, was torpedoed by a German 
w * * ,a ‘' nc arly 2,000 passengers on board the vessel, most ol whom 

livs^ \ ,ncr . l,ans * ,v >he sank immediately and about 1,200 persons lost their 
'"erica, who was by then neutral, addressed a strong protest to Gcr- 

'• » M. A. 1.(1929), p. 350. 
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'"dinarv unarmecTvessei' 'butT'an auxif^r^ *- e Lusilanin was notan 

published by ,he British Admiralty and in the nav V «•« 

Canadian troops and also arms 1 • . * h d f on P rev, °us trips carried 

'he argument advanced by ™ e n° , hdp . ,h<: Alli <*- As regards 

provided that the safety ,.'f those ™ l Jr Hc D = rlaratl °n of London,. 1909, 
sl 'j p culd be destroyed, Germany SdTw "t be pTOV ' ,ded for before a 
rules of maritime warfare had hrrnm k \ bat J hc P revious ly recognized 
marines and as such! in the rh.n^T ° bs ° le,C by the e ^gence of sub- 

proleclion to noifcoin'bata'n ts and" paLengers" S,anCeS ’ **«* “uld not guarantee' 

of Armaments'iV^gVl-fow^o'i'av'| VaShl " g | t ° n . Conferencc ° n the Limitation 

Conference decided ,ha ^e «U n „° w " , rules f wi,h regard to submarines. The 
'" a 'i"c S and were dennedto be a LI? rl "I "* val ^rfere applied to sub- 
expressed a general reaction atonri , a ' ab,lsbed P art of International Law. It 
''->'4-1918. I, was a ,:&r- he cxploi ts of German submarine during 
rxilcs, it must d. sist from attackin.r ,'t * sul, "ja r "i'' c °uld not conform to those 
t'/K those declara.ions conVd mn h mor ? hant vessel. The treaty embody- 
'he impossibility of submarine. r b 'i wev ? r > * >e ratified by the States owing to 
coco on the Li.^ation^ Re d.T.^'TV 0 ‘K Uw * <>f war ' The Confer- 

01 1P30 reiterated the rules laid '? 1 " " f Naval Armaments held at London 
same rules we r ei„eor^ratedl,*I V " 31 '^Washington Conference. The 
loci of 1936 . By 1939 thirtLix ^Ja’trsV d'I Lo,,do " Submarine Rules Pro- 
In sni.o .1 .U- 7 S “ ha<l ’ccome parties to this Protocol. 

rules xvith regard to subLwines°''Th^ 0 NW War wi . tncss ' d almost no binding 

rules With regard to war to a farce Ev < *?'. ,Ccp,lon <,f *®ul war reduced all 
overmastering dictates of e C w fcA, r y ,l >ing was made subordinate to the 

merchant ships, „md . unar.n °" ,he hi < h saa ’ "i«hou, any warning 

•lie order Of the dir Re al^tory ’ *" UUc ' d »»Wl of the crews became 
-November 27, 1939, Grew BriSin wcre ,. ad '>l»e<l by the Allies. On 

soixure, followed by'deTmnh,UO sal . T™' ‘f order directing the 

man origin or owncrsliiD \i il.,- *i °r r» >0< 5 a< * eu 1,1 ^ cr man ports or of G«:r- 
announced tha ,Z a Zasure oT.L£^^ hcr . 1939 -. "><= Brilish Admiralty 
laying by Germany a minc-barran- P ^ te ® t,on a '4?"‘ st indiscriminate mine* - 
laid along the entire Bdtish e-^eoasrTa “ ^ 25 mi,es widc . would 

gallon. After the invasion (1 f n l ’ J, c ?j r,n 8 a narrow margin for navi- 
Admiralty announced on the I^U. WM p!i ) N °K Way by German y. ‘he British 
a large area in the Skagcrrak k a X‘ „ 4 °' l *l at m,,,es had bcc " laid ovcr 

'be Kattegat, and i„ the North Sea from a ' 3 "-'"' ,wen| y miles wide open, and 
Norwegian coast. Lauterpacht observes .ham!"’ " e , 3r ‘ ,e Dutch coast to dlC 
direction of a successful assertion of ,1 ,h . a, ‘ heac developments tended in the 
'" Ids on the high seas irreSv ’ 0 f *'' c . r, « h, o f "« belligerent to lay mine- 
sure the relative safely of neutral prl A als but s *J b J ec * >« the duty to on- 
“lines by the Allies in some slecif^l ar °" *' ,e ^-° th ' :r ha " d . ‘ b >- laying of 
on April 8, 1940, in so far as hco„M t V °,f Norwegian territorial waters 
either on the ground of reprisals o. . ^ etra,, r y justified, could be explained 
stop to the abuse of NorweS terrtm l 1 ?*' ° f * :1 ^ he, P to put a 

differing from the ordinary commercial r , f °- lhc Purpose of passage 

avoiding capture. 1 * a oulcs and intended as a means of 

Postal Correspondence._Thr* r* 

rendered inviolable hv the XI Hague Ctm%? «*£ TOS r?I^$ ncc . ° f thc en<,my was 
n, ty did not extend to the wssels^that r* -Vi , ° f 90/ * all, ‘°ugh the immu- 

I Oveenhrim I i i earned letters. The correspondence 

• Oppenhcm-Lnuicrpach, : In.crnauonal L»xv, V«,. 2 . Seventh Ed p. 683 
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The Hague Conferences.— The First Hague Conference of 18<)9 attempt 
ed to prescribe definite rules with regard to aerial warfare. The Hague 
Regulations respecting the laws and customs of war on land, attached to 
the Convention of 1S07, forbade the discharge of projectiles and explosives 
from balloons, or by other similar new methods for a period of five years 
The use of projectiles, the only object of which was the diffusion of asphyxiating 
or deleterious gases as also the use of bullets which expanded or flattened 
easily in the human body, was also prohibited. Article 25 laid down that 
the attack or bo nbardmont, by whatever means, of towns, villages, dwellings, 
or buildings, which were undefended, was prohibited. Article 26 of the 
Regulations provided that the officer in command of an attacking force 
must, before compelling a bombardment, except in cases of assault, do all in 
his power to warn the authorities. Article 27 further laid down that in 
sieges and bombardments all necessary steps must be taken to spare, as far as 
possible, buildings dedicated to religion, art, science or charitable purposes, 
historic monuments, hospitals, aiul places where the sick and wounded arc 
collected, provided they arc not being used at the time lor military purposes. 
It was the duty of the besieged to indicate the presence of such buildings or 
places by distinctive an l visible signs, which shall be notified to the enemy 
beforehand. 1 he Convention also laid down that a neutral power was bound 
to see that no light on the air took place between the belligerents over the 
neutral territory. 


Defects in Conventions.—There were, however, many loopholes of 
evasion in the Conventions. In the fir>t place, there was no definition of a 
“defended’' place. 'I lie term was very vague and afforded great opportunity 
for its breach. Munitions factories, military stores or other military or naval 
feuablishmcnts could only be located in a part of the town and the question 
l^^tincd whether the whole town c>>uld «r c< uld not Le I ontl ar did. In the 
•cco^d place, the attempt! made by the various conferences to mitigate the 
0 . 1 c struction on a vast scale by preventing the use of new invention into warfare 
were bound to result in failure as they could not anticipate the great strides 
which the aerial warfare was likely to attain by great scientific discoveries. In 
the third place, the present day conception of war is “total war", which means 
that everything is made subordinate to the overmastering dictates of war. 
Rides, regulations, assurances and treaties all alike are of no importance. I’he 
moral ideas undei lying the conventions which seek to make war more humane 
are no longer regarded as having force or validity. 

_ '1 he institute of International Law at Madrid in l‘jll adopted the 

principle that “aerial war is allowed provided that it docs not present for the 
person or property of the peaceable population greater dangers than land or 
sea warfare." 


First World War. —During the first world war it was claimed by each 
ol the belligerents that they had instructed their aviators to confine their 
attacks to military objectives only, but it was not possible for the aviators to 
obey the instructions implicitly on account of the difficulty ol accurate aim 
Irom great heights and high speeds. The result was that the distinction 
between combatants and non-combatants almost disappeared and by the end 
I l ‘ lc war bombardment of open towns outside the region of military objectives 
had almost become a common feature. 


Washington Conference. — As a result of the first world war it was found 
'hat the regulations for the use of aircraft in war were utterly inadequate t«* 
meet the exigencies of the situation. Accordingly in 1922 at the Washing 
71 i * .v . 
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Conference on the Limitation of Armaments attended by England, U. S. A., 
France, Italy, Japan and Holland, a resolution for the appointment of a 
commission of jurists to consider the problem of aerial warfare was passed 
and the Committee on Aircraft to the Washington Conference enunciated in 
1923 various provisions of the proposed Code of Air Warfare Rules. The Code 
was, however, not ratified, but still the various provisions setve as a guide for i 
the use of airciaft in land and naval warfare. 

The important clauses embodied in the Air Warfare Rules, 1923, may be 
summarised as under : 

]., Arming of private aircraft even in self-defence is absolutely forbidden. 

2. Aerial bom I ardmcni for the purpose of terrorising the civilian popula¬ 
tion, oi destroying or damaging private property not of military character, or 
of injurirlg non-combatants is prohibited. 

3. Aerial bombardment for the purpose of enforcing compliance with 
requisitions in kind or payment of contributions in money is prohibited. 

4. Aerial bombardment is legitimate only when directed at a military 
objective, the destruction of which would constitute a distinct military 
advantage to the belligerent, c. g., military establishments, munition factories, 
lines opcommunication used for military purposes. 

5. Aerial bombardment is not legitimate even when directed at a military 
objective ii it cannot be bombarded without the indiscriminate bombardment 
oi the civilian population. 

6 . Bombardment ol cities, towns or buildings not in the immediate 
vicinity ol the operations of land forces is prohibited. 

7. Bombardment in the immediate neighbourhood of the operations of 
land forces is permitted only when there exists a reasonable presumption that 
the military concentration is sullicicntly iinporunt to justify such bombard¬ 
ment. 

y. Buildings devoted to public worship, art, religion, science, charity, 
Historical monuments and hospitals for refugees are to be spared. - - 

9. The laws of war and uoul.ality applicable to laud troops arc applicable • t 
to aerial warfare also. 

10. A belligerent Stale is liable to pay compensation for injuries to 
persons or to property caused by the violation by any of us oihccis or forces of 
the provisions ol the above rules. 

I he Geneva Protocol of 1925 prohibited the use of ir as and bacteria in 
warfare. ' , 

The General Commission of the Disarmament Conference adopted a 
resolution in July 1932 which provided that air attack agai nst the civilian a 
population shall be absolutely prohibited. 

Position of non-combatants— The General Commission of the Disarma- W 
mem Conference adopted a resolution in July 1932 to the effect that air y , 
attack agamsi the civilian population shall be absolutely prohibited. Before ’ • 
the second world war the immunity of non-combatants from direct attac k was , 
always deemed to be an established rule of warfare. Oppenheim attribute s 
three factors which seriously threaten the application of this fundamental 
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principle of the law of war to air warfare, viz., (a) the enlargement of the 
scope of and the changes in the character of modern war, with its tendency to 
obliterate in many respects the distinction between combatants and non-com¬ 
batants ; (b) the result in" difficulty of determining what constitutes a military 

* objective against which direct action is admissible, and (c) the technical 
difficulty, in regard aerial bombardment, of confining the effects of hostile 
action to the intended or professed object of attach. 

(The Nineteenth Assembly of the League adopted in September 1931*. a 
resolution reiterating that the bombing of civilian population was prohibited 
under the general principles of International Law and urged upon the desir- 
abhty of making regulations specially adapted to air warfare after taking into 
account the.lessons of experience. The Assembly adopted the following ,.,-i iciplcs 
as a basis for framing regulations : The intentional bombing of ci/ifian 
populations was illegal. Objectives aimed at fr »m he air must be legitimate 
military objectives and must be identifiable*, Further, any attack on legiti¬ 
mate military objectives must be carried out in such a way that civilian 
populations in the neighbourhood were not bombed through negligence. 

Second World War.-t-In response to an approach by the President of 
m United Stales, the Governments of the United Kingdom and France made 
J|° ,n, r C '• Car ? , K >n 0,1 September 2, 1939, affirming their intention to conduct 

* 10,1 'tics with a firm desire to spare the civilian population by confining aerial 
mmbardrncnt to strictly military objectives in the narrowest sense of the 
woicl^ O.ii this declaration being made, Germany reciprocated by declaring 
*. ei 1,11 cmion to follow tlie same policy. However soon these solemn declara- 
}. ons wcr J c K' vcn a go-bye, and the second world war witnessed an utter 
isregard ol the rules of aerial warfare. < There was a complete violation of 
tiles l>y'indiscriminate bombing of Warsaw and oilier Polish cities in 1939, 
o lowed by the devastating bombardment of the neutral city of Rotterdam 

on May 14, 1940. The terrible bombardment of London and other British 
cities by German aircraft in 1944-45 by the use of V-1 rocket bombs fired 
•' 0,11 >asc J ° n , * lc coasl °f Holland, which brought about untold misery and 
ot j’ 0, ‘ ly showed the depth to which a belligerent could fall in order to 
— , lc Nvar - Ihcrc were loud protests concerning the illegality ol the weapon 

ter i rt. 25 of the Regulations as the same could neither aim at a specific 
•a get nor provide adequate warning. Its successor, the V-2, which travelled 
? , . cccl \ c °uW also not give any warning of its approach. The 
-wari.mg of bombardment envisaged in (An. 26 of the Hague Regulations 
\ L V un< * to ,c possible as that would have completely vitiated the 
u\ a™-.* rc ? u ! lc ‘ l heavy losses to the attacking force. The British 
a i ri ‘Vf* * lo,vcvcr » aiso >*» their turn carried on an equally 
* c a,,d wMow bombing of German cities. The whole war was 
/ W| fficut any regard of the rules of warfare and non-combatants were 

1 * led and buildings devoted to public worship, art, religion and 

< f th« u nir ,, r ,nC | nl ? Wcrc bo,nl >arded. At the climax of it all came the use 
^ ’ >y ; V , ! erica »«»»•»« Hiroshima and Nagasaki •>■> August 
k f Mf | ' [ .• w, | 5'‘ 1 ° ul 8 ,v,,1 g due warning of the danger to non-combatants € 

i ‘ 4 ‘ ' , / < * ° die protests of many of the scientists who had worked on the ' 

k * »bv lb. S a ' r ^ U . ‘. )l lbc dropping of an atomic bomb on Hiroshima 
postliminuil? iitC ! y t* 0 ' 00 ^ Japanese men, women and children were killed 
r c wcrc mjured ; and almost the whole of a great seaport 

hold of by the'encmv 7** ,leSlroy - : , <l b X. b,a « nr b Y !irc - A r S w «‘.rys later 
original owner if ,h c ,'|il e C ^“ SCd . l>y \ h . c la " >ho ato nic' bombs, Japan 
treaty. -'•omul World war came to an end . v 
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Ethics of Atom Bomb. —Argument waxed furious as to the ethics of 
atom bond). It was a most atrocious act and, at any rate, the Japanese should 
have received advance warning of America’s intention to use it and the horrors 
concomitant with its use. 

The use of atom bomb in the war was a violation of the rules of Interna¬ 
tional I.aw governing civilized warfare from times immemorial. Its use is a 
crime against International Law and humanity. Sri Jawaharlal Nehru observ¬ 
ed that the atom bomb, apart from the inherent horror that went with it and 
the destruction it might cause, had become a symbol too, a symbol of incar¬ 
nate evil and if force of circumstances compelled the world to use it, it meant 
that the world had surrendered to evil completely. 

A nation's right to use its own weapons in war is subject to its liability 

to observe the rules of war incorporated in International Law. It has to be 

remembered that the Germans were accused of violating International Law 

when they used submarines in the First World war, as the use of those newly 

invented vessels was inconsistent with the laws of war. The Germans argued 

that the invention of new weapons demanded the revision of old laws of war. 

That argument was regarded as invalid both by politicians and jurists alike. 

The Americans could not by any stretch of reasoning claim the privilege now 

which was rightly denied to the Germans. Atomic bomb, hydrogen or the 

V-bombs cannot be used in war without causing wanton destruction and 

indiscriminate assassination which arc opposed to all ' u.ons of warfare. 

Hiroshima and Nagasaki, therefore, can not be cited as precedents and they 

cannot legalise a thoroughly illegal weapon. International .Law cannot be 

revised without the sanction of the fainilv of nations. 

* 

I he us*■ of atom or N-bomb is contrary to the spirit of the Charter of the 
United Nations. It is also in conflict with the Air Warfare Rules, 1923, which 
clearly provide that aerial bombardment is legitimate only when directed at a 
military objective, the destruction of which would constitute a distinct military 
advantage to the belligerent, c.g., military establishments, munition factories, 
lines of communication used for military purposes. The General Commission 
of the Disarmament Conference also adopted a resolution In July 1932 prohibit¬ 
ing air attack against civilian population. The atom bomb cannot be discipli” 
cd and controlled so as to be directed against military objectives only. 

by a resolution passed in November 1961 the General Assembly solemnly 
resolved that nuclear weapons arc an inadmissible means for the conduct 
war. 


The use of these death-dealing devices, besides being a betrayal of th 
U. N. Charter, is a betrayal of ourselves by maintaining a balance of terror i 
the minds of nations and by wasting the nation's wealth on death-dealing 
devices, when children die for want of nourishment and people suffer for lack 
of housing, health and work. 


Anti-Atomic Measures. —The Nuclear 'best Ban Treaty, 196:5, banned 
nuclear tests in the atmosphere, in outer space and under water. This agree¬ 
ment greatly reduced the dangers of radioactive fallout by restricting nob¬ 
tests to underground. .nat air 

The Outer Space Treaty of 1967 prohibited the statio* 

1 7 1 iirvct attack was 

arms in space. . . ... . e 

1 /ppenlieiin attributes 

On June 12, 1968, the United Nations Gene-'.on of this fundamental 
Nuclear Non-Proliferation Treaty, and it * 
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immovable property reverts to the legitimate Government after the withdrawal 
of the enemy. Immovable property belonging to private persons is incapable of 
being appropriated by the belligerent occupant ; it can only be used by him. 
The private owner is entitled to claim it back on the withdrawal of the 
enemy. 

Payment of Debt. — \s regards payment of debt it is regarded as satisfied 
and extinct if it was paid to the conqueror who had established his government 
after the conquest. 

Its Influence. —The doctrine of postliminium has lost much of its impor¬ 
tance at the present time because treaties of peace, which are very skilfully 
drawn up, usually provide every minute- detail of the relations between the 
former enemies. Where, however, the treaty of peace is silent and contains no 
express or implied provision with regard to rights or property which underwent 
a de facto change during the vicissitudes of war, the. doctrine plays an impor¬ 
tant role in the settlement of rights to property an 1 obligations as also to 
personal status. And, as I’hillirnore observes, th se rights to property being 
de facto freed from the pressure of the enemy’s force return to t !»*- channels in 
which they flowed before they were by the pressure of that force diverted from 
them. The principle upon which the doctrine rests, proceeds Phillitnorc, is 
that rights duly acquired cannot l>c per uauently taken away, either by the act 
of an individual or by the act of an enemy State, without the consent of the 
Stale, to which the original owner belongs. It has therefore, been the establish¬ 
ed rule that, in the case of immovable property, even actual possession by the 
conqueror docs not confer a right of Alienation which, after the conqueror has 
departed, will enure t«» oust the original owner, unless such a result lias formed 
part of the stipulations of a treaty or I ecu ratified by some public act of the 

State. ^ 

Limitations of the Doctrine —Tin limitations of the doctrine of 
postliminium may now be noted : 

1. The doctrine has no application when a territory is appropriated by 
the conqueror by possession and establishment of administration or when a 
territory is ceded to the enemy by a treaty. In c.im: of conquest, viz., posses¬ 
sion and administration, the sovereign lights of the conquered State cease. 
Accordingly, in the Hessc-( lassel case, as discussed l>elow, the doctrine was not 
applied on the ground tha» the conqueror had obtained a complete title by 
virtue of the treaties and the Elector could n »» assert his title to the property. 

I he doctrine has its application only in case of temporary occupation or 
subjugation when the conquest has not been consolidated. 

2. 1 he doctrine is incapable of being i*nforced in neutral States. 

3. The legitimate acts done by the occupant cannot form the subject of 
the doctrine. Oppcnheim mentions that postliminium lias no effect upon such 
acts of a former military occupant, connected with tin occupied territory and 
with the individuals and property thereon, as he was, according t<> Interna¬ 
tional Law, competent to perform, e.g ., punishment of criminals, sale of 
movable propci ty which the occupant was competent to appropriate, sale of the 
ordinary fruits of immovable property. Indeed, the .State into whose possession 
Mich territory has reverted must recognize these legitimate acts. 

1 4. Impositions of contributions ami requisitions and collection ol taxes 

•by the occupant arc immune from the application of the doctrine of 
Postliminium. 

Immovable property belonging to the State or private persons got 
hold <>f by the enemy in occupation of the territory does not fevert to the 
original owner if ihc title of the enemy has been perfected by conquest or by 
treaty. 
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6 . The Naval Prize Act of 1864 provides restitution of a ship or cargo if 
the recapture is effected at any time during the war that witnessed the capture 
on payment of certain proportion of the value of the recaptured property. This 
payment is technically called salvage and is given as a sort of compensation to 
Silvers by whose assistance a ship or cargo is saved from danger or loss at sea. 
The payment of salvage differs in different countries and there is no uniformity 
in the matter. 

Hesse Cassel Case. —The leading case on the doctrine of postliminium is 
that of the Elector of Hesse-Gasscl. The facts of the case are, no doubt, a bit 
complicated, but, briefly stated, these are as under : 

The consequences of the war between France and Prussia in 1806 extend¬ 
ed to the Elector of Hesse-Cassel, a neutral territory, and the French troops 
occupied the territory and drove out the Elector upon the plea that his armed 
neutrality endangered the security of the French army. 

Hesse-Cassel remained under the military government of France until the 
end of the year 1807 when the great portion of it was incorporated by 
Napoleon into the newly-formed Kingdom of Westphalia as a consequence of 
the Peace of Tilsit, by which Russia and Prussia recognised Jerome Bonaparte 
as King of Westphalia. Napoleon retained for his own purposes tlie half of the 
allodial domains of the Elector, and a compact was entered into at Berlin, on 
the 22nd April, 1808, between Napoleon and Jerome, for the adjustment of the 
spoils of Hesse-Cassel. 

The King of Westphalia, Jerome Bonaparte, renounced all claim to the 
debts which were due from persons who were not the subjects of his kingdom, 
provid'd that these debts were paid to Napoleon, the Emperor of France, to 
whom these provinces belonged by right of conquest. Napoleon, on the other 
hand, declared that he yielded up all the debts of those debtors, whether of 
princes or noblemen, who were subjects ot the King of Westphalia, or of private 
persons domiciled in his dominions, to the King of Westphalia, for his full and 
absolute possession and enjoyment. 

Towards the close of the year 1813, after Napoleon had lost power in 
consequence of the battle of Peipsic, the son of the Elector of Hesse returned to 
his paternal dominions, and his father was confirmed in the possession of then, 
by a treaty with the Allied Power of the 2nd December, 1813, which contained 
a formal guarantee of his sovereignty ; ami this was further confirmed by the 
Peace of Paris, 1814. 

A certain Count von Hahn, the possessor of a large landed estate, had 
borrowed money from the Prince of Hesse-Cassel. He paid to Napoleon only a 
part of the amount due to the Elector and got a complete discharge from liabil¬ 
ity. This was in pursuance of a rescript, dated the 15th June, 1810, issued 
by the Duke of Mecklenburg at the instance of Napoleon. The Court of 
Registration recorded extinguishment of the mortgages in favour of Hesse- 
Cassel. 

The affairs of the Count became embarrassed and after his death the 
restored Prince of Hesse-Cassel and other creditors claimed his property. 

The restored Prince of Hesse-Cassel denied both the validity of the dis¬ 
charge and the legality of the Macklenburg order of 1810, and asserted that 
Napoleon possessed himself of the money in the character ol a robber and not 
of a conqueror. It had happened that in many cases Napoleon had remitted — 
no doubt in order to induce payment—a considerable portion of the original 
debt, gi\ ing, however, a discharge for the whole. 

The final Court of Appeal held that it was impossible to consider the re- 
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turn of the Prince as a continuation of his former government and as such it 
came to the conclusion that all the debts, whether the whole sum had been 
paid or not, fo- which discharges in full had been given by Napoleon, were 
validly and effectually paid. 

The result was that the doctrine of postliminium was not applied to the 
claim of the Elector on the ground that the conqueror had obtained a complete 

title. 


CHAPTER L 


THE TERMINATION’ OF WAR 


Modes of Termination of War.— Hefftcr • remarks that there are three 
ways by which war may be concluded and peace restored, viz. 

1. By a de facto cessation of hostilities on the part of both belligerents* 
anil a renewal de facto of the relations of peace. 

2. By the unconditional submission of one belligerent to another ; or, a a 
Pitt Cobbett says, by conquest and com pie t e absorption of one belligerent State 
by the other. The Upper Burma was annexed by the Government of India in 
the third Burmese War by this method. 

3. By the conclusion of a formal treaty of peace between the belli¬ 
gerents. 

Adverting to the first mode of terminating war, it is not necessary that a 
formal declaration of the conclusion of war be made in order to restore peace. 
The usual practice followed by States, however, is that a declaration is made, 
but there are examples where the war operations ceased silently and dejaclo 
peace was obtained. The war lxnwcen Sweden and Poland ended in the year 
1716 by mutual stoppage of hostilities and peace was formally proclaimed de 
jure after a laps- of ten years. The termination of war between France and 
Spain (1720) and Russia and Prussia (1801) are further examples. The method, 
however, is unsatisfactory as it leads to uncertainty and indeiinitcucss in the 
relations of the erstwhile belligerents as also neutrals. 


The third mode, viz., the conclusion of peace treaties to terminate war, 
is the most common feature. The Treaties of Versailles furnish examples of 
this method of termination of war. This is the most satisfactory method as it 
settles all future controversy by making provisions for territorial adjustments 
and war indemnity. 


War, in the practical and realistic sense in which it is commonly used, 
refers to the period of hostilities and not to a technical state of war which may 
«dtcr the fighting has ended. [New Tori: Life In>. Co. v. Durham, 10 Cir., 166 
I*. 2d 874, 876)...The plain, ordinary and generally accepted meaning oi the 
wo*-d ‘war’ is war in lact. (Wilkinson v. Equitable Life Assur. Soc., 2 Misc. 2d 
249 » 252, 151 X. Y. S. 2d 1018, 1022). In the mind of the ordinary or average 
•nan, a war is considered at an end on the final c essation of hostilities following 
an armistice or cease fire looking toward complete peace. For example, a 
common expression when the fighting stops, heard in the street or seen in the 
headlines, is the “War is over**. [Shruidtnnan v. Metropolitan Casualty Company 
2d 047)^^* Suprcmc ^ourt. Appellate Division, New-York, 19bI, 220 N. Y. S. 


1. As quotcil by Phillimore in his International Law, V ol. III. 770. 
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Effect of Treaty of Peace.—The immediate effect of a treaty is the 

Sons ‘;[ r 1 ; osI : l ‘ ,,cs a . nd rcstora,il1 " °f the statu* quo ant'. Normal business 
relations siai t. Y\ ar pusoners are released. Article 118 of the Geneva Conven- 

IZ '° ,he Treatment ol Prisoners of War of 1949 specifically provides 

the cc^uion Of r a r 'T **!?. *. bc re ‘ eas< ; d and repatriated without delay after 
hee.. ^ !l °n of active hostilities. 1 he literal enforcement of this article had 

.cuotHtoJsTl'ie 0 rT C 3 r arm , is,ir in , . he Kore an War. The United Nations 
Com ,, bj . any f,,rce<l repatriation of unwilling prisoners to the 

Sr ,hC grOUnd J h V " \ Vould defc *« "re purpose of The Convention 
d wholslcJ.? Cocrcedaf,cr "re‘ r release,while the Communists demand- 
m repatriation of North Korean and Chinese prisoners of war to 

t. nmunist territory m terms of the article which is categorical. Article 119 

moound d l f C de ‘ a ' S ° f pro ‘ cd "re for effecting repatriation. Articles of value 

Make wUlwl',” l ' r T ,nCrS ° f Wa , r “X' ‘° 1>C restored to them. They are allo.vcd 
i° take with them their personal effects. 


As a result of cessation of hostilities diplomatic intercourse is resumed. 
1 he treaties, as stated above, make express stipulations with regard to the 
annexation nl territories ; but in the absence of any provision private properties 
are restored. No tresh capture of ships and occupation of territory arc lawful. 
Requisitions and contributions can no longer bc levied after the signing of the 
treaty of peace and the arrears remaining unpaid cannot bc demanded! 

The treaty of pcaec revives claims founded upon debts contracted or 
injuries mllictcd previously to the war, unless there bc any specific provision 
in the treaty to the contrary. 

Uti Possidetis.—Lawrence points out that ‘'as between the belligerent 
powers themselves, it is held that the conclusion of peace legalizes the state of 
possession existing at the moment, unless special stipulations to the contrary 

are contamed in the treaty. This is called the principle of uti possidetis . 

Cities, districts, and provinces held in belligerent occupation by an enemy, fall 
to him 1 >y tlie title ol conquest, when it is not expressly stated that they arc to 
be evacuated. Captures from an enemy made at sea but not yet condemned 
by a Prize Court become the lawful possessions of the captor, and seizures on 
land of such things as a belligerent is allowed by the laws of war to appropriate 
arc Ills by good title.” 1 Unless there is a provision to the contrary in the 
treaty the conqucied territory remains in the hands of the possessor entitling 
him to annex the same. All movable State property as also the fruits of 
immovable property seized by a belligerent remains Improperly. 

Armistice and Truce.— Treaties of peace as a rule are preceded by 
armistices, which arc agreements among the belligerents for the temporary 
suspension of hostilities. According to Lawrence an agreement to cease from 
active operations within a limited area, for a short time and with the object of 
carrying out a definite purpose such as the burial of the dead is generally called 
a Suspension of Arms, but it is also, and with equal propriety, termed an 
Armistice, the latter being the English usage. A similar agreement, extending 
over a very long period and applying to the whole field of warfare, goes 
frequently by the name of a Truce. 


General and Local Armistices.— Article 37 of the Regulations Respect¬ 
ing the Laws and Customs of War on Land annexed to the Fourth Hague 
Convention of 190/ distinguishes between General and Local Armistices. 
General armistices suspend the entire military operations of the belligerent 
States everywhere, while the local armistices suspend military operations of the 

1. Lawrence : The Princ pies of International Law, 7th Ed, p. 562. 
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belligerent States only between certain fractions of the belligerent armies and 
within a fixed radius. 

Effect of Armistice.—“A general armistice**, observes Sir Hersch 
Lauterpacht, “is a cessation of hostilities which, in contradistinction to 
suspension of arms with their momentary and local military purposes, is agreed 
upon between belligerents for the whole of their forces, and the whole region 
of war.** 

The legal state of war continues unaffected by the armistice. The Hague 
Regulations provide that any serious violation of the armistice by one of the 
parties gives the aggrieved party the right of denouncing it, and, even in cases 
ol urgency, of recommencing hostilities immediately. If the duration of the 
armistice has not been agreed upon, cither belligerent may resume operations 
at any moment, provided that he gives clear and sufficient notice to his foe. 

According to Sir Hersch Lauterpacht, “armistices or truces, in the wider 
sense of the term, are all agreements between belligerent forces for a temporary 
cessation of hostilities. They are in no wise to be compared to peace 

.because the condition of war remains between the belligerents themselves, 

and between belligerents and neutrals on all points beyond the mere cessation 

of hostilities.the right of visit and search over neutral merchantmen 

therefore remains intact as does likewise the right to capture neutral vessels 
attempting to break a blockade and the right to seize contraband of war.’* 

A general armistice is concluded by commanders-in-chief or diplomatic 
representatives and requires ratification by the supreme power of the State. A 
partial or local armistice tan Ixr com 1 uded by a commander as it involves 
only forces and places under his immediate command. Ratification is not 
necessary. 

First World War.— The first world war ended on November 11, 1918, 
by the conclusion of an agreement between the Allied Powers and Germany. 

1 Ins agreement was termed an “armistice.** It was a misnorncr to call this an 
armistice for it was in the nature of a capitulation and fell under the heading 
termination of war.’* 

Second World War.—The second world war ended by the unconditional 
surrender of the defeated armies. The treaties which subsequently brought 
about the end of the war were negotiated with the defeated powcis, but were 
forced upon them. The tread s with the satellite States of Germany were 
signed in Paris on February 10, b 47. The treaties with Germany and Austria 
had been the most potential cause of diifcrcnrcs between America and 
England, on the one side, and Russia, on the other. The Japanese peace treaty, 
sponsored by America in collaboration with Britain, was signed by 48 nations 
an d Japan at the peace conference in San Francisco on September 8, 1951. 
Russia vehemently criticised the Japanese peace treaty as manifesting a policy 
°* all "°ut encouragement of Japanese militarism and called it a> a draft lor a 
uew war. India signed a separate peace treaty with Japan on June 9, 1952, 
*hich was ratified on August 27, l'j52. 


I 







PART IV 

The Law of Neutr ality 
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The case of the General Armstrong 1 lays down the principle that if a 
belligerent on being attacked elects to defend himself without seeking neutral 
protection, he frees the neutral State from any further responsibility. 

In the Ryeshitelni 2 it was laid down, in the words of Pitt Cobbed, that 
where a neutral power has by its persistent infractions of neutrality shown 
itself unable or unwilling to discharge its neutral functions and where the 
injury threatened by some immediate breach is grave and not otherwise 
remediable, an act of self-redress on the part of the belligerent whose interests 
are impugned would be legally admissible as an alternative to war. 

In the case of the Appam, a German cruiser had captured the Apptim, 
which was a British merchant vessel, 1600 miles from Linden and brought her, 
on February 1, 1916, to the port of Norfolk (U. S. A.) although U. S. A. was 
neutral. Libel proceedings were started against the vessel on the ground that 
her presence in the port was in violation of the neutrality of the United States. 

1 he Supreme Court held that the effort to make of an American port a 
depository of captured vessels with a view to keeping them there indefinitely 
was a breach of neutrality within the traditional policy of the United States 
and the provisions of the Hague Convention concerning the rights and duties of 
neutral powers in naval war. 

In the case of the Zamora, 3 whi c discussing the right of the neutrals 
with regard to their ships and g<»ods in the custody «»f the Prize Court for 
adjudication, Lord Parker observed that a belligerent power has by Intcrna- 
■joiial Law the right to requisition their vessels or goods in the custody of its 
I rizc Courts pending a decision of the question whether they should be 
condemned or released, but such right is subject to certain limitations. First, 
the vessel or goods in question must l>c urgently required for use in connection 
with the defence ol the realm, the prosecution of the war, or other matters 
involving national secuiitv. Secondly, there must be a real question to be tried, 
s ? l ' ,at * l would be improper to order an immediate release. And, thirdly, the 
'•glit must be enforced by application to the Prize Court, which must 
determine judicially whether, under the particular circumstances ol the case, 
the right is exercisable. 


M' 


CHAPTER LII 

RIGHT OF ANGARY 

Its Meaning—I he right of angary denotes the right of a belligcient 
• tatc in times of war or otlici public danger to use or even, when necessary, 
o destroy such neutral property as happens to be within its territorial jurisdic- 
10,1 al a particular time. It affords a belligerent Stale to requisition or 
appropriate, in times of public urgency, vessels, rolling stock, aircraft and 
1 lei means of transport belonging to the nationals of neutral powers, but 
ytng at the time within its own territorial jurisdiction. This i s founded on 
,C ||P. r,nCI P* c dial the supreme interest of the State overrides law. It is as 


{ 1 ! ,ased 0,1 die general principle that neutral property in belligerent terri- 

ory is exposed m like risks as the property of belligerent nationals and is 

ject to similar liability to requisitions and contributions in t 
other national emergency. This right is also called droit d'ang.i 
r iae and has been anglicized into angary. 


and 
an garuie 


iine or jus 


*• l‘iu Cobbed » Lradiue C, 

Ibid., p. 154 
3- C»916) 2 A. C. 77. 


rs. Vol II, Ed. V. p 351. 
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RIGHT OF ANGARY 


„ Its Genesis.—The word “angary” is .'derived from Persian denoting a 
messenger of the Royal Courier Service. The word subsequently found place 
in Greece and Rome. Oppmhcim observes that the term angaria, which in. 
mediaeval Latin means post-station, is a derivation from the Greek term ir»ply-" 
mg messenger. Jus angariae would, therefore, literally mean a right of trans¬ 
port. In Roman Law it signified the requisition of wagons, horses, etc., and 
was confined to land transport only. In the Middle Ages the right of angary 
signified that neutral vessels in the port of a belligerent might be seized and 
maclc to transport troops and supplies to certain places on payment of freight 
charges in advance. This right in modern times, as we have seen above, vests 
a'belligerent in times of war or other public danger, for the purpose of 
olienee or defence, with authority to requisition, upon payment of compensa¬ 
tion, foreign ships, aircraft and other means of transport which are within the 
territorial jurisdiction of the State requisitioning them. 

' Oppcnhcim observes that, in contradistinction ' to the original right of 
angary, the modern right of angary is a right of belligerents to destroy, or use, 
m case of necessity, for the purpose of offence and defence, neutral property 
on their territory, or on enemy territory or on the open sea. According to 
lmn, this right is a right deriving from the law of war, and must not be 
confused with the right, which every State undoubtedly possesses, of seizing 
in case of emergency, and subject to compensation, any foreign property on 
its territory. One ought not therefore to speak of a right of angiiy belonging 
1° Neutrals as well as to belligerents, or of a right of angary in peace as well as 
at war. (International Law, Vol. 2, 7th Ed., pp. 761, 765). 

Pitt Cobbett takes slightly a different view.- He regards the right 
of angary as a sovereign right. He says : “The right of a belligerent 
to detain, use or destroy neutral property within his own unoccupied terri¬ 
tory or control, subject to lull compensation, must l»c distinguished from the 
nvlu of a belligerent to commit similar acts in occupied territory. The right 
of the latter is derived from the laws and customs of war and can only be 
exercised by virtue of ...ilitary necessity, the right of the former from the 
constitutional principle of the sovereignty of the State. Bv virtue of this 
principle embodied in the maxim saius rei publicae est sup'rema lex, a State, _ 
whether belligerent or neutral, either in time of war or peace, may requisition 
the neutral property found within its protection. This right is recognized in 
International Law and to it is properly given the name of jus angariae .” 
(Leading Cases on International Law, Vol. 2, 5th F.d., p. 330). 

“There is vet another measure,” says R. Phillimore, partaking also of a 
belligerent character though exercised, strictly speaking, also in time of peace, 
called the French le droit ’dangarie . It is an act of the State by which foreign 
as well as private domestic vessels which happen to be within the jurisdiction 
of the State arc seized upon and compelled to transport soldiers, ammunition, 
or other instruments of war ; in other words, to become parties against their 
will to carrying on direct hostilities against a power with whom they arc at 
peace.” 

Article 19 of Convention V of the Second Hagu; Conference (1907) 
specifically recognises the right of angary in allowing a belligerent to utilise in 
case of absolute necessity, railway material belonging to neutrals, subject to 
the payment of compensation. Other neutral property is also liable to be used, 
or even destroyed by a belligerent, if military necessity so ordains. Phillimore 
is of the view that this right is capable of being exercised only on payment of 
freight in advance and on the further condition that the owners of the goods 
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or the vessels are indemnified for all damages caused by the interruption of 
their lawful gains and from possible destruction of the goods they carry. 

Franco-German War of 1870.—During the Franco-German War of 
1870, the German general in command s ized six British vessels in the river 
Seine near the town of Duclair and scuttled them in the Seine to block the 
passage of the river with a view to preventing French gunboats from going up 
the river and interfering with the German military operations. England was 
neutral in the war. Prince Bisinark admitted their destruction and offered to 
pay the value according to equitable estimation. Me contended that the 
measure in question, however exceptional in its nature, did not overstep the 
bounds of i international warlike usages. A pressing danger was at hand, and 
every other means of averting it was wanting ; the case was therefore one of 
necessity, which even in time of peace might render the employment or 
destruction of foreign property admissible, under reservation of indemnifica¬ 
tion. The German Chancellor then quoted the passage from Sir R. Phillimore’s 
work already referred to above. Indemnities were later paid to the English 
shipowners for their loss. 


Limitations.—The right of angary is a sovereign right and can be 
exercised by any sovereign State in case of national emergency, provided the 
goods and means of trans|»ort requisitioned arc lying within the territorial 
jurisdiction of the State requisitioning them. The right is confined to tin: 
territorial waters of the requisitioning State and docs not extend beyond its 
territorial limits. The right can as well be exercised by a neutral in grave 
national emergency. Such requisitions can only be made subject to the pay¬ 
ment ol full compensation. The light cannot be exercised by a belligerent in 
occupation of an enemy territory. The right of angary docs not extend to the 
services of the foreign crew of the ships or aircraft. Hall observes that 
comparatively little objection can be taken to the appropriation of property 
permanently or for a considerable time within belligerent territory, but it 
might perhaps be expected, certainly Imped, that the application of this right 
could not be extended to neutral property only passing within a belligerent 
State. It might as well be expected that the right would not be used to justify 
destruction of property as distinguished from appropriation. But, curiously 
enough, the application of this light has been extended to these lengths. 

First World War.—During the First World War a number of cases of 
the requisition of neutral property arose. In February 1916 Portugal seized 
12 German vessels in Portuguese waters. In May 1917 Brazil took over 42 
Gctn.an ships that had found refngc in Brazilian waters. In 1917 the British 
Government requisitioned a number of Swedish and Dutch vessels lying in 
British ports. Again, in March 1918, the United States of America, Great 
Britain, France and Italy requisitioned a number of Dutch vessels in their 
pons in the alleged exercise of the right of angary. The Dutch Government 
lodged a strong caveat at the absurd extension of the right of angary, which 
would allow the seizure en mane of the merchant licet of a neutral Slate. At 
the end of the war the United States paid in full for the use of the Dutch 
vessels and returned them reconditioned to the owners. The United Slates also 
paid for two ships which had been sunk by German submarines. 


Admittedly this right allows a State in times of war or public danger to 
requisition foreign ships, aircraft and other means of transport that arc 
urgently needed for the purposes of transport and which at the time of requisi¬ 
tion happen to fall within the territorial jurisdiction of the State requisition¬ 
ing them. But it would be carrying this right to absurd lengths to allow 
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belligerents to seize any neutral property within their jurisdiction for the 
general purpose of conveying the food supplies of the civil population. The 
whole question ot angary, as Holland observes, is bound up with the question 
;.f what constitutes military necessity. English Courts appear to hage extended 

juriscliTtl»m ngary re ^ u,s,t, ° n of an V form of neutral property within their 

The Zamora. In the case of the Z a ™ 0 *a' timber and copper needed 
tor the siircessiul prosecution of the war were requistioned. It was observed 
h> Lo.d 1 arker that a belligerent has in a proper case the power to requisition 
ships and goods of neutrals in ,hc custody of the Prize Court for adjudication, 
i he legal property or dominion is, no doubt, still in the neutral. The right ot 
requisition is not an absolute right, but a right exercisable in certain circum- 
stances and tor certain purposes only. It was, therefore, held that requisition 
o a vessel or cargo of cop^-r awaiting the judgment of the Pri ze Court was 
allowed provided that (a) the vessel or goods in question must b; urgently 
inquired lor use in connection with the defence of the realm, the prosecution 
ol the war, or other matters involving national security; (6) there must be 
a real question to be tried ; and <c) the Prize Court determines judicially whether 
unde, the particular circumstances of the case, the right is exercisable. 

Right of Angary in relation to Land Warfare.— The right of angary 
is ais<> applicable to land warfare, and Article 19 of the Fifth Hague Gmven- 
um oi 1907 provides that a belligerent may seize or requisiti on railroad 
i atcnal regardless ot ownership coming into its territory from a neutral slate, 
provided that absolute necessity requires this to be done and that such seized 
properties he returned to the country of origin as soon as possible on payment 
ot compensation for ns use. The article also permits a neutral state to seize 
and retain to a corresponding extent the rolling stock and motive power of 
the belligerent who had initially seized its railroad rolling stock. These rules 
have in practice been extended to cover neutral rolling sloc k and motisc 
power tumid by a belligerent in occupied enemy territory. 

CHAPTER LIII 

BLOCKADE ^ 

Definition. —“Blockade is the blocking by incii-of-war of the approach 
lo the enemy coast, or a part of it, for the purpose of preventing ingress and 
eg i ess vessels or aircraft of all nations”* According to Hall, blockade, in 
times ot war, consists in the interception by a belligerent of access to a terri- 
lory ur to a place which is in the possession of his enemy. It is an act of war 
tai ried out by the warships of a belligerent, the act being directed to prevent 
ac cess to or departure from a defined'port of the enemy’s coast. 

Characteristics of Blockade. —The above definitions bring out the 
following characteristics of blockade. In the first place, blockade must be by 
iiien-oi-war though it may be reinforced Ly other means. In the second place, 
only enemy coast or pan of ii or enemy ports are to be the objects of a blockade. 

In the third placet, blockade may prevent ingress or egress or both. In the 
lounh place, blockade to be admissible must be impartially applied to vessels 
or aircalt ot all nations. And, lastly, blockade is a warlike operation. 

Blockade is not to be confused with siege, which aims at the capture of 
the besieged place; blockade intercepts all intercourse by sea. 

1. il9l6/ 2 A. C. 77. 

2. Oppcnhrim : International Law, V 0 l II, p. 7t>B 
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Declaration of Paris U856) —The fourth aniclc of ihe Declaration of 
Paris, 1856, laid down that blockades, in order to be binding, must be 
effective, that is to say, maintained by a force sufficient really to prevent 
access to the coast of the enemy. This formula reduced into writing a principle 
of the law of nations, but left open the disputed question as to what was a 
“sufficient force”. Lord Chief Justice Cockburn observed in the case of Geipal 
v.Smtth' that “in the eye of the law a blockade is effective if the enemy’s 
ships arc in such numbers and positions as to rentier running the blockade a 
matter of danger, although some vessels may succeed in getting through.*’ The 
si/e of the blockading force and the distance at which it operates from the 
blockaded coast are not regarded material. The Declaration of Paris only 
emphasized that theie must be real anti pressing danger in any attempt to 
pass through before the blockade could be complete. 

In the Crimean War (1854) a single British « miser was deemed to con¬ 
stitute a blockade of the Russian port of Riga I \ coverin'* a distance of 120 
miles. On the oilier hand, the blockade of loim-'.i, noiiiud iv Prance in 
IH”4, was regarded as incomplete when Britain protested that the force ai the 
disposal oi the French admiral was insufficient, flic blockade was in conse¬ 
quence abandoned till the arrival of the reinforcement. 


Wheaton observes that a blockade being thus an infiingement of neutral 
lights, ns operation is not to be extended further than the actual circum¬ 
stances of the case. 


Declaration of London ( 1909 ). —The u lira lifted Declaration of London 
continued the rule of the Declaration of Paris (1856 that a blockade to he 
i 111 ? 11 .^, musl effective. It further added that the blockade must be 
< <c ared and notified. The declaration of blockade, according to the Dcclara- 
10,1 London, must be made cither by a belligerent government or by a 
commander oi a naval force acting on I« halt of Ins State specifying the date 
w»en the blockade I cgins, the ge< graphical limits of the coastline under 
i locHad. and the pciiod wiilnn which neutral vessels may come out. The 
^ivvas based in the inteicsts of neutrals that they must know the exact extent 
° . J ) c * r liabilities. Article I I of the Declaration of London provided that a 
not! icau 011 oi 1 lockade must 1c made by the government of the State which 
^ a » ishes it to neutral powcis, by means of a communication addressed to 
1 | C,l if.^| ,VCr,uncnls * * he Declaration of London further provided that a 
I J o a< C ,,lUsl 1,01 extend beyond the ports and c« asts belonging to or occupied 
: y ic enemy and that the blockading forces musl not bar access to neutral 
P° r ts or coasts. 


Actual knowledge of the blockade renders the vessel liable to capture 
and condemnation as a matter of curse if the blockade is effective and af 
violation has taken place. According to Article 15 of the Declaration o. 
•onuon knowledge is presumed if the vessel left a neutral port after the nolili 
cation ol the blockade to the territorial power and the lapse of sufficient tim 
«>r tlie local authorities to publish it. Article 17 provides that neutral vessels 
nay not be raptured lor breach of blockaete except within the zone of opcia- 
, ,IS ol ,hc vvaiships detailed to render the I leickade effective. Article 19 lays 
< own tiiat whatever may be the ulterior destination of a vessels, or of her 
‘ 'g°» s '»c may not be captured h r breach of 11« ckade, if at the moment she 
brJ"- i‘ m y V' a ,,on -l lockaded port. Article 21 provides the penalty for 
II . C l , . c * ll lays down tiiat a vessel found guilty ol breach of 

> "« "ii< e is liable to condemnation. The cargo is also condemned unless it is 
I. (1872; L. K 7 It. a , ,, 4 | 0 
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proved that ai the time of the shipment of the goods the shipper neither knew 
nor could have known of the intention to break the blockade. 

Forms of blockade. —There are various forms of blockade. There is the 
ejjective blockade , which is maintained by a force sufficient to render hazardous 
the ingress to or egress from a port. When the blockade is maintained by 
effective force, there is a blockade de facto. Blockade by notification takes place 
when the same has been declared and notified by diplomatic notice that certain 
ports or coastlines are under blockade. When blockade is simply notified but 
there is no force behind to maintain it, it is termed paper blockade , which, as 
Lawrence points out, is no blockade but a lawless attempt to injure neutral 
trade without right. There is then strategic blockade if it forms part of other 
military operations directed against the blockaded port. A commercial blockade 
or pacific blockade is carried on with the object of diminishing the resources of 
the enemy by cutting off his external commerce. It brings about temporary 
suspension of the commerce of an offending or recalcitrant State by the closing 
of access to its coasts or of some particular part of the coasts, but without 
recourse to other hostile measures. It represents an effective method for the 
settlement of a dispute by coercive measures short of war, applied by a strong 
State against a weaker State. A pacific blockade, unlike a hostile blockade, 
docs not create a formal state of war and is applied only to the ships of the 
blockaded State. A military blockade takes place as incident to some military 
operation proceeding on land. Lastly, there are simple and public blockades. In 
the case of the former, the captors arc bound to prove ihc existence of a 
blockade at the time of the capture ; while in the case of the latter the 
claimants arc held liable to proof of discontinuance in order to protect them¬ 
selves from the penalties of alleged violation. In the case of a public blockade, 
a-sliip hovering near a blockaded port cannot plead that she was going to the 
blockading squadron to ask for authority to continue her voyage. 

Essentials of a Real and Binding Blockade. —The essentials of a real 
and binding blockade arc as under : 

1. Proper l.stabiishmcnt : In order that a blockade may be valid it 
must be established under the authority of a belligerent government, or a 
naval commander specially authorized to declare a particular blockade. • 

2. Lffcctivencss : The blockade must be duly effective. It should not 

be a fictitious or paper blockade, but should be maintained by a force sufficient 
to prevent access to the coasts of the enemy. This aspect of blockade was 
emphasized both by the Declaration of Paris (1856) and the Declaration of 
London (l^OU). 1 here must be a real and pressing danger to vessels in a y 

attempt to pass through. 

There is no unanimity as to the essential requirements for an effective 
blockade. It was observed by the Lords of Appeal in The Nancy (1809) that 
“it was the duty of the blockaders to maintain such a force as would be of 
itself sufficient to enforce the blockade. This could only be effected by keeping 
a number of vessels on the different stations, so communicating with each 
other as to he able to intercept all vessels attempting to enter the ports of the 
blockaded island.** 

Rt. Hon. Dr. Lushington observed in the Fraruciska [(1855) Spinks, 217] in 
the High Court of Admiralty that the blockaded place must he watched by a 
force sufficient to render egress or ingress dangerous ; or, in other words, save 
under peculiar circumstances, as fogs, violent winds and some necessary 
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absences, the force must be sufficient to render the capture of vessels attempting 
to go in or come out most probable. 

Lord Chief Justice Cockburn observed in Ge'ipal v. Smith f(1872) L. R. 7 
Q. B. 404] that “in the eye of the law a blockade is effective if the enemy’s 
ships are in such numbers and positions as to render running the blockade a 
matter of danger, although some vessels may succeed in getting through.” 

A somewhat stringent view was expressed by the First Armed Neutrality 
of 1780 by declaring that “a blockade is effective only when the approach to 
the coast is barred by a chain of men-of-war, anchored on the spot, and so near 
to one another that the line cannot be passed without obvious danger to the 
passing vessel.” \fif. Oppcnheim’s International Law, Vol. II, 7th ed., 
p. 779). Phillimorc takes a similar view when he observes that “a blockade 
<le facto should le (fleeted by stationing a number of ships, and forming as it 
were an arch of ciicumvallation round the mouth of the prohibited port, 

J arc * 1 * a ‘* s a, ‘y one part, the blockade itself fails altogether.” 

The quest ion whether a blockade is effective or not, is a question of 

,S< c Ai1, 3 * Declaration of London, I' 09, and Oriental Navigation Company. 
(1928) A. J. I. I.. 2.1 (1929) p. 435, at p. 112. 

3. Continuously Maintained : The blockade must be continuously main¬ 
tained. W hen the blockading squadron is driven ofl by superior force of the 
enemy, it has been held t hat the blockade is null and defective from the 
beginning. The blockade will, however, not l*c impaired if the blockading 
squadron is temporarily withdrawn due to bad weather. 

Vi ^' <>l ^ ,Cal '° n ’ ^ * ,c Declaration of London laid down that in order 
t«> establish a blockade it is essential that it should be notified, The notifica¬ 
tion must be made either by a belligerent government or by a commander of 
a naval toice acting on bchaii of his State and must specify the date when the 
blockade begins, the geographical limits of the coastline under blockade and 
tbe period within which neutral vessels may come out. The notice n f blockade 
must correspond to actual facts, otherwise the blockade would become 
ineffective. 

\ Impartiality : The blockading force must enforce the blockade impar¬ 
tially against all vessels. Any relaxation of restriction in favour of a bellige- 
ent to the exclusion of neutrals renders the blockade inoperative. Blockade 
is admissible only when there is a uni\crsal blockade. In the case of The 
ranciska the British blockade ol Riga during the Crimean War against Russia 
was declared by the Privy Council to be invalid because relaxations were 
granted to belligerent men hant vessels to the exclusion of neutrals. 


<>. 1 he blockading force must not bar access to neutral ports or coasts. 

r«i r’ ^ blockade cannot extend beyond the area covered by the operation 
"i the foices which maintain it. 


... »-/• * IH lilt |MI l*# ll*»Vt UIH.IIIH.U , <* ■ ■ v. 

rdly. Some act of violation either by going in or coming out with a cargo 
aden after the commencement of blockade”. 1 Not only must an actual 
' ockade exist, but a knowledge of it must be brought home to the party, in 
racr to show that it has been violated. 


b The Beuey, 1 C. Rob. 92. 
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The practice of Slates as to what constitutes a breach of \ 

varied. England and America share the view that it is enough to h&S 

sumptivcly that those in charge of the neutral vessel knew that a hlnrl*!?^ 
been established. Great Britain has alwavs heM L bJockade had 
blockades was equivalent to conveying information of the* 
ades. According to the French view the neutral vessel is 

presumptions as to continuance or cesser of blockade and the f 

the neutral vessel on approaching the blockaded area £ ^fitted Till °a 
vvarn.ng of the existence of the blockade by the blockading nuadron I. i, 
however, settled that in case of blockade by notification nmiH U J 

if the notification has been duly issued and sufficient time hasiui^It ™ Cd 
then to enable the neutral Governments to receive the same. P Sincc 

Cessation of Blockade. —A blockade ceases to #*xUi , . f 

either of the following contingencies : 1 happening of 


(1) on the termination of the war ; 

(2) when the government which instituted the blockade withdraws it ; 
(:<) when it ceases to be effective ; 


(4) when the blockading squadron is defeated and driven off by a hostile 
torcc ; ' 


(->) when it is withdrawn for a chase or an action; and 

i w hen the place or port under blockade is occupied by a victorious 

bclligcrrcnt. 

. . for Breach of Blockade.— The mere intention to violate a 

blockade is not a sufficient ground for the condemnation. There must be the 
intention coupled with some act showing an attempt to enter the port. The 
general rule is that a ship is condemned for breach of blockade and along with 
it tlu: cargo shares the same fate. The owncis of the cargo are deemed to 
, c knovvn ‘"C existence of the blockade when the shipment was made and 
they arc regarded as privy to violating the blockade. 

Article 21 of the Declaration of London clarified the rule by stating 
that a vessel found guilty of breach of blockade is liable to condemnation. 'Hie 
can <» is also condemned, unless it is proved that at the time of the shipment 
the goods the shipper neither knew nor could have known of the intention 
to break the blockade. 


After the capture the blockade-runner is sent to a port for determination 
■y a prize court. It is not necessary to imprison ihc crew who, in any case, 
must be released after the prize court’s decision. There is confiscation of both 
vessel and cargo it the owners ol the vessel and cargo arc the same. When they 
arc diilerent, cargo is confiscated only in case of contiaband of war or if the 
owncis knew of ihe blockade at the time of the shipment. 

Case Law. A few leading cases on the subject may now be noticed. In 
the case of the I'ranciska , already referred to, the Franciska was a Danish vessel, 
winch was captured by a British cruiesr when on her way to Riga, a port 
bh.ckadcd by Britain during the Crimean War against Russia. It was argued on 
’cnalt of the owners of the ship that there was no intention to break the 
blockade and she was ordered to proceed to Riga only if there was no blockade, 
t was held that the blockaded place must be watched by a force sufficient to 
render egress or ingress dangerous and that, the plea of ignorance of the 
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■?hffFir 1 ™r° fe 

„ • - , In t,,c . case of thc Frederic Molke 1 a Danish vessel was r 9n .„«wi i . 
i ”»£ V . CSSC b \ vI,iIc ? hc Was coming out of thc port of Havre, a porf blockaded 
by Britain during the war with France. Tile Danish ship was a ntral 

booked f US r a d * 8llna,io " was the port of Havre, though ostensibly she was 

he sMn f had C hT n ia r en ‘ V°f , St °^ cl1 c °"< lcn "'“i the ship and the cargo, as 
13 had been informed of thc existence of thc blockade. It was h, Id t l i 

seizure. C ° BU,lg ° Ut ° f a hUMd ^ will, a cargo was P rJ fal 

ob»ervxd?hafn? , !i, r ,* d _In ,h V alr, ; dy rcfc,rei1 lu . William .Sen 
the existenr f h ‘l u «lion of blockade three tilings must be proved- first 

thirdly some J T’" dly -’ tl,c . knotvk-.lge of the party; and 

cargo laden alW ./ ' e,,hcr r b V m. or by coming out, with a 

«■ taocn alter the commencement of blockade. 

Slates'Sum'. ir^r 01 lhcCa " J *" « Hiwalha* it was observed by the United 

"• - o „ ; ^ 1 l)ci "? - - •'•“Ck-d.tl pm, is presumed 

tile law of nati 1S T ' '“"V* “ ' Ins i> settle,I rule in 

,ons * I he cargo must share the late of the vessel. 

blocklde' wtlT ^!' C f * a ™ ra •. 1 " o' 1 Parkcr " bs ‘™ cd «*«“ •>" Order decla.ii.g 

“ItcmptiniM,, - ,C n/'lT J i S,, | y i‘ ,C Cap,UrC 1 a ' ,,l <’i vessels 

<0 Show tha, the blockadi ■!Ta P ‘ ; " S ' T*; r W,U T l; r ' :chld '- evidence 
U,L blockade is ineffective and therefore unlawful. 

coiiuanl Cast " f ,hc /■*«»««• it was a Dutch vessel chartered hv a S , 

- ssas cou,d ~ r,y "“ i: 

Long Distance Blockade 

hritislfxalv W °!‘ ld War.—During the First World War (It 14-ID) ihc 

blockade of Hcnnanv^,, ^ T"',- a " d enforced a long distance 

thousand miles from V c ‘ *lnps covering a distance of more than one 
a «d Germany denen.r^H t! 131 ! u ' clv,l, ‘ l " P ( Illation suffered severely 

enforced by Kilt-land wa. " ,V 0< kad ‘ aS “ ,,lauful - 1 he long distance blockade 
* attackBritiii; tna of ^ r «pri^ al the German decision 

Wes without any ret a^lfor "!*J‘ chanlm . cn ln f lllc waters surrounding the British 
case of the Stip/t a d *\, 1* h m P, °i !°q of lhc Passengers or crew. In the 
»<* resort to retaliatory m d >y ^° rd * >um,,cr l,M « a belligerent has a right 

‘he part of another hllZ.T.™ TY 1 *' ,hc V re “ c,,e# ° f 1 ntcrnaiional Law on 
Ot another belligerent and that an absolute right in neutral trade 


to 


*• (]798,I C. Rob. 85. 

R ' p °" s ' 

*• ( l91 ^ 2 A. C. 77. 

£ (1919) A. C 974 
b - 0'M9) A. C. 279. 
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proceed without interference or restriction did not exist in view of the applica¬ 
tion of the rules of contraband traffic, unneutral service and blockade. 

Second World War.— In the Second World War (1939-45) the long di s " 
tancc blockade was again resorted to by Britain and France on the plea of 
total economic warfare, but this was not very effective on account of open 
front on the cast. Germany also commenced minelaying and submarine war¬ 
fare. Great Britain as a measure of reprisal issued on November 27, 1939, an 
Order in Council which authorised seizure of goods laden in German ports or 
of German origin or ownership. The Order in Council of July 31, 1940, direct¬ 
ed that goods might become liable to seizure in the absence of a navicert 
(certificate given by a diplomatic representative in a neutral country testify¬ 
ing that the cargo on board a neutral vessel was not liable to seizure) to cover 
them and provided that there was a presumption that unnavicertcd goods had 
an enemy destination. The system of Navicerts, Mailcerts, etc., simplified the 
blockade and had the effect of virtually controlling neutral trade through 
certificates and passes issued by a diplomatic or consular representative in a 
neutral country. These measures could not strictly be brought within the 
requirements of the generally accepted rules of blockade, but they were ncces- 
sitacd owing to the changed conditions of naval war.) Lauterpacht is of the 
uiew that “these measures could not be squared with the technical requirement 
of the law of blockade as generally accepted. But it is equally clear that in so 
far as modern warfare has assumed a predominantly economic character, some 
of the rules ol the accepted law of blockade have become inapplicable in the 
changed conditions of naval war and of communications, and that unless al¬ 
tered bv agreement they arc likely to lx* honoured more in the breach than in 
the observance.” He regards these measures repeated in successive wars in 
the form of reprisals and aiming at the economic isolation of the opposing bel¬ 
ligerent aa a development of the latent principle of the law of blockade, namely, 
that the belligerent who possesses the effective command of the sea is entitled 
to deprive his opponent of the use thereof for the purpose cither of navigation 
by his own vessels or of conveying on neutral vessels such goods as arc des¬ 
tined to or original* from him. 

( It will appear from the above that the old system under which the block¬ 
ading naval forces remained constantly close to or just outside a blockaded 
port proves no longer feasible in the modern conditions, especially due to the 
extended range of shore batteries and torpedo-boats and the action of subma¬ 
rines and i ines, which necessitates the blockading forces to remain out of sight 
of the blockaded coasts. The blockading naval squadron is also exposed to 
serious attacks by enemy action from the air. In the circumstances, as observ¬ 
ed by Higgins and Colonibos, the institution of an actual blockade by a 
‘cordon* of stationary ships is impracticable. A blockade restricted to vessels 
sailing directly to enemy coasts and ports could now be effective only''as 
against insular powers, such as Great Britain and Japan. 1 ^ VV Ls' 1 

The establishment ol ‘close* blockades having become iinpossi blc, the 
legality of long range blockades cannot, therefore, be challenged il the right of 
a belligerent to cut off the sea-borne commerce of his enemy is recognised. 

It may, therefore, be admitted, to quote Higgins and Colonibos again, 
that “blockades conducted in strict accordance with the old rules arc of little 
strategic value and that, in the circumstances of modern naval warfare, long 
range blockades arc valid provided that they effectively prevent the ingress to, 

1. lli-gins and Colmbos . The International Law of the Sea, 2nd Ed., p. 559 
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or egress of all vessels and goods from, the blockaded area by sea, and provi¬ 
ded also that they arc properly announced and maintained.*' 1 

Quarantine of Cuba.— In the crisis emanating from Cuban armament 
build-up in 1962 as a result of suplics of Soviet military equipment accom¬ 
panied by large number of technicians, the United States of America, after 
considering the situation, closed its ports to all ships carrying arms to Cuba 
and ships sailing between a Communist-bloc port and Cuba, and also pro¬ 
hibited all vessels registered in the United States from engaging in any 
manner in the Cuban trade. The United States a rial reconnaissance had 
also brought to light the installation of medium-range ballistic missiles and 
the construction of sites for intermediate range missiles in Cuba. This led 
the United States to institute a quarantine or blockade of Cul>a. The quaran¬ 
tine was a step midway between pacific^flockade and hostiKj - 'T>|ockade, inas¬ 
much as although a state of war did not exist in this case, it was applied 
against vessels of a third state. The !>asis of this step taken by the United 
States was the provision for regional roller live action as envisaged 
in th: Rio Treaty of 1947.)The United States did not invoke the docrine of 
selt-defcncc within the meaning of Art. 51 of the Charier and based its action 
in conformity with regional defence arrangements under Art. 52 (1). This 
action was, however, in violation of Art. 53 (a) of the Charter which does not 
permit enforcement action under regional arrangements without tlu: authori¬ 
zation of the Security Council, but from practical p mil of view there was no 
option with the United Slates Gowriitn mi, lor resort to tlu; method contem¬ 
plated in the provisions of the Chat tel would have meant pa alysation of any 
swilt action, which was n:cessilatc l in <h • oir« u usta ices of the casc.J further, 
the aerial reconnaissance of Cuba prior to the discovery of missiles and sites 
there, repeated, on a much larger scab , the same activity which had led to 
the U-2 crisis of I960 between ihe Soviet Union and the United States. The 
national airspace of an independent State was violated l>y American airmen 
who undertook both high-level and |ow-lcv« 1 Mights .iccomp.mie I by photo¬ 
graphy of Cuba’s territory. The U nited States, however, justified the over¬ 
nights of Cuba on the ground that the security of the United States was at 
slake. 


In the light of the provisions of Art. 42 of the Charier, unilateral iusti- 
tutnm of a pacific blockade is not legal. It is legal only when it is adopted hv 
e United .Nations as a collective cnfoicement action. I lie provisions ol 
Art. 2, paras. 3 and 4 as als » the methods for pacific settlement of disputes 
/? , 1,1 33 of the Charter do not contemplate the institution of a pacific 

Mockadc as a method of resolution of disputes. 

I lie freiich-British attack on Egypt in 1956 based on their fancied right 
unilateral action within the meaning of Art. 2, para. 4 of the Charter was 
< emnea by lhc Secretary-General of the United Nations and writers 
iiKi’fi ®5 nal, ° na l Eaw, although b »tu th; British a » 1 French G »ver.unfits 
tx.»rr- e US0 military force by unilateral actio i as legitimate by the 
crciSc 01 ve t«es east by them in the Security Council. 
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v ; CHAPTER LIV 

'•O'/. ^ O' CONTRABAND 

a. In modem International Law “contraband of war is the 

‘‘ Ration of such goods as an- forbidden by either belligerent to be carried 
' c Cn ? ,r,y °" th ? ?roun<1 l,,al t,lc Y enable him to carry on the war with 
M cater y.gour i According to'.Kelsen “contraband of war are goods the 
ansport of which t» the enemy is forbidden by either belligerent in conform¬ 
ity with general International Law.”* Contraband of v^ar denotes such arti- 

cs as are considered objectionable to be carried by a neutral to a belligerent 
., aus '* },Y are calculated to be of direct service in carrying on war or other- 
wise assist one of the belligerents in the conduct of war. 

Jackson observes that contraband is property which has a hostile destina¬ 
tion and ts of a character capable of assisting the enemy in war. 

The object of contraband, like that of blockade, is to cripple the enemy’s 
cornmc'ce. But in contraband it is the cargo which is the main object of 
capture, while in blockade it is the ship. 

('ll basi , s ' Th '- lasis °f the law of contraband, according to Pit* 

■° men, is the right of a belligerent 10 condemn neutral property which is 
destined for the military use of his enemy. 

1 Di r,\ si °“ of Commodities.—C.rotius divided commodities into three 
c asses: (I) things useful for war only, e.g., «rms, projectiles, powder, etc.. 
y' things useless for warlike purposes, e. g., fashion and fancy goods, clocks 
«aiu watches, soap, etc., and (3) things useful in war and peace indifferently, 

** Provisions, ships, naval stores, etc. According to him, the first 

was liable to capture while on their way to an enemy destination ; the second 
was always immune from capture and the third depended upon circumstances 
in each case. 

\ and makes somewhat of a similar distinction, but he includes limber 
and naval stores among those articles which arc useful for the purposes of war - 
and as such prohibits neutrals from carrying them to the enemy. 

I here is a divergence of opinion as to what articles arc to be termed as 
coniiaband. The British view favoured a long list of contraband goods and 
divided articles into absolute contraband and conditional, occasional or 
relative contraband. Absolute contraband included articles such as arms, 
machinery for manufacturing them, ammunitions, powder, clothing of a military 
character, etc., while conditional, occasional or relative contraband consisted • 
ot articles such as provisions, coal, gold, etc., which were contraband or not 
according to circumstances. The French view, which was followed by other 
continental powers, deemed comparatively few articles to be contraband and 
held that there could not b conditional contraband articles. The same thing 
was either contraband or not and could not be both, i. e. t contraband in one 
set of circumstances and innocent in another. 

The unratilicd Declaration of London (l&Oy) ,„ a dc an attempt to settle the 
long-drawn out controversy between ihc two conilicting views. Ii divided " 
articles into three categories, viz., absolute contraband, conditional contraband 
and non-contraband. 


}• Oppcnlieiui : International Law, Vol. II, p. 7'•!». 
**• Hans Kclscn . Principles of Inern-iiional Law. y. 
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Absolute contraband.—Goods absolutely contraband arc those articles 
which are particularly meant for being used for the purposes of war, e.g arms 
of all kinds, machinery for manufacturing them, projectiles, powder, gun- 
mountings, cloth and equipment of a distincti\ely military character, harness 
w and saddle of a distinctively military character, armour plates, war-ships, etc. 
Such goods carry the gui/t on their face. They arc articles which arc of such 
military advantage to the enemy as would warrant a belligerent to capture 
them. Grotius, therefore, rightly took the view that a neutral furnishing such 
absolute contraband articles to a belligerent became “of the party of the 
enemy.” Such goods can be condemned and confiscated whether the carriage 
of the goods is direct or entails trans-shipment of subsequent transport by 
land. 

Conditional Contraband. —Goods conditionally contral and arc those 
articles which may be used for put poses of war .is ,v« 11 as of peace. They are 
articles such as foodstuffs, forage and grain, cl thing, fabrics, gold and silver 
in coin or bullion, vehicles, boats, railway inatciial, Inc I, hanuss and saddlery, 
etc. Such articles were liable to capture if destined for the armed forces of a 
belligerent or found on board a vessel Ix.und for a territory belonging to or 
occupied by tl.c enemy, and when they were not to be discharged in an 
intervening neutral port. 

Non-Contraband. Non-contraband m free articles included raw cotton, 
•7 wool, silk, jute, oil seeds, rubber, raw hides, manures, China ware, clocks and 
watches, fashion and fancy goods, ollicc furniture, etc. Such articles could not 
be declared contraband in any circumstances. 

The Petcrhoff Case. —The subject of contraband engaged the attention 
of the Supreme Court of America in the case of the Pdrehoff' where there was 
a shipment of contraband goods from England to Matamoras, a neutral port 
situated on the Mexican side of the Rio < ■ramie, during the civil war. It was 
alleged that the ship intended to violate the blockade of the coasts of the 
Southern Confederacy, though apparently destined for a neutral port. The 
Court observed : 

“The classification of goods as contraband or not contraband has 
much perplexed text-writers and jurists. A strictly accurate and 
satisfactory classification is pcihaps impracticable ; but that which 
is best supported by American and English decisions may be said 
to divide all merchandise into three classes: (1) Articles 
manufactured and primarily or ordinarily used for military purposes 
in time of war ; ;2) Articles which may be and arc used for 
purposes of war or peace according to the circumstances ; and ( 3 ) 
Articles exclusively used for peaceful purposes. Merchandise of 
the first class, destined to a belligerent country or places occupied 
by the army or navy of a belligerent, is always contraband ; 
merchandise of the second class is contraband only when actually 
destined to the military or naval use of a belligerent ; while 
merchandise of the third class is not contraband at all, though 
liable to seizure and condemnation for violation of blockade or 
siege.” 

Article 30 of the unratified Declaration of London lays down that 
absolute contraband is liable to capture if destined to territory belonging to, or 
occupied by, the enemy, or the armed forces of the enemy. Any kind of enemy 

I. 11866' 5 Wallace, 5». 
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destination is all that is required for the capture of absolute contraband 
articles. There is a presumption of enemy destination when the ship's papers 
reveal that the goods are to be discharged in an enemy's port, or delivered to 
his armies or warships. 

Article 33 provides that conditional contraband is only liable to capture 
if destined cither for the armed forces or a government department of the 
enemy State. It is essential for capture in case of conditional 
contraband that the articles must be destined for the armed forces of the enemy 
State, or one of its government departments. There is a presumption of enemy 
destination if the conditional contraband is consigned to a fortified place held 
by the enemy, to one of his bases of operations, to enemy authorities, or to a 
contractor in the enemy country who supplies the cnetr y Government with 
articles of the kind in question. Lawrence aptly points out that “the use to 
which the goods arc to he put fixes their guilt or innocence ; the destination is 
proof of the use, and the papers arc proof of the destination." 

Essentials of Guilt.—Lawrence sums up the essentials of guilt in the 
matter of contraband in the following words : 

In the lirst place, it is transport and not bargain and sale which the 
law of contraband aims at. Neutral traders arc free to sell arms and other 
contraband goods within the neutral territory to agents of the warring powers. 
It is only when they export such articles to one belligerent that the right of 
capture is acquired by his enemy. 


Secondly, a belligerent destination is essential. 


And, thirdly, the offence is complete the moment a neutral vessel 
laden with contraband leaves neutral waters for a belligerent destination. 
As Lord Stow 11 said in the case of the Itninti 1 “the articles must be taken 
in delicto, in the actual prosecution of the voyage to an enemy's port." 

According to the Declaration of London, 1909, articles intended 
exclusively for the use of the sick and the wounded or for the use of the 
carrying \csscl, her crew and | assengers during the \oyage arc immune from 
capture even though their destination is hostile, inasmuch as such articles* 
arc not treated as contraband. 


Penalty for carrying contraband. —Articles 39 and 40 of the Decla¬ 
ration of London provide that not only contraband goods but also the vessel 
which carries them may be confiscated if the contraband reckoned by value, 
weight, volume or freight forms more than half the cargo. In case the goods 
arc condemned and the vessel released she may be made liable to pay the 
cost v and expenses incurred by the captor in respect of the proceedings « n 
the national Prize Cou t and the custody of the ship and cargo during the 
proceedings. It also renders the owner of contraband goods liable t<» the 
loss of his innocent goods found on board the same vessel, but releases 
innocent cargo which is the property of other owners. If less than hall ot a 
vessel’s cargo is contraband, she is not liable to condemnation and her 
master may hand over the contraband to the belligerent warship. 


In practice the British and Continental countries send .the captured con-^ 
tr.iband cargoes or the vessel carrying them for adjudicatioi to a Prize Court, 
established by the belligerent State. If the Prize Court confirms the seizure. 


l 3 C. Robinson. Admiralty Reports, Vol. Ill, p. 167. 
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the cargo or the vessel is deemed to be a good prize and is confiscated to the 
captor’s State. 

It was observed by Sir William Scott in The Neutralists ' that the modern 
rule of the law of nations is, certainly, that the ship shall not be subject to 
condemnation for carrying contraband articles. But this rule is liable to 
certain exceptions : Where a ship belongs to the owner of the cargo, or 
where the ship is going on such service, under a false destination or false 
papers ; these ciicumstanccs of aggravation have been held to constitute 
excepted cases out of the modern rule. 

Compensation for Lawful Seizure.—In three eases compensation is to 
be given when goods arc lawfully seized. They are : 

1. When a vessel is encountered at sea, her mastci being unaware of the 
outbreak of war or of the articles declared contraband. 

2. When the master having become aware of the outbreak ot war 
lias had no opportunity of discharging the contraband ; and 

3. When medical stores are seized under stress of urg-nt necessity. 

The Declaration of London, 1909, did not come into force for want of 
ratification. During the I iisi World War Great Britain added innumerable 
articles to the al solute contraband list of the Declaration ol London. I he 
impact of “total war” in the Second World War almost discarded the 
Declaration ol London with icgard to contraband aitides. 1 he old rules 
with regard to contraband were disregarded with impunity. A new contra¬ 
band list was proclaimed by Great Biitaiu in September lv>39, which almost 
covered tvciy conceivable kind of article. 

^ The Alwaki.—In the case of the Alwaki *, there were the Aiwa hi and 
three other Dutch vessels, together with one Norwegian ship which had been 
shipped bef »rc the commencement of hostilities from South American ports 
‘to order* Hamburg or 'Rotterdam and/or Hamburg’ and contained articles 
which were partly absolute contraband ami partly conditional contraband. 
The ships were seized after the outbreak of the war. The Court held that in 
prize cases the onus is upon the claimant to put forward and establish a 
claim ; it is not for the Crown to plead and particularize an aflirinativc 
ease : the capture may be presumed to be in order until some claimant 
comes forward and establishes his claim. I*he Court condemned the goods 
as contraband. 

Relationship between Contraband and Blockade.—'1 he two essential 
elements of the conception of contraband are the character of the goods and 
an enemy destination. Only such goods as arc on the contraband lists and 
intended to be imported into ihe enemy teriitory arc liable to seizure ami 
condemnation. Blockade involves “the interception by sea of the approaches 
to the coasts or ports ol an enemy with the purpose of cutring off all his overseas 
communications. Its object is not only to stop the importation of supplies but 
to prevent export as well.” 3 The essential difference between contraband 
and blockade is that unlike the ease of contraband, in the case of blockade 
of any portion of the jnemy’s coast or any of his ports, all merchant ships of 
whatever description and of whatever nationality, are subject to confisca¬ 
tion, no matter whether they have contraband, conditional contraband or 

L 6 C. Rob. 30. 

2. Probate Division (1940 . p. 215 

3. Higgins and Colombo' : International law of the *»<a. 2nd Ed. p. 539. 
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J" 3 " , f Uclcs - rhe feet thai the ship is attempting ,o enter or leave 
1 ±' / ; r | C ' ,aSt ,S ' k T h fo J its condemnation. The result is that 
,1! ' ,h 5 ,g r between the law of blockade and the law of contraband, 

has been that the former ,s limited in area and the latter in scope. 

The old distinction between the law of blockade and the law of contra- 

and seems to have disappeared with the two great wars. Owing to present 

of the total war where everything is made subordinate to the 
overmastering dictates of war “the law of contraband has been adapted to 
pertorm the functions of blockade, and without the narrow geographical 
limitations to which the old blockades were restricted. What has been 
-one on both sides during the two great wars amounts to nothing less than 
ait assertion of the right to destroy the whole of the sea-borne trade which 
serves the needs of the enemy, under whatever Hag it maybe carried and 
through whatever countries it may pass. The methods used by the opposing 
belligerents d.ffered w.dely and the policy adopted by the Allies was 
tech.u ally just.fied as a reprisal for the illegalities committed by the enemy, 
hui the purpose on each side was the same.•** 

~ Doctrine of Continuous Voyage 

,‘‘T hc doctrine of continuous voyage consists in treating an adventure 
which 11 ivolses the carriage of goods in the firs; instance to a neutral port 
and thence to some ulterior and hostile destination, as being for ceruin 

i.MM ir’,g n y "" c . transportation, with all the consequences which woul.l 
attach 11 the neutral port had not interposed.** (Pitt Cohen). 

,,r " TI ? C ' IOCIrinC r°f co, ;. til V IOus v °y»se was a legal conception formulated 

w at on neutral trade which became known 

as lhc Rule of the War of 1756.’ This Rule declared that neutrals may 
not engage in time of war in a trade not open to them in time of peace.”* 

I.rr , l! he .i' C - U,lal vesscls sou K h ' «° evade capture of contraband goods by 
to an nilm V ° yaye * n L° ,W ° pa ’i lS - VVI,C " lhe y c arrie<l contraband of war 
a e, rd v 7 u"“ n ‘ ry ’ ,hcy r U ‘ d SUr ' ostensibly for some neutral port 
don , > , ,° , P i PC15 ’ wouU1 , U, ! <1 ,hcir car 8 ° ““he ostensible destina- 

- neutral port, pay duties, if necessary, reload it and then try 

Ire^ n I h it™? | de V‘ na,,0n ; ' hc bdligerenl port. Similarly for 

breaking the blockade they woul 1 take as tl.eir ostensible destination some 
neu ral port adjoining the blockaded coast and would try to reship the 
goods to the blockaded port from that neutral port. The application of the 
‘im m" C , r continuous voyage or continuous transportation, however, foiled the 
attempt of neutrals to evade the rule with regard to contraband of war or 

bl ° c ,; ade ; 11,0 lloc,rinc lai<1 , down that goods which would be contraband if 
carried to an enemy port could be intercepted as contraband even though they 
were being earned ostensibly to a neural port, if they are really intended to 

be lor warded either by land or by sea from lhc neutral port to a hostile 
destination. r 

1 1 }' OT J hc JPP ll cation of the doctrine of continuous voyage, there must 
r * 7? • inler P°sition of an immediate port, dividing the voyage or 

transportation into at least two parts, and the vessel might be seized on the 
mst part ot such a voyage and condemned by a belligerent upon proof of 
the intention of ihe owner or master to continue the voyage. 

9 r!’ w iT i,h v : Thc _ Crisi> in lh « Law of Nations, p 59 

Book ofin.^rna^?!!^ : $ 7 eDoc,rin * Continuous Vov«v. 1756-1815 : The British Year 
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Applicability of Continuous Voyage to Blockade, Contraband and 
Ci neutral Service. —“The doctrine of continuous voyape”, observes Hyde, 
“offered a device which was employed by the Prize Courts to frustrate evasion 
by neutral traders of belligerent prohibitions such as those forbidding partici¬ 
pation in the colonial trade of the enemy, or the carrying of contraband to 
its territory, or the attempting to break a blockade of its coasts. 


“The examination into the continuous nature of voyages is, or may be, 
necessary in reference alike to blockade, trade with enemies, unncutral 
service, and carrying contraband, and, indeed, to all cases where the destina¬ 
tion of the vessel or cargo is material...Examinations into continuity of 
voyages occur chieffy where a subject of the capturing power is supposed to 
be trading with the enemy, or a neutral to be sending contraband goods to 
the enemy, or under what is called the ‘Rule of 1756*...It also becomes 
important in case of suspicion of an intent to break blockade. If a cargo is 
destined to be carried through blockade, it can be captured at any stage of 
the voyage. A neutral destination will often be interposed in such case, 
with all the ceremonies of landing, trans-shipping, sale, etc., as in the case 
of contraband ; and the same tests and principles of reasoning apply to both.” 
[Cf. Wheaton : Elements of International Law, 1936 Ed., pp. 558-560J. 


The doctrine has, therefore, been applied in cases of prohibited trade ; 
cases of blockade ; and cases of contraband. The Rule of the War of 175G, 
discussed shortly after, enabled the belligerents to prohibit neutrals from 
carrying on a trade closed to them in time of peace. As regards the 
application of the doctrine to blockade, it permitted the cargo to he captured 
at any s(agc of the voyage if tlie same was destined to be carried through 
blockade. The doctrine was applied to blockade in the case of The Maria 

The doctrine has also been 
l he Lbenezer 9 , The Martha Van 


Mi/iun 1 and in that of The Charlotte Sophia. * 
applied to cabotage or the coasting trade : 
Comminga.* 


With respect to contraband Art. 39 ol' the Declaration of London 
provided that “absolute contra l and” was liable to capture if destined to 
territory belonging to or occupied by the enemy or to his armed forces, it 
being immaterial whether the carriage of the goods was direct, or entailed 
trans-shipment or even a subsequent transport by land. 

Leading Cases on Continuous Voyage. —Lord Slowed explained 
the principles of continuous voyage in the case of the Maria 5 in the following 
words : 


“It is an inherent scaled principle that tile mere touching at an y 
port without impoi ting tlic car o into the common stock of the 
country, will not alter the nature ••!* the voyage, which continues 
the same in all respects, and must be considered as a voyage to 
the country to which the vessel is actually going for the purpose 
of delivering the cargo at the ultimate port.” 

In the Polly 8 Sir William Scott obs erved : “If an American (the neutral 
111 question) is not allowed to carry on this tiadc directly, neither can he be 
allowed to do it circuitously.” 


h tlflOi) 6 C. R. 201. 

L (1806) C. R. 204. 

1- 6C.R 250. 

4 ’35 Anr. 66. 

5- (1799) 5 C- Rob. J68. 

6. (-800) 2 C. R. 362. 36s. 

*c\rQ 
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In the Bermuda. 1 2 which was captured on a voyage from England to 
Nassau, an interposed neutral destination was held insufficient to exonerate 
the ship, and the liability to arrest was held to attach to the first section of 
the voyage, as to the last, and even although the last section was to be 
performed by another vessel. The Court observed : 

“It makes no difference whether the destination to the rebel port 
was ulterior or direct ; nor could the question of destination be 
affected by trans-shipment at Nassau, if trans-shipment was intended, 
for that could not break the continuity of transportation of the 
cargo. The interposition of a neutral port, between neutral 
departure and belligerent destination, has always been a favourite 
resort of contraband carriers and blockade runners. But it never 
avails them when the ultimate destination is ascertained. A 
transportation from one point to another remains continuous, so 
long as intent remains unchanged, no matter what stoppages or 
trans-shipment intervene.** 

In the Spingbok' 1 the Supreme Court of the United States condemned the 
cargo of a British vessel captured en route to Nassau because the character 
of the cargo left no room for doubt that its true destination was a blockaded 
port. 

In the Peterhoff 3 the doctiinc was carried to the farthest extent when the 
alleged ulterior destination of the contraband cargo was applied to land trans¬ 
port as well. 

I hc United States applied the doctrine of continuous voyage even to a 
blockaded port where there was an intention that the cargo after being landed 
at the neutral port was to be sent forward to the blockaded port by the same 
or another ship. 

Although the principles of continuous voyage were accepted in the main 
by the nations, there existed diversity of opinion with regard to the conditions 
under which contraband was liable to captuic. In the United States contraband 
goods discharged in a neutral port when they were to be forwarded to an 
enemy port for belligerent uses were freely captured as if they were forwarded 
direct by a single voyage to the enemy port. The doctrine was accepted by the 
French Prize Courts during the Crimean War, by the United States Supreme 
Court during the American Civil War and by Great Britain during the South 
African War. |Thc~CoiUinent of Europe, however, did not accept this doctrine 
and insisted only on the acceptance of absolute and conditional contraband 
lists. Accordingly the unratified Declaration of London of 1909 evolved a 
compromise whereby the doctrine of continuous voyage was fully maintained 
as regards absolute contraband and it was declared that it was immaterial 
whether the carriage of goods was direct or entailed trans-shipment, or a 
subsequent transport by land ; but it was not applied to the carriage of 
conditional contraband except in the rare cases where the ultimate destination 
was a belligerent country with no sca-board or coast-line. The Declaration of 
London, 1909, also laid down that whatever may be the ulterior destination of 
a vessel or of her cargo, she could not be captured for breach of blockade if, 
at the moment, she was on her way to a lion-blockaded port. The Declaration, 
however, remained unratilied and during the two world wars the above rule 

1. 3 Wallace, 551. 

2. 1185b) 5 Wallace, 1. 

3. (1866) 5 Wallace. 56 
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was flagrantly violated inasmuch as the doctrine of continuous voyage was 
applied to the carriage of conditional as well as absolute contraband. 

In the First World War the British Courts extended the doctrine ol 
continuous voyage much beyond the rule laid down in the Declaration of 
London. In the case of the Aim 1 the ship along with three other Norwegian 
vessels, together with one Swedish ship, was proceeding from New York to 
Copenhagen with large cargoes of food-stuffs. The Kim was partly laden with 
hides and partly with rubber. The vessels were captured by British forces in 
November 1914 and their cargoes seized as conditional contraband, except for 
the rubber of the K m which was seized as absolute contraband. Sir Samuel 
Evans in delivering the judgment observe 1 that “the doctrine of continuous 
voyage, or transportation, both in relation to carriage by sea and to carriage 
over land, had become part of the la v of uatio is at the commencement of the 
present war, in accordance with th: principles of recognized legal decisions, 
and with the view of the great body of modern jurists, and also with the 
practice of nations in recent maritime .warfare.** With regard to the partial 
immunity of conditional contraband articles granted by the Declaration of 
London the learned Judge disagreed with the compromise reached at the 
conference and observed : 

“As is usual in compromises, there seems to be an absence of logical 
reason for the exclusion. If it is right that a belligerent should 
be permitted to capture absolute contraband proceeding by various 
voyages or transport with an ultimate destination for the enemy 
territory, why should he not be allowed to capture goods which, 
though not absolutely contraband, become contraband by reason 
ot a iurthcr destination to the enemy Government or its armed 
lorccs ? And with the lacilitics of transportation by sea and by 
land which now exist the right to a belligerent to capture condi¬ 
tional contraband would be of a very shadowy value if a mere 
consignment to a neutral port were sufficient to protect the goods. 
It appears also to be obvious that in these days of easy transit, if 
the doctrine of continuous voyage or continuous transportation is 
to hold at all, it must cover not only voyages from port to port at 
sea, but also transport by land until the real, as distinguished 
Irom the merely ostensible, destination of the goods is reached.*’ 
The learned Judge concluded that the cargoes were not destined for con¬ 
sumption or use in Denmark or intended to be incorporated into the general 
stock of that country by sale or otherwise and that Copenhagen was not the 
real bona fide place of delivery but that the cargoes were on their way at the 
tunc ol capture to German territory as their actual real destination. It was 
observed that “contraband articles are said to be of an infectious nature, and 
Uicy contaminate the whole cargo belonging to the same owners. The innocence 
ol any particular article is not usually admitted to exempt it from the general 
confiscation.* b 


Rule of .he War of 1756 —I he doctrine ..1 Lolu .i 
8 rm a c l rC f r d C d as con nectcd with the application of the “ 
ol I/j6 , which enabled the belligerents to prohibit neutrals I 

FnM, i C b lo . ,hc ' n in t limc of I ,cacc - during the Seven Years' War Willi 
hrr . d * * ranCC hn 1 d,n « ,l ‘ al naval superiority of England did not enable 
Vw‘ , C . afry hc r c°tonial trade permitted lllc Netherlands, which was 
J':"'* 1 ’ C , arry l on , l ! ,at lradc by 1,cc,,sc - The British Government ordered the 
scizuie ol Dutch ships with their cargoes on the ground that they ‘ ’ 

*• U91f>) Probate, Division, p. 215. 
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incorporated with the enemy’s merchant-marine and were as such liable to 
capture. The English Courts refused to allow such traffic, holding that a 
neutral, hv engaging in time of war in a trade closed to him in time o» peace, 
rendered services to a belligerent which were inconsistent with a neutral’s dutv 
of impartiality. Shorn of all detail, the Rule of 1756 expressed the practice- 
in fact older than 1756—that the innocent but ordinarily closed trade in 
time of peace between one port of a belligerent and another such port or 
between the mother country and one of her colonics was not allowed by the 
other belligerent to be carried on by neutral vessels. Lord Stowell observed in 
the case of the Immanuel 1 that where coasting or colonial trade is prohibited to 
neutrals in time of peace and opened during war, neutrals engaging in such 
trade incorporate themselves in enemy’s merchant-marine and are' liable to 
either enemy. The Rule of 1756 was later adopted by America and Japan. 
The unratified Declaration of London did not express any view on the Rule of 
1756, and left it unsettled. (Art. 57). 


CHAPTER LV 


UNN'EUTRAL SERVICE 

■ r I ‘“ -||, e tcrin “unneiiUBl service" denotes “acts sometimes 

lervir." f ^ * W, "j h , 1 " J volvc a » entry f°r 'he time being into the 

Mm'in h- 1 eingc'ci-.t, and the doing for him what is of direct advantage to 
him in his war. (Lawrence). Such unneutral service is rendered by neutral 
vessels by giving material assistance to a belligerent. The other belligerent 
a r, S ht to . lnfl,ct <’ n ‘hem penalty varying according to the immens¬ 
ity pi the unncutral act H„ example, if a private vessel of a neutral State 

carries troops of one belligerent or transmits by radio military intelligence 

tui Ills use, It is doing unncutral service and is liable to be destroyed at 
blinilarl y» »• a neutral vessel lays mines or is carrying commercial 
S - , ;; m 1 on f .P( acc another in the interest of one belligerent, it carries 
' . 11 the liability ol being sunk at sight in the former case or being captured 
and condemned as a prize in case gf the latter. 


The Declaration of London. —The Declaration of London (1909), which 
could not be enforced for want of ratification, declared for the first time a 
coherent law on unneutral service. Article 45 provided that, if a neutral 
vessel was on a voyage specially undertaken with a view to cither (a) the 
transport of individual passengers who were embodied in the armed forces of 
the enemy, or (b) the transmission of intelligence in th: interest of the enemy, 
the vessel was liable to condemnation if the service was rendered knowingly, 
though it need not necessarily be an exclusive service. The vessel and the goods 
on board belonging to the same owners were also liable to condemnation, if to 
the knowledge of the owner, the charterer, or the master, the vessel was trans¬ 
porting a military drtachrr ent of the enemy, or one or more persons who, in 
the course of a voyage, directly assisted the operations of the enemy. But the 
vessel was not liable to condemnation if there was ignorance of the outbreak 
of hostilities, or lack of opportunit\ for discharging passengers after 
becoming aware of it. Article 47, however, provided that the belligerent 
cruiser might demand the surrender as prisoners of war of any individual 
embodied in the armed forces of the enemy found on board a neutral 
merchant vessel, even though there might be no ground for the capture of 
the vessel and the vessel may be allowed to go on her way. Article 46 
provided that unneutral services of - the graver and more serious kind rendered 

1. (17‘J9) 2 C. Rob. 18b. 
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the vessel and any goods on board belonging to her owner liable to confisca¬ 
tion by placing her in the position of a captured enemy merchantman. Such 
cases arose when a neutral vessel took a direct part in hostilities or was under 
the orders or control of an agent placed on board by the encii.v government, 
or when the neutral vessel was in the exclusive employment of the enemy 
government, or when the vessel was exclusively engaged in transporting 
troops or intelligence in the enemy interests. 

Article 47 of the unratified Declaration of London provided for removal 
from the neutral ship of only persons incorporated in the enemy forces, i. 
soldiers or sailors on board, but this rule was given a go-by both i i the First 
and Second World Wars. In November, 1914, the British Government as a 
measure of reprisal ordered enemy reservists on neutral vessels to be made 
prisoners of war, which, in effect, applied to all enemy subjects of militar> 
age. Again, in January 1940, a British cruiser to«.k ..ft' the German civilians 
of military age from a Japanes*' vessel Asama Mam. 

Other terms.—Hall styles unneutral service as “analogues of contraband ” 
Holland uses the expression “Knciny Service”, while French text-writers call 
it as "Assistance Hostile.” Oppenheim preferred Hall's phrase, though he 
used the term ‘‘Unneutral Service” because it had been officially adopted in 
the translation of the Declaration of London. 

Unneutral Service and Contraband.—Unneutral s rvice essentially 
differs from contraband in the following respects: In the first place, as Law¬ 
rence points nut, “there is a difference in the character of the ac ts them¬ 
selves. What takes place in cas**s of contraband is d<>ne purely as a matter 
of trade. Its subjects arc coimnnditi s and its object gain. In unneutral 
service the acts are not acts of ordinary commerce. Their predominant 
attributes are warlike rather than mercantile,” i. e. % carrying non-military 
individuals in the service of the enemy, transmission of political despatches, 
etc. In other words, contraband consists of certain goods only ; but in 
unneutral service there is also the carriage of persons and despatches for the 
enemy. In the second place, for legal confiscation of the contraband 
merchandise enemy destination is csscini.il in case of contraband while 
destination is immaterial in unneutral service. It is the nature of the 
mission which is important in unneutral service. Hyde also observes 
that hostile destination pioof of which plays so important a part in the 
treatment of contral and need not always be shown to exist in order to 
•ustify interference with the carriage of enemy military persons ; lor the 
nght to intercept them may, in the particular case, rest ’upon the nature of 
their mission or upon the actual conduct while in transit. In the third 
place, there is a difference in the penalty also. Unlike contraband, cargo is 
confiscated only in rare instances in cases of unneutral service. In contra¬ 
band the noxious cargo is primarily confiscated and the vessel is condemned 
tn aggravated cases. In the case of unneutral service the confiscation of the 
vessel takes plate primarily along with any unlawful things she maybe 
arrying, but not generally of the cargo cxiept in aggravated cases. In the 
»sl place, Oppenheim distinguishes by pointing out that carriage of contra- 
amt need not necessarily, and in most cases in practice does not, take place 
m the direct service of the enemy, while in unneutral service carriage of 
persons and despatches for the enemy usually takes place in the direct 
vice ol the enemy and consequently represents much more Intensive 
assistance to him, and a much more intimate connection with him, than 
carnage of contraband. 
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Unneutral Service and Hostile Service.—Unneutral service may 
also he distinguished from hostile service. The case would be of unneutral 
service where the service is only partial, e. g. t where the vessel was 

engaged in carrying military persons or despatches concurrently wih her 

employment partly of an innocent character. Article 46 of the unratified 
Declaration of London (1909) enumerates four instances of hostile service 
where the neutral vessel acquires enemy character and may be treated as such. 
They are : (i) when a neutral vessel takes a direct part in hostilities ; (ii) 

when she is under the orders or control of an agent placed on board by the 

enemy government ; (iii) when she is in the exclusive employment of the 
enemy government ; and (iv) when she is exclusively engaged in the transport 
of enemy troops or the transmission of intelligence in the interests of the 
enemy. The stress is in each case on the exclusiveness of the engagement. 
Such unneutra] services are of the graver and more serious kind and render 
the vessel and any goods on board belonging to her owner liable to confis¬ 
cation and place her in the position of a captured enemy-merchantman. 

Case Law.— A few cases on the subject may be noticed. In the case of 
the OroZtmbo, 1 it was an American ship, which, during the war with Great 
Britain and Holland in 1807, was carrying three senior Dutch military officers 
and two Dutch civil servants to Batavia on the orders of the Government of 
Holland. In the course of the voyage she was captured by the British. It was 
held that the vessel was a transport which was in the service of the enemy, and 
liable to condemnation. As regards the number of military persons to 
constitute such a case, it was said that number alone is an insignificant 
cirt umstancc in the considerations on which the principle of law on this 
subject is built ; since fewer pesons of high quality and character may be of 
more importance than a much greater number of persons of lower condition. 

The American vessel Friendship,* was condemned in 1807 for having, 
under contract with the French Government, undertaken to transport French 
military ofliccrs and marines. It was held that a vessel hired by the enemy 
for the conveyance of military persons is to be considered as transport subject 
to condemnation. 

The case of the Atalanta 3 furnishes an instance of transmission of 
intclligencc’to the enemy. It was a neutral ship (a Bremen ship), carrying a 
packet containing despatches hidden in a tea chest from the Government of the 
Isle dc France to the minister of marine at Paris. These despatches were being 
taken within the knowledge of the captain of the neutral ship. The ship was 
captured by the British Government. Both the ship and the cargo were 
condemned by a British Prize Court. It was held that the carrying of 
despatches was a service, which, in whatever degree it existed, could only be 
considered in one character—as an act of the most hostile nature and the 
vehicle in which they arc carried must also be confiscated. 

In the Affair of the Trent, the British mail steamer Trent was stopped on 
its way from Habana to St. Thomas by an American cruiser San Facinto in 
1861 during the American Civil War, and two of its passengers, Mason and 
Slidell, who were proceeding as envoys of the Southern Confederacy to Great 
Britain and France, were forcibly removed along with their two secretaries. 
The United States contended that since despatches were clearly contraband, 
the bearers or couriers who undertook to carry them fell under the same 

1. (180“) 6. C. Rob. 430. 
i. 110 )6C. R. b. 420. 

(lfc( fc) 6 C R<b. 440. 
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category. Great Britain, on the other hand, repelled the contention of U. S. A. 
by observing that the character and office of the person captured didnot make 
them contraband, inasmuch as they were being sent out as envoys to neutral 
powers and the seizure was unjustified as a neutral State had absolute right 
to maintain diplomatic relations with the belligerents. She further alleged 
that the act of the United States was “an affront to the British ‘flag and a 
violation of International Law.*’.After protracted negotiations the United States 
released the prisoners and the law of contraband was held inapplicable to their 

case. 

In the well-known case of the S. S. China, which was an American mail 
and passenger ship sailing between Shanghai and the American ports, there 
were in 1916 on board the ship several German, Austrian and Turk passengers 
who were bound for Manila. A British cruiser Lanrentxc on inspection removed 
these passengers. The Washington Government entered a strong caveat on the 
ground that the persons did not fall within Article 47 of the Declaration of 
London, which allowed the capture of persons belonging to the army and navy 
only. The British Government replied that these persons were carrying on 
subversive activities, Lei g engaged in the smuggling of arms. While this 
controversy had not yet been settled, the United States entered war and the 
prisoners were released. 

In the case of the A>ama Manx, which was a Japanese vessel on voyage 
from an American port Honolulu to thr Jap. ncse port of Yokohoma, she had 
onboard some German civ ilians. The incident took place during the Second 
World War in January 1940 when Japan was a neutral. When the Asama Maru 
was about to enter the Japanese tcrritoiial waters she was seized by a British 
cruiser, who took oil 21 German civilians from the ship. On a protest made 
by Japan against the detention of the civilians, the British Government 
pleaded that under the German Army Code, every German male from the age 
oi lb years up to the age of 45 years must bear arms for the country and, 
therefore, these 21 German civilians, mostly of military age, were in the 
position of contraband, because if and when they could go to Germany they 
would have to serve in the German Army. The Chamberlain Government 
subsequently released 9 out of 21 German detenues oi the ground that they 
were relatively unsuitable for military service. 


\ 1 


CHAPTER LVI 


THE RIGHT OF VISIT AND SEARCH 


Its Implication. —“The right of visitation is the right of belligerents to 
visit and, if need be, search neutral merchantmen for the purpose of ascertaining 
whether these vessels really belong to the merchant marine of neutrals, and, if 
this is found to be the case, whether they are attempting to break blockade, or 

are carrying contraband, or rendering unneutral serve to the enemy........Its 

raison d'tire is so obvious that it has long been universally recognized in practice. 
It is indeed the only means by which belligerents are able to ascertain whether 
neutral merchantmen intend to bring assistance to the enemy and to render 
him unneutral services.” (Oppenheim). 

Object.— Hyde observes that in theory “the object of visit and search is 
to place information, chiefly concerning neutral ships, within the reach of the 
belligerent whose warships encounter them in order that it may exercise the 
lull measure of its rights as such in the light of information that may thus be 

disclosed.” 
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Belligerent Right.-“The right of visitation and search of neutral vessel, 
at sea is a belligerent right, essential to the exercise of the right of capturine 

blockade ° f a ” d VCSseIs committ ing a breach of 

sea or in HU^ h . may bC CX , erC1Sed over . P rivate vessels only either on open 
. .. : el l Sfront waters but never in neutral waters. The right is 
exe ctsable by all warships and military aircraft of belligerents after the 
■utbieak and before the end of war in the maritime or territorial belt of either 
belligerent, on the open sea and in the territorial waters of an ally, if the lalter 
has consented. Wheaton observes that “even i f the right of capturing enemas 
propei ty be ever so strictly limited, and the rule of free ships fue eoods\t 

Whether the sKn' V ' S,, , a,Km and sear ? h is cssenlial, in order to defermine 
to H e I f P ? ,hem “ lvcs arc neu,ral . and documented as such, according 
to the law of nations and treaties ; for, as Bynkershoek observes, “it is lawful 
to detain a neutral vessel in order to ascertain, not by the flag merely which 

»£ bu ' ,hc ,locumciits 

tw„ n . V !t7 A i ,er . ,l,C r‘ bccn stopped, it it visited by an officer or 
T , l r f ! P ' u hc purpose ° f ,hc visit is ,o ascertain the 
" “ 'It I V<: 1 SSt i 1, " c , c baracter of her cargo and passengers and the 
p< rt from which, and the destination to which, she is sailing. This is usually 

bTbnol hin , " , f l! l , r PafK;r! ° f !he veiScl - passport, muster roll, ,he 

he’masn r r ,le f "| X ’ c, ! hcr 0,1 board the vessel or by summoning 

warshfp ‘ merchantman with his papers on board the belligerent 


, S h '— f . examination of the shipping papers reveal, that the 
ves e is carrying contraband or rendering unncutral services she is imme- 
d ately seized but if ,t only throw* suspicion against the vessel, search is 
made by an officer or two ol the belligerent warship in the presence of the 
master of the vessel. No damage need be caused to the vessel or cargo. If the 
search clears the suspicion against the vessel she is allowed to continue her 
voyage, but if it confirms the presence of contraband or her engagement in 
unncutral service, the sesscl is seized. If the vessel is brought to the port 
fo search, full indemnity must be paid for loss of time, itc., if she is 
ultimately found innocent. 


In carrying search no undue delay or inconvenience is to be caused to 
the \csscls searched and all necessary courtesy and consideration should be 
accorded to them. 


Resistance to Search.— Article 63 of the Declaration of London, 1909, 
provided that forcible resistance to the belligerent exercise of the right of 
stoppage, search, and capture, involved in all cases the condemnation of the 
vessel. 


Convoys.— Convoys are ships of war protecting and escorting merchant 
ships. Lxcept Great Britain there is almost unanimity of opinion that 
convoyed vessels should not be searched by reposing confidence in the good 
taith of neutrals, who in a sense guarantee by placing the vessels under 
convoy of their public ships that they are not engaged in anv unlawful 
traffic inconsistent with their neutrality. This view is fortified by Art. 61 
o ‘he unrat.fied Declaration of London .(190.J wliichl -ays down that neutral 
vessels under the convoy of warships of their ownnationality are exempt from 
search, provided that the commander of the convoy furnishes written inform- 
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ation regarding the character of the ships and cargoes, when demanded by 
the commander of a belligerent warship. If the information conveyed by 
the commander of the convoying ship does not satisfy the commander of the 
belligerent warship, and he thinks that the confidence of the neutral warship 
is being abused, he may express his suspicions to the neutral commander, 
who must personally investigate the matter and should report his findings 
to the belligerent commander. If the commander of the convoying ship 
after investigation comes to the conclusion that the ship carries contraband 
or the investigation otherwise justifies the capture of the ship, the convoy 
must withdraw the protection and allow its seizure. If, however, the result 
of the investigation by the convoying commander is not to the satisfaction 
of the commander of the belligerent warship, the matter can only be settled 
by diplomatic intercourse. * 

The national convoy of a warship only grants immunity to its merchant 
vessels and the convoy of a warship of another neutral State does not extend 
immunity to the merchant vessel from search. When a neutral merchantman 
accepts the convoy of a belligerent, it becomes liable to condemnation on 
the ground oi hostile association and an implied intention to resist visit and 
search. * 

Public and Private Ships.—There is also a distinction between 
public and private vessels ol a nation in the mallei of visitation and search. 
In respect of its public vessels it is agreed on a'l hands that neither the right 
•ol visitation and search nor any other belligerent right can be exercised on 
board such a vessel on the high seas. A public vessel belonging to an independ¬ 
ent sovereign is exempt Iroin visitation and search even within the territorial 
jurisdiction of another State. 1 lie right of visitation and search, therefore 
applies only to private vessels which are neutral merchantmen, and not to 
public vessels. 

Lawrence while explaining the iule regarding visit and search points 
out that all jurists agree that the right of search Ixdougs to belligerents, and 
to belligerents only and, as Judge Story said in the case of the... Mari anna 
I'lor a it is allowed by the general consent of nations in time of war and 
limited to those occasions ; that the right can be excicised on merchantmen 
only who are bound to submit to search from a lawfully commissioned 
belligerent cruiser ; that though neutral ships of commerce must submit to 
belligerent search, n ulral men-of-war ai e lice from it ; and that a bclligci* 
ent vessel ina> chase under false colour or without colours "f a ,y Idud, but 
before it commences the actual work ot visit and search it must hoist its 
country's Hag. 

The right ol visit and search was appro, ed by the Permanent Court of 
Arbitration in the Carthage case* where it wasobs r.cd that “according to the 
principles unversally acknowledged, a belligerent warship has, as a general 
rule and, except under special circumstances, the right to slop a neutral 
commercial vessel in the open sea and proceed to search it to see whether it 
is observing the rules of neutrality, especially as to Contraband," 

The leading ease on the sul jeet is that of the Maria 3 where the right of 
visitation and search was attempted to be resisted by the interposition of a 
convoy ol Swedish ships of war. flic Maria was a Swedish merchantman, 

*• VVheaion : Krpous of the Supreme Couri. Vol. XI. |>. I. 

2- (I‘»I8). XIII. p 216. 

3. (1*99) I C. Rob. 340. 
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sailing under the convoy of a Swedish man-of-war. Great Britain being at 
war with l rance, a British squadron proposed to exercise the right of visit 
and search, which was forcibly resisted by the convoying vessel. She was 
condemned by the British Prize Court on the ground of sharing impliedly in 
the resistance offered by the frigate (a ship of war with great fighting power . 
In delivering the judgment of the High Court of Admiralty, Lord Stowell 
laid down the following three principles of law : 

.. , Tl jat the right of visiting and searching merchant 'ships on the 
lgh seas,.whatever be the ships, the cargoes, the destinations, is an incon¬ 
testable right ot the lawfully commissioned cruisers of a belligerent nation. 

i say, be the ships, the cargoes, and the destinations what they may, 
because, till they arc visited and searched, it does not appear what the ships 
or the destination are ; and it is for the purpose of ascertaining these points 
that the necessity of visitation and search exists.” 

2. I hat the authority of the neutral sovereign being forcibly inter¬ 
posed cannot legally vary the rights of a lawfully commissioned belligerent 
cruiser. 


3. 1 hat the penalty for the violent contravention of this right is the 

confiscation of the property so withheld from visitation and search. 

1 he judgment of condemnation pronounced in this case was followed by 
the treaty of armed neutrality, entered into by the Baltic powers in 1800, and 
the points in controversy were adjusted by the Convention of the 5 th June, 
1801, under which the right of search as to merchant vessels sailing under 
neutral convoy was modified by limiting it to public ships of war of the 
belligerent party, excluding private armed vessels. A little more than 
hundred years later, the controversy was set at rest by the Declaration of 
London (1909 ) t which held against the British claim. The Declaration of 
London, as discussed earlier, laid down that neutral vessels under their 
national convoy were exempt from search. 

L was observed by Sir William Scott 1 that “if a neutral master attempts 
a rescue, or to withdraw himself from search, h- violates a duty which is 
imposed upon him by the law of nations, to submit to search, and to come in 
for inquiry as to the property of the ship or cargo ; and if he violates this 
obligation by a recurrence to force, the consequence will undoubtedly reach 
the property of his owner ; and it would, I think, extend also to the whole 
property entrusted to his care, and thus fraudulently attempted to be with¬ 
drawn from the operation of the rights of war. With an enemy master the case 
is very different ; no duty is violated by such an act on his part and if he can 
withdraw himself he has a right so to do.” 

When Vessel and Cargo are liable to condemnation. —If the vessel 
of the neutral power resists the visit and search or if the visit and search 
reveals that the neutral vessel »s engaged in illicit act of aiding the tnerny cr 
if true character of the vessel cannot be determined due to absence of papers, 
the neutral vessel together wiih the cargo on it is liable to be captured 
and condemned after adjudication by a Prize Court. Neutral prize ought not 
to be destroyed unless there arecxceptional circumstances, and, if destroyed, 
compensation must be paid to the victim, liven when destruction is allowed 
the enemy persons on board the ship must be placed in safety. 


1. The Catharioa Elizabeth. 5 C. Rob 2 i 2. 
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Practice during World Wars. — Originally the right of visit and 
search was hedged in with severe restrictions so as to give the least inconven¬ 
ience to neutrals. But the two world wars gave a go-by to these salutary condi¬ 
tions. The exigencies of total war enabled the belligerents to intercept neutral 
vessels on the high seas with impunity and, without even preliminary examina¬ 
tion of the ship’s papers, the vessels were sent to port for a thorough examina¬ 
tion, thereby causing considerable delay and inconvenience to neutral vessels. 
The British practice of searching neutral vessels in port instead of on the high 
seas received adverse comments from jurists and other independent writers on 
the subject, but Britain justified the continuance of the same on the ground of 
danger from sub-marines during the cuurse of the search ami the growth in 
size of cargo vessels 
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APPENDIX A 

The Geneva Conventions of August 12, 1949 

History of the Conventions —The International' Committee of the Red 
Cross has throughout been the sponsor of the Geneva Convention for the 
protection of wounded military personnel and of the humanitarian conventions 
supplementing it. The Second World War ending in 1945 witnessed an era 
ol 'unprecedented massacre of civilian population, and there arose the tas k of 
perfecting the humanitarian content of international public law in the light 
of the experience gained. 

The International Committee set on its work by collecting preliminary 
information on such aspects of international public 1 iw that required confirma¬ 
tion, enlargement, or amendment and then submitted the new draft—based on 
the revision of the three former Conventions, the Geneva Convention of 1929 
for the relief of the wounded and sick in armies in the field, the Xth Hague 
t onvention of 1 907 for the adaptation to maritime warfare of the principles 
ot the Geneva Convention, and the 1929 Convention, on the treatment of 
prisoners of war—to an International Red Cross Conference and finally to a 
Diplomatic Conference empowered to give these treaties final validity. The 
International Red Cross Conference sat in Stockholm from August 20 to 31, 
1940, and was composed of the representatives of fifty Governments and fifty’ 
two National Rod Cross Societies. The '‘Diplomatic Conference for the 
Establishment of International Conventions for the Protection of Victims of 
the War” was convened by the Swiss . Federal Council, as trustee of the 
Geneva Conventions, at Geneva and was held from -April 21 to August 12, 
1949. Sixty-three Governments were represented at the Conference. 

Earlier Conventions. —The First Geneva Convention, created by the 
International Committee of the Red Cross in 1864, has been the source of the 
present Geneva Convention relating to Wounded and Sick in Armed Forces. 
It was revised at Diplomatic Conferences of 1906 and 1929. 

The Second Geneva Convention was adopted at the Diplomatic Con¬ 
ference held at Geneva in 1868. The Conference formulated provisions for 
adopting the principles of the Geneva Conventions to maritime warfare. 
This Convention was not ratified, but later became the Hague Convention of 
1899, and afterwards the Xth Hague Convention of October 18, 1907, which 
was ratified by forty-seven States. The Second Geneva Convention for the 
Amelioration of the Condition of Wounded, Sick and Ship-wrecked Members 
of Armed Forces at Sea was an extension of the First Geneva Convention on 
the • Wounded and Sick Ly applying the same to maritime warfare. 

The Third Geneva Convention of 1929 dealing with Prisoners of War is 
the basis of the Geneva Convention relative to the Treatment of Prisoners of 
War of August 12, 194 ». The earlier Convention consisted of 97 Articles, 
whereas the present has 143 Articles. The increase in the number of 
Articles has been mainly due to the desire of the countries meeting at Geneva 
to bring within the purview of humanitarian International Law all possible 
contingencies. 

The Fourth Geneva Convention relative to the Protection of Civilia n 
Persons in Time of War was drawn up by the Diplomatic Conference on 
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August 12, 1949. It adds nothing new but ensures the dignity of human 
person even in the midst of hostilities. Thu Regulations concerning tlie 
Laws and Customs of War on Land, annexed to the Fourth Hague Conven¬ 
tion of 1907, did not specifically provide for civilians save where the enemy 
armed forces were in the occupation of a territory. 

Geneva Conventions, 1949.—Four Conventions were concluded at 
Geneva on August 12, 1949. They arc (1) Geneva Convention for the 
Amelioration of the ( ondition of the Wounded and Sick in Armed Forces 
in the Field ; (2 I Geneva Convention for the Amelioration of the Condition 
of Wounded, Sick and Ship-wrecked Members of Armed Forces at Sea ; 
(.i) Geneva Convention Relative to die Treatment of Prisoners of Wir ; and 
(4) Geneva Convention Relative to the Protection of Civilian Persons in 
l ime ol War. 

1. Geneva Convention for the Amelioration of the Condition of 
the Wounded and Sick in Armed Forces in the Field.— The Plenipoten¬ 
tiaries of the Governments represented at the Diplomatic Conference held at 
Geneva Iron. Ap.il 21 to August 12, 1 949, for the purpose of revising the 
Geneva Convention for the Relief of the Wounded and Sick in Arms 

1,1 l l u f l,c,d J»ly 27, 1929, agreed to the following, among other, 
provisions. 

Wounded and Sick. —Under Article 12 of Chapter II members of the 
armed forces who arc wounded or sick shall b<: respected and protected in all 
circumstances. Thc> shall be treated humanely and cared for by the party 
t*> the conflict in whose power they may he. Women shall he treated with 
all consideration due to their sex. 

The wounded and sick of a belligerent who fall into enemy hands shall 
>c prisoners ot war, and the provisions ol international law covering prisoners 
' 1 war shall apply to them. (Art. 14 . 

,, 'V . al1 u, ” cs * a,w }» particularly alter engagement, parties to the conflict 
w nnV ‘° Ul . < C t y lakc aM P° ssib,c ,nc *surcs to search for and collect the 
wounded and s.ck, to protect them against pillage and ill-treatment, to ensure 

,l'spoilo,T' U ( a Ar. Ca |5). (OT ' ICai1 a ' Ml P r,:vcn ' 

tl,c C(, "! |ict sli.ill record in r< S|>cct of each Wounded, sick or 

xvldrl n,av"," f ‘ lc . a ‘ lvc 1 rse . P ar, y falli "8 '"I" their hands any particulars 
which may assist in his identification. (Art. 16;. 

carr;, !| a o!. i , C, ; ,0 i' h ' J C0 '.'! liCt sh ?" ,:nsure ,l,a ' burial or cremation of the dead, 
careful J'" ‘ ,,a * y as far as c.r rum stances permit, is preceded by a 

with t view | ,nall °r* P°. ss * b * c *’>' a ,n edical examination, of the bodies, 
tobe.nafl, >'* confirming death, establishing identity and enabling a report 
hvidn.r , r r i,K ‘? s sbal1 1,01 bc cremated except for imperative reasons of 
conlTicf shah 1 motlvc ‘ asc<, 1 on religion of the deceased. Parties to the 
according i t , n ‘ su ! < ' lbal *he dead are honourably interred, if possible 
according to the rites of the religion to which they l,:l »:i*e l. Art. 17). 

Ill fix I ^rfo C ^ 1 r U , ni,S and EstaWishmemi. -Under Article 19 of Chapter 

in no rirr.!m > . IShm,:nl i S a,,d mobllc mcd,Cal of ihe Medical Service mav 

pmSciwnT.*! CC *- bc atlacked ’ bul shal » « all times Ik respited and 
protected by the parties to the conflict. K 

* Perso ““el —Under Article 24 of Chapter IV' medical personnel 
mrn'fr i Cngagcd in l, “‘. scarch for, or the collection, transport <»r treat* 
the wounded or sick, o r in the prevention of disease, staff exclusively 
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engaged in the administration of medical units and establishments, as well 
as chaplains attached to the armed forces, shall be respected and protected 
in all circumstances. 

Buildings and Material. —Under Article 33 of Chapter V the 
material of mobile units of the armed forces which fall into the hands of the 
enemy, shall be reserved for the care of wounded and sick. 

Medical Transports.— Under Article 35 of Chapter VI transports of 
wounded and sick or of medical equipment shall be respected and protected 
in the same way as medical units. 

Medical aircraft, that is to say, aircraft exclusively employed for the 
removal of wounded and sick and for the transport of medical personnel and 
equipment, shall not be attacked, but shall be respected by the belligerents, 
while Hying at heights, times, and on routes specifically agreed upon between 
the belligerents concerned. (Art. 36). 

The Distinctive Emblem. —Under Article 44 of Chapter VII the 
emblem of the Red Cross on a white ground and words “Red Cross”, or 
“Geneva Cross” may not be employed except to indicate or to protect the 
medical units and establishments. 

Execution of the Convention. —Under Article 46 of Chapter VIII 
reprisals against the wounded, sick, personnel, buildings or equipment pro¬ 
tected by the Convention arc prohibited. 

Repression of Abuses and Infractions. —Under Article 49 of Chapter 
IX the High Contracting Parties have undertaken to enact any legislation 
necessary to provide effective penal sanctions for persons committing or 
ordering to be committed, any of the grave breaches of the present Con¬ 
vention. 

2. Geneva Convention for the Amelioration of the Condition of 
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea.— 

The Plenipotentiaries of the Governments represented at the Diplomatic Con¬ 
ference held at Geneva from April 21, to August 12, 1949, for the purpose of 
revising the Xth Hague Convention of October 18, 1907, for the Adaptation 
to Maritime Warfare of the Principles of the Geneva Convention of 1906, „ 
agreed to the following, among other, provisions. 

Wounded, Sick and Shipwrecked. —Under Article 12 of Charter II 
the members of the armed forces* and other protected persons who arc at sea 
and who are wounded, sick or shipwrecked shall be respected and protected 
in all circumstances, it being understood that the term “shipwreck” means 
shipwreck from any cause and includes forced landings at sea by or from 
aircraft. Such persons shall be treated humanely and cared for by the parties 
to the conflict in whose power they may be. 

All warships of a belligerent Party shall have the right to demand that 
the wounded, sick or shipwrecked on boaid military hospital ships, and hospital 
ships belonging to relief societies or to private individuals, as well as merchant 
vessels, yachts and other craft shall be surrendered, whatever their nation¬ 
ality, provided that the wounded and sick are in a fit state to be moved and 
that the warship can provide adequate facilities for necessary medical treat¬ 
ment. (Art. 14). 

The wounded, sick and shipwrecked of a belligerent who fall into enemy 
hands shall be prisoners of war, and the provisions of International Law 
concerning prisoners of war shall apply to them. (Art. 16). 
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After each engagement, Parties to the conflict shall without delay take 
all possible measures to search for and collect the shipwrecked, wounded 
and sick, to protect them against pillage and ill-treatment, to ensure their 
adequate care, and to search lor the dead and prevent their being despoiled. 
(Art. 18). 

Parties to the conflict shall ensure that burial at sea of the dead, 
carried out individually as circumstances permit, is preceded by a careful 
examination, if possible by a medical examination, of the bodies with a view 
to confirming death, establishing identity and enabling a report to be made. 
(Art. 20). 

Hospital Ships. —Under Article 22 of Chapter III military hospital 
ships may in no circumstances l e attacked or captured, but shall at all times 
be respected and protected. (Art. 22). 

Any hospital ship in a port which falls into the hands < f the enemy 
shall be authorised to leave the said port. (Art. 29). 

1 lie Parties to the conflict shall have the right to control and search the 
hospital ships. They can refuse assistance from these vessels, order them off, 
make them take a certain course, control the use of thei■ wireless and other 
means of communicati« n, and e\cn detain them for a period not exceeding 
seven days from the time ol interception, if the gia\ity <*f the circumstances 
so requires. (An. 31). 

Hospital ships arc not assimilated to warships as regards their stav in a 
neutral port. (Art. 32,. 

Merchant vessels which have been transformed into hospital ships 
cannot be put to any other use throughout the duration of hostilities. 
(Art. 33). 

Perbonnel. —Under Article 36 of Chapter IV the religions, medical 
and hospital personnel of the hospital ships and their crews shall be respected 
and protected ; they may not be captured during the time they arc in the 
service of the hospital ship, whether or not there arc wounded and sick on 
board. 


The religious, medical and hospital personnel assigned to the incdica 
or spiritual care of the protected persons shall, if they fall into the hand 
ot the enemy, he respected and protected; they may continue to carry oui 
their duties as long as this is necessary for the care of wounded and sick 
(Art. 37). 

The ^Distinctive Emblem. —Hospital ships shall be distinctive^ 
marked as follows : 


(a) All exterior surfaces shall be white. 

(b) One or more dark red crosses, as large as possible, shall be 
---* painted and displayed on each side of the hull and on the horizontal 

surfaces, so placed as to afford the greatest possible visibility 
from the sea ami from the air. ,Art. 43). 

~ '7 Execution of the Convention. —Reprisals against the wounded, sick 
fand shipwrecked persons, the personnel, the vessels or the equipment protect- 
-ea by the Convention arc prohibited. (Art. 47). 

Each High Contracting Party is obliged to search for persons alleged 
to . v f c committed, or to have ordered to be committed, such grave breaches 
as wilful killing, torture or inhuman treatment, including biological experi¬ 
ments, wilfully causing great suffering or serious injury to body or health, 
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and extensive destruction and appropriation of property, not justified by 
military necessity and carried out unlawfully, and wantonly, and shall 
(Art”50- C ">2)^ erS ° nS ’ re S ardlcss of d »eir nationality, before its own courts. 

Wa 3 T , Ge “ eva Convention Relative to the Treatment of Prisoners of 

n f hC 1 ^mpotentiar.es of the Governments represented at the Diploma- 
cConfe^nceMd at Geneva from April 21 to August 12, 1949, for the 
1 uipose of revising the Convention concluded at Geneva on July 27, 1929. 
i ela 11 ve to the 1 realment of Prisoners of War agreed, among others, to the 
following provisions. 

the hanrrr. 1 , Pro,ec,ion of Prisoner. „f War—Prisoners of war are in 
who ha£ captured 1 'heIrK° We '’ n °' ° f ' hc i,,dividuals or military units 

atallfim«T rS ° f war . mus,a . ta |l I'c humanely treated. They must 

and c . pro »* c *cd. P^riscularty against arts of violence or intimidation 

and against insults and public curiosity. Measures of reprisal aeainst 
prisoners of war are prohibited. (Arts. 12 and 13). P R 

«|UcstioI!fd i ^‘^®! 1 gi “” ing , ° f ^“Privity.—Every prisoner of war, when 
• a. k a ' , I' f) J , ' ' S Klve on, y his surname, first names and 

All effects and ar ticles of personal use, except arms, horses, military 
of war ,IC, (Art |^ i,itar> documcnls > shal > remain in the possession of prisoners 

Prisoners of war shall be evacuated as soon as possible after their 
capture to camps situated in an area far enough from the combat zone lor 
tlicin to be out of danger. (Art. 19 . 

prison^!',° f Prisoners of War—The detaining power may subject 
f m ir n 'o internment only in premises located on land affording 
ve y guarantee of hygiene and healthfulncss. (Arts. 21 and 22). 

_ hal , Q uarters > F °od and Clothing of Prisoners of War.— Prisoners of war 
• all be quartered under conditions as favourable as those for the forces of 

1 cod V-f.'inni 5 P K W n rS i who , ar . C bil . !ctcd in tb <= same area. The basic daily 
orUnn^w f Sbc . 'f" 1 quantity, quality and variety to keep 

!nnnr l , f W * f *°°? heallh - Clo,h,n S’ underwear- and footwear shall be 
wldchshall ° f War '? quantities by the detaining power, 

arc detained k ° WanCe f ° r lhc cl,ma,c at the region where the prisoners 

C amccns shall be installed in all camps, where prisoners of war may 
procuie tmdslufTs, soap and t«»bacco and ordinary articles in daily use. 

I he profits made by camp canteens shall be used for the benefit of the 
prisoners. (Arts. 25-28). 


Hygiene and Medical Attention— The detaining power shall he bound 
to lake all sanitary measures necessary to ensure the cleanliness andhealth- 
lulness of camps, and to prevent epidemics. Prisoners of war shall have for 
their use, day and night . conveniences which conform to the rules »f 
hygiene and are maintained in a constant state of cleanliness. In any camps 
in which women prisoners of war are accommodated, separate conveniences 
shall he provided for them. (Art. 29). 
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Discipline.— E\ ery prisoner of war shall be put under the immediate 
authority of a responsible commissioned officer belonging to the regular 
armed forces of the Detaining Power. Such officer shall have in his possession 
a copy of the present Convention; he shall ensure that its provisions arc 
known to the camp stafi and the guard and shall be responsible, under the 
direction of his Government, for its application. 

Prisoners of war, with the exception of officer;, must salute and show 
to all officers of the Detaining Power the external marks of respect provided 
for by the regulations applying in their own forces. Officer prisoners of war 
are bound to salute only officers of a higher rank of the Detaining Power ; 
they must, however, salute the tamp commander regardless of his rank. 
(Art. 39). 

1 he wearing of badges of sank and nationality, as well as of decorations, 
diall be permitted. (Art. AO . 

Officers and prisoners ol equivalent status shall be treated with the 
regard due to their rank and age. Art. 44 . 

Prisoners of war oilier than officers and piisnncrs of equivalent status 
shall be treated with the regard due to their rank and age. 

•Supers ision of the mess by the prisoners themselves shall be facilitated 
in every way. (Art. 4 5). 

Transfer of Prisoners of War after their Arrival in Camp. — The 

detaining power, when deciding .iipon the transfer of prisoners of war, shall 
lake into account the interests of tfieprisoners themselves, more specially so 
as not to increase the difficulty of tlicii repatriation. The transfer of prisoners 
shall always be ted humanely and in the conditions not less favourable 
than those under which the forces of the detaining power are transferred. 
lA*l. 46). 

Labour of Prisoners of War. — The detaining power inay utilise the 
labour of prisoners of war who aic physically lit, taking into account their 
age, sex, rank and physical aptitude with a view paiticulaily 10 maintaining 
dinn in a good state of physical and menial health. 'The authorised work 
to which the priitners of war may Ic engaged, besides work connected with 
camp adniinisuniion, installation or maintenance, are in connection with 
agriculture, industries connected with the production or the extraction of 
iaw materials, and manufacturing industries, transport and handling of 
stores which arc not military in chaiactcr or purpose, commercial business 
and arts ami ci.il'.s, domestic service and public utility services having no 
military character or pur|w s.-. (Arts. 49 and . 0). 

Prisoners of war must be gianted suitable conditions, especially as 
regards accommodation, food, clothing a id equipment. (Art. 51) 

Working Pay.— The working pay due to priso:io..s .1 war shall be fixed 
in accordance with die provisions of Art. 62 of tlie present Conventions. 
(Art. 54). 


Financial Resources of Prisoners of War : Advances of Pay. —The 

detaining power shall grant all prisoners of war a monthly advance of pay, die 
amount of which shall be fixed by conversion, in the currency of the said 
* ower, of the following amounts :— 

Category 1 : Prisoners ranking below sergeants ; eight Swiss francs. 

Category II : Sergeants and other non-commissioned officers, or prisoners of 
equivalent rank : twelve Swiss francs. 
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Category III : Warrant officers and commissioned officers below the rank 
of major or prisoners of equivalent rank : fifty Swiss francs. 
Category IV : Majors, lieutenant-colonels, colonels or prisoners of equiva¬ 
lent rank : sixty Swiss francs. 

Category \ : General officers or prisoners of war of equivalent rank : 

Seventy-five Swiss francs. 

However, the parties to the conflict concerned may by special agreement 
modify the amount of advances of pay due to prisoners of the preceding 
categories. 

Furthermore, if the amounts indicated in the first paragraph above would 
be unduly high compared with the pay of the Detaining Power’s armed forces or 
would, for any reason, seriously embarrass the Detaining Power, then, pending 
the conclusion of a special agreement with the Power on which the prisoners 
depend to vary the amounts indicated above, the detaining power— 

(a) shall continue to credit the accounts of the prisoners with the 
amounts indicated in the first paragraph above ; 

lb) may temporarily limit the amount made available from these 
advances of pay to prisoners of war for their own use, to sums which are 
reasonable, but which for Category I, shall never be inferior to the amount 
that the detaining power gives to the members of its armed forces. 

The reasons for any limitations will be given without delay to the protect¬ 
ing power. (Art. 60). 

The detaining power shall grant all prisoners of war a monthly advance 
ol pay in accordance with the rates given in Art. 60. They shall be paid a 
fair working rate of pay by the detaining authorities direct. The rate shall be 
fixed by the said authorities, but shall at no time be less than one-fourth of 
one Swiss franc lor a full working day. They shall be permitted to receive 
remittances of money addressed to them individually or collectively. (Arts. 62 

Relations of Prisoners of War with the Exterior. —Prisoners of war 
shall be allowed to send and receive letters and cards. The number of letters 
and cards sent by each prisoner of war, if limited by the detaining power, shall 
not be less than two letters and four cards monthly. (Art. 71). 

All relief shipments for prisoners of war shall be exempt from import 
customs and other dues. (Art. 74). 

The censoring of correspondence addressed to prisoners of war or 
despatched by them shall be done as quickly as possible. (Art. 76). 

Prisoners of War Representatives.— The prisoners shall elect by 
secret ballot every six months, prisoners* representatives entrusted with 
representing them before the military authorities, the Protecting I owers, the 
International Committee of the Red Cross and anv other organization which 
may assist them. ( \rt. 79). 

Penal and Disciplinary Sanctions.— A prisoner of war shall be subject 
to the laws, regulations and orders in force in the armed forces of the detaining 
power. He shall be tried only by a military court, unless the existing laws of 
the detaining power expressly permit the civil courts to try a member of the 
armed forces of the detaining power in respect of the particular offence alleged 
to have been committed by the prisoner of war. He may not be punished 
more than once for the same act or on the same charge. Collective punish- 
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meat for individual acts, corporal punishments, imprisonment in premises 
without daylight and in general any form of torture or cruelty are forbidden 
'Arts. 82-87). 

Judicial Proceedings.— No prisoner of war may be tried or sentenced 
tor an act which is not foilidden by the law of the detaining power or by 
International Law, in force at the time the said act was committed. 


1 he death sentence cannot he pronounced against a prisoner of war unless 
the attention of the court has been particularly called to the fact that since 
the accused is not a national ol the detaining power, lie is not bound to i t by 
an> duty of allegiance, and that he is in its power as the result of circumstances 
independent of his own will. (Arts. 99 and 100 . 

The prisoner of war shall he entitled to assistance bv one of his prisoner 
comrades, to defence by a qualified advocate or counsel of bis own choice, to 
the calling ol witnesses, and, where necessary, to the services of a competent 
interpreter. (Art. 103). 

Termination of Captivity.—Parlies to the conflict arc bound to send 
rack to their own c« untry, regardless of nuinlx r or rank, seriously wounded 
and seriously sick prisoners of war, after having eared for them until they arc 
In to travel. No sick or injured prisonci ol war who is eligible for repatriation 
may be repatriated against his will during hostilities. ( \rt. 109). No 
repatriated person may he employed on active military service. (Art. 117). 

Release and Repatriation of Prisoners of War at the close of 
Hostilities.— Prisoners ol war shall he released and repatriated without delay 
alter the cessation ol a live hostilities. In the absence **| stipulations to the 
above effect in any agreement concluded between the panics loth; conflict 
with a view to the ctssation of hostilities, or failing any such agreement, each 
ol the detaining powers shall itse lf establish and execute without delay a plan 
of repatriation in conformity with the principle laid down above. In either 
case, the measurts adopted shall i «: biought to the knowledge of th: prisoners 
• •I war. (Art. 118;. On repatriation, any articles of value impounded from 
prisoners ol war shall he restored to them. (Art. 119). 

Leath of Prisoners of War.— ! U: detaining authorities shall ensure 
mat tile prisoners ol war who have died in captivity ate honourably buried, if 
poSMllc according to the rites of the religion to which they belonged, and that 
men graves arc respected, suitably maintained and marked so as to |>c found 
ai any Unu. Hicy shall be buried in individual graves, unless unavoidable 
encunistanccs icquire the use ol collective graves. (Art. |_0 . 

Supervision. Keprrsciuaiivcs or delegates of the protecting p..vvcr shall 
, V P«- r, "|*«on to go to all places where prisoners of war may be, panic ulaily 
“rtcrnmcnl, imprisonment and labour, and shall have access to all 

Co. unTu ° CC r i o Cd 1 ^ P ns,,n ors of war. The delegates ol the International 
Committee ol Red Cross shall enjoy the same prerogatives. (Art. 120 . 

? _9 eneva Convention Relative to the Protection of Civilian Per¬ 
il f me of War. I he Plenipotentiaries of the Governments represented 

Wilt- 1Pl V ,,ialic Co,,fc,cncc held at Geneva from April 21 to August 12, 

t .r tlu; purpose ol establishing a C oiiveiition lor the Protection ol 
' w tans in 1 line ot War agreed, a nong others, to the following provisions. 

80 
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Definition of protected persons.— Persons protected by the Convention 
arc those who, at a given moment and in any manner whatsoever, find them¬ 
selves, in case of a conflict or occupation, in the hands of a party to the 
conflict or occupying power of which they are not nationals. Nationals of a 
neutral btate who find themselves in the territory of a Lelligerent State, and 
nationals of a co-belligerent State, shall not be regarded as protected persons 
while the State of which they are nationals has normal diplomatic representa¬ 
tion in the State in whose hands they are. (Art. 4 . 


u Gene , ral Protec f lion of Populations Against Certain Consequences 

° , a 3 r r ',' nme of peace, the High Contracting Parties and, after the 
outbreak of hostilities, the parties thereto, may establish in their own territory 
ant, u the need arises, in occupied areas, hospital and safety zones and 
localities so organised as to protect from the effects of war, wounded, sick and 
ageci peisons, children under fifteen, expectant mothers and mothers of children 
under seven. (Art. 14). 

be r d , SiCk ’ as WeU as ,he a » d expectant mothers, shall 

be the object of particular protection and respect. (Art. 16). 

infir.n^nd la,S oriianiscc ? lo S\ vc to the wounded and sick, the 

i 1 t 1 , V I 3 * 68 ' may ? n ° circumstances be the object of attack 
(Art 8) 1,CS lc rcsptclcd a »» d protected bv the parties to the conflict. 


Persons regularly and solely engaged in the operation and administration 

oi civilian hospitals shall be respected and protected. (Art. 20). 

Aircraft exclusively employed for the removal of wounded and sick 
civilians, the infirm and maternity cases or for the transport of medical 
personnel and equipment shall not be attacked. (Art. 22). 

Provisions common to the Territories of the Parties to the Conflict 
and to Occupied Territories.— Protected persons arc entitled to respect for 
their persons, their honour, their family rights, their religious convictions and 
practices, and their manners and customs. Women shall be especially protect¬ 
ed against any attack on their honour, in particular against rape, enforced 
prostitution, or any form of indecent assault. (Art. 27). 

The presence of a protected person may not be used to render certain 
points or areas immune from military operations. (Art. 28). 

The High Contracting Parties specially agree that each of them is prohib¬ 
ited from taking any measure of such a character as to cause the physical 
suffering or extermination of protected persons in their hands. (Art. 32). 

The taking of hostages is prohibited. (Art. 34). 

Aliens in the territory of a Party to the Conflict.— Protected persons 
who, as a result of the war, have lost their gainful employment, shall be 
granted the opportunity to find paid employment. (Art. 39). 

Protected persons may be compelled to work only to the same extent as 
nationals of the Party to the conflict in whose territory they are. (Art. 40). 

The internment or placing in assigned residence of protected persons may¬ 
be ordered only if the security of the detaining power makes it absolutely 
necessary. (Art. 42). 
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Occupied Territories— Protected persons who are in occupied terri¬ 
tory shall not be deprived of the benefits of the present Convention by any 
change introduced, as the result of the occupation of a territory, into the 
institutions or government of the said territory. (Art.47). 

The occupying power shall facilitate the proper working of all institutions 
devoted to the care and education of children. Art. 50). 

1 he occupying power may not compel protected persons to serve in its 
armed or auxiliary forces. No pressure or propaganda which aims at securing 
voluntary enlistment is permitted. The occupying power may not coirnel 
protected persons to work unless they arc over eighteen years of age, and then 
,nly on work which is necessary either for the needs of the army of occupation, 
or for the public utility services, or for the feeding, sheltering, clothing, trans¬ 
portation or health of the population of the occupied country. Protected 

ShcmTnTb/ Tn- ,,C - con 'J ,cl [ , : d 10 undertake am work which would involve 
them in the obligation of taking part in military operations. (Art. 51). 

? e r™j ,io S by ,hc occu Py' n 8 P° wcr real -r personal property 
belonging individually or collectively to prisntc persons, or to the State or 

o other public authorities, or to social 01 cooperative organisations, is prohibit- 
operations* Art' 53 °* deS,rUC "°" '* remlcrcd absolutely necessary by military 

Ihe occupying power may not alter the status of public officials or judges 

measures ,X^r t 7 r “ 0ri , t r’ . any way il|> , l>ly sai,c,io "» >•> or take a^iy 

fulfilling ,h,?r r • ° r d ' scr,m "’ation against them, should they abstain from 
tuiiiiiiiig Ilicir functions for reasons of conscience. (Art. 54). 

suppli^r^" 8 ,^". hi : s l , l,c d " ,y ,,f cnsur * n K the food and medical 
Stulls inedira? P°P u laiion; !' shou d > 1,1 particular, bring in the necessary food- 

arc inadejuat (An.X) ***' " ‘ hc n * ourecs " f ,hc territory 

exccDtion Ih'.’r'tlrv* ,° f ° ccu| ' 1 icd ‘ erri,or V shall remain in force, with the 
X ? y c [ c P caled or -tispendcd by the occupying power in 
apnl c r, " e „r y co,,s " u ;'. c a threat to its security or an obstacle to ,hc 
pplic.itK.n of the present Convention. Art. 64). 

their deX‘ic e e d and m" S Sl?al1 h V ,e , ,he “* P««*« evidence necessary to 
,o |* assisted , y 'r , , n !’ ar, : C,,lar ’ ca " W " ,,CS5CS - They shall have the right 
haUbc ab e i v Ui-t 'c a ‘ I ,voca !f ? 1 cou " sd “»eir own choice, who 

prtpaHnft'V'd^enee'lAr^^. a " d Sha " *'* '“ y ** 

petition f?,r partlon';!} r^S.'(An'Tsf *° ‘ le * th '* dCpri " !d ° f ,he ri «'“ " f 

,1 Pr '"« lcd pers °o 5 w ho have been accused of offences or convicted l.v 
ti'on^wiYh ih° Cl V' ,,ed ,crrilor y> S haH be handed over a. the dose of '"ccupa- 
(A^t! 77 h h CVam rccords ’ ,hc authorities of the liberated territory. 

conIIi t *° n * f ° r * he Treatment of Internees. —The parties to he 
offences whirh" 01 n,lel J n .P ro,cclc d Persons, except for security reasons or for 
i 1 a, . c ?.°° Y '' ,,cn< lcd to harm the occupying power. (Art. 79). 

aitrnH'IV. r, - C u S Shal relain lhcir full civil capacity and shall exercise such 
t rights as may be compatible with their status. (Art. 80). 

nrov«,Ufr! CS V° . ,lle c ? nflicl w, ‘° " lntcrn protected persons shall be bound to 
c . 1 . .. ° rc '*argc lor i he ire maintenance, and to.grant them also the medi- 
rtUcntl ° n squired by their state of health. (Art. 81 ). 
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Places of Internment. —Internees shall be accommodated and adminis¬ 
tered s< parately from prisoners of war and from persons deprived of liberty for 
any other reason. (Art. 84). 

Canteens. —Canteens shall be installed in every place of internment, 
except where other suitable-facilities are available. (Art. 87). 

Food and Clothing. —Internees shall be provided with rations suthciciit 
in quantity, quality and variety to keep them in a good state of health and to 
prevent the development of nutritional deficiencies. They shall be given all 
facilities to provide themselves with the necessary clothing, footwear and change 
of underwear. (Arts. 89 and 90). 

Religious activities.— -Internees* shall enjoy complete latitude in the 
exercise of tlu ir religious duties, including attandance at the services of their 
laith, on condition that they comply with the disciplinary routine prescribed 
by the detaining authorities. (Art. 93). 

Physical Activities. —The detaining power shall not employ internees 
as workers, unless they so desire. Art. 9">). 

Financial resources. —All internee* shall receive regular allowances, 
sufficient to enable them to purchase goods and articles, such as tobacco, 
toilet requisites, etc. Such allowances may take the form ol credits or purchase 
coupons. (Art. 98). 

Complaints and petitions. — Internees shall have the right to present 
to the authorities in whose power they are, any petition with regard to the 
conditions of internment to which they are subjected. They shall als > have 
the right to apply without restriction through the Internee Committee or. if 
they consider it necessary, direct to the representatives of the Protecting Power 
in order to indicate to them any points on which they may have complaints to 
make with regard to the conditions of internment. Such petitions and com- , 
plaints shall be transmitted forthwith and without alteration, and even if the 
latter arc recognised to be unfounded they inay not occasion any punishment. 
Periodic reports on the situation in places ol internment and as to the needs 
of the internees may be sent by the Internee Committees to the representatives 
of the Protecting Powers. (Art. IUI.) 

Administration and Discipline. — In every place of internment, the 
internees shall freely elect by secret ballot, every six months, the members of a 
Committee empowered to represent them before the Detaining anti the Protect¬ 
ing Powers, the International Committee of the Red Cross and any other 
organisation which may assist them. (Art. 102). 

Relations with the Exterior. —Internees shall be allowed to send and 
receive letters and cards. If the detaining power deems it necessary to limit 
the number of letters and cards sent by each internee, the said number shall 
not be less than two letters and four cards monthly. (Art. 107). 

All relief shipments for internees shall be exempt from import, customs 
and other dues. (Art. 110). 

Every internee shall be allowed to receive visitors, especially near rela¬ 
tives, at regular intervals an l as frequently as possible. (Art. 116), 
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Penal and Disciplinary Sanctions. —Internees who are recaptured 
after having escaped or when attempting to escape shall be liable only to 
disciplinary punishment in respect of this act, even if it is a repeated offence. 
(Art. 120). 


Release, Repatriation and Accommodation in Neutral Countries.— 

Each interned person shall be released by the detaining power as soon as the 
reasons which necessitated his internment no longer exist. (Art. 132). 

Internment shall cease as s»on as possible after the close of hostilities. 

(Art. 133). 


Execution of the Convention. —No High Contracting Party shall be 
allowed to absolve itself or any other High Contracting Party of any liability 
incurred by itself or by another High Contracting Party in respect of grave 
breaches, *uch as wilful killing, torture or inhuman treatment, including 
biological experiments, willfully causing great suffering or serious injury to 
body or health, unlawful deportation or transfer or unlawful confinement of a 
protected person, etc. (Art. 147 and .148*. 

[On May 7, I 860 , the United Nations Conference on Human Rights 
adopted at Teheran a resolution which called upon the Government of Israel 
to Ucsist torihwith from acts of destroying homes of Arab civili.»n popula¬ 
tion inhabiting areas occupied by Israel bearing in mind the provisions of the 
Geneva Convention of I th August, 1949, regarding the protection of civil¬ 
ian persons in time of war. 

In the Middle East War a resolution was adopted by the Security Coun¬ 
cil on June 14, 1967, which considered the urgent need to spare the civil 
populations and the prisoners of war in the area of Conllict in the Middle 
l ast 01 additional sufliiin^s and icc* mmended to the Governments concerned 
the scrupulous respect of the humanitaiian principles governing the treat¬ 
ment of the prisoners of war and the protection of civilian persons in time of 
war, contained in the Geneva Conventions of 12th August, 1949. Tint reso¬ 
lution was subsequently endorsed by the U. X. General Assembly on July 4, 
1967. 7 J 7 

It will appear Irom a review of the provisions of the Geneva Conventions 
ol 12th August, 1949, detailed above that deep human considerations perme¬ 
ate throughout them, which place an imperative duty on the parties to the 
conflict to gather and tend to the wounded and sick, to protect them against 
pillage, and to maintain established standards in the conduct of war—staiul- 
arils which arc based on humane considerations and from which derogation is 
impermissible for the duration of conflict and until the restoration of peace.] 


APPENDIX B 

The Hague Conferences 

other In 907 agUC C ° nferenCCS ** numbcr - ««•. °nc of 1899 and the 

on MfvTft C °“ fere " Ce of »■»—The Firs. Conference was convened 

R ,^» y n’ ’ T h u , HagUe at,hc lns,an cc «.f Emperor Nichols II cf 

hueew,«J \“T n A ,aV ° C c . auiedb y the constant dread of war and the 

fo a l " , ' m preparation, he proposed an international conference 

all n/nl'P.h £ agreement upon-the most effectual means for securing to 
a peoples the bcneltts of a real and durable peace, and, above all for 
putting an end to the progressive development of the present armaments” 

m^hJirtwo iif S (i, d tiCiP d' Cdin ,hc , Gonfercnc c. and the topics discussed weie 
ment ^onniern^tional 0 dfspines?" ° f armame "‘ s a " d («> the peaceful sett.e- 

■tr.nar^nu 1 Thrro y f C0Uld T* bC madc , wi,h rc Rard to the limitation of 
Seulemen. of l I 1 ' i Con ^ rc '";e. howcver, evolved the Convention for the Pac ific 
•Settlement of International Disputes, recognising arbitration as the most 
powerful means of settling disputes between States. 

Custom,' C ol C W a f r r 'n C t C “'T ne . go, i?' Cd a Convention respecting the Laws and 
Warfare of ,hi t> • ^ T a ? d , Convention for the Adaptation to Maritime 
V\ arlaic of the l rinciples of the Geneva Convention of 1864. 

hihiti^t 165 lh , C ab ° V f C fi lhrCC dcclaralio " s w "c also adopted, these being pro- 
nibition for a term of five years, the launching of projectiles and exnlos ves 

purpttic o f°d'i ffu si^ prn ^ d)id ^ n of ‘he use r f projectiles destined solely for the 

the usl w ^ ° r dcle,cr ' ous ^sc. “»d ‘he abstention from 

the use of bullets that expanded or flattened easily in the human body. 

Hav.„ In f ,e !T a,ionaI Commission of Enquiry.—The first Convention of the 
Hague Conference of I89<J suggested the establishment of International Com¬ 
ic dm hosuiui'el 5 ' Th r V *f * IO d W l '!J g i = ,,orancc “‘at might ultimately 
0 XKd?e.u when in. Tbc t . Co '\ f ^. e " cc laid dow '> ‘hat such Commissions were 
nm P tte r r h , , C , °? a <*«P U ‘« arose Iron, a difference of opinion on 

mmlt beulct thTpa^el lha ' ,,,Cy U C °" ,,i,u ' ed b y a special agree- 

exist, mwir,T, , w CO r“ 0f Arbitratio "-The Permanent Court of Arbitration 
^ l o fV Vri ?q 07 VC 'n‘ O A S ° n ," C Pacilic Settlement of International 

Disputes of 1899 and 1907. By Article 20 of the 1899-Convention the signa- 

Ardr^tY f IQ 07 r * '? or San'« a Permanent Coui i of Arbittaiion ; Ly 

d e elud , Pe ° n . Ve r' ‘hc'contrac.ing powers undertook to maintain 

h f mfer, n e ^ Cf .hTr of A rt»‘ralioi. “as established by the first Peace 

r hr C n ,P f ,he fony seven Mates which became parties to one or both 

°' u "n , !!r',! n0 J e lhan fo “ y arc ron.inuii.g to be in some way active 
in their support of the Court. 
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Hague Convention (No. I) of 1907 for the Pacific Settlement of Inter¬ 
national Disputes. —The Convention endeavoured to induce the Signatory 
Powers to have recourse to good oflices and mediation. Elaborate details were 
provided with regard to arbitration, which was regarded as the most effica¬ 
cious and equitable means of determining differences of a legal character in 
general. 

Hague Convention (No. II) of 1907 respecting the Limitation of the 
Employment of Force for the Recovery of Contract Debts. —It prohibited, 
subject to certain exceptions, recourse to force as a legal remedy for enforcing 
obligations in respect of contracts. 


Hague Convention (No. Ill) of 1907 relative to the Opening of Hos¬ 
tilities. —Article 1 of this .Convention provides that the Contracting Powers 
recognize that hostilities between themselves must not commence without 
previous and explicit warning, in the form either of a reasoned declaration of 
war or of an ultimatum with conditional declaration of war. 


I hirty-onc States bound themselves by ibis Convention. 

... w ** a g ue C onvention No IV) of 1907 respecting the Laws and Customs 
in ar . on Land. —Under Article I the Contracting Powers undertook to issue 
r * ru< . l,ol,s lo l * ,c ' r ar,,ltd land fore-sin conformity with the Regulations 
p< cting the laws and customs of war on land, annexed to the present Con- 
nrm<! 0n ‘ ,l . vv ;‘ ls Provided in Article 3 that a .belligerent party violating the 
<1 iy ' ' i i ,hc sa ' d Regulations w.i%> liable to pay c »m pen sat ion if the case so 
n..!' r • 1 was rnadc responsible foi all acts committed by persons forming 

part of its armed forces. 


Article 22 of the Re -ulations Respecting the I 
_ a " d P'ovidcs that the right of belligerents lo ; 
1 unlimited. 


A 

on * 
enemy is n 


.aws and Customs of War 
idopt means of injuring the 


U,u, ci Article 23 it is especially forbidden : 

M To employ poison or poisoned weapons ; 

{b) I o kill or wound treacherously individuals belonging to the hostile 
nation or army ; 

(c) To kill or wound an enemy who, having laid down his arms, or 
having no longer means of defence, has surrendered at discretion ; 

(d) To declare that no quarter will be given ; 

(■ 9 ) Lo employ arms, projectiles, or material calculated to cause un¬ 
necessary suffering ; 

(/) To make improper use of a llag oi truer, of the national flag or of 
the military insignia and uniform of the enemy, as well as the dis¬ 
tinctive badges of the Geneva Convention ; 

(*0 l o destroy or seize the enemy’s property, unless such distinction or 
seizure be imperatively demanded by the necessities of war ; 

(b) 1\> declare abolished, suspended or inadmissible in a court of law 
the rights j iid actions of the nationals of the hostile party. 


Ruses ot war and the employment of measures necessary for obtaining 
in orinaiion about the enemy and the country arc considered permissible. 
(Article 24). 7 7 


6 40 


THE HAGUE CONFERENCES 

The attack or bombardment, by whatever means, of towns, villages, 
dwellings or buildings, which are undefended is prohibited. (Article 25). 

Under Article 29 a person could only be considered a spv when, acting 
clandestinely or on false pretences, he obtained or endeavoured to obtain 
information in the zone of operations of a belligerent, with the intention of 
communicating it to the hostile party. 

(Articlc S 3b) takCU m thC aCt %VaS 001 l ° P unishc<1 w *thout previous trial. 

It was laid down under Article 36 that an armistice suspends military 
operations by mutual agreement between the belligerent parties. If its duration 
is not denned, the belligerent parties may resume operations at any time, 
piowdcd always that the enemy is warned within the time agreed upon, in 
accordance with the terms of the armistice. 

An armistice may be general or local. The first suspends the military 
operations of the belligerent States everywhere ; the second only between 
certain tractions ot the belligerent armies and within fixed radius. (Art. 37). 

Any serious violation of the 'armistice by on c of the parties gives the 
other party the right of denouncing it, and even, in cases of uruency, of 
recommencing hostilities immediately. (Art. 40). 

Military occupation is dealt with in the Hague Regulations Respecting 
UiC)La\vs^and Customs of War on Land annexed to the Hague Convention 

lcnitory is considered occupied when it is actually placed under the 
au'bority of the hostile army. The occupation extends only to the territory 
where such authority has been established and can be exercised. (Art. 42). 

A belligerent is forbidden to force the inhabitants of territory occupied 
by it to turmsli information about the army of the other belligerent, or about 
its means of defence. It is forbidden to compel ihe inhabitants of occupied 
territory to swear allegiance to the hostile power. Private property cannot be 
confiscated. Pillage is formally forbidden. (Aris. 44-47;. 

No general penalty, pecuniary or otherwise, shall be inflicted upon the 
population on account of the acts of individuals of which they cannot be regard¬ 
ed as jointly and generally responsible. (Art. 50;. 

An army of occupation can only take possession of cash, funds, and 
lcallzable securities which are strictly the property of the State, depots of arms, 
means ot transport, stores and supplies, and, generally, all movable property 
belonging to the State which may be used for military operations. (Art. 53). 

1 he occupying State shall be regarded only as administrator and usufruc¬ 
tuary of public buildings, real estate, forests, and agricultural estates belonging 
to the hostile State, and situated in the occupied country. It may use the 
public lands, buildings, and forests, and may take all the rents and prolits 
arising irom them, but may not waste or destory the things themselves. It 
must safeguard ihc capital, and administer the properties, in accordance with 
the rules of usufruct. (Art. 55). 

The properly of municipalities, that of institutions dedicated to religion, 
charity and education, the arts and sciences, even when State properly, shall be 
treated as private property. (Art. 56). 
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i>y cruise,s„,- ,h< bcin . i,1 ’: o ' ,!; ot war arc mci «* 

confiscated. (Art. 3). ’ * l ' MU,c ' , they may not, however, be 

“".tehStK .? r . 1907 r r'T iVe I 0 ‘ hc Conversion of 

a warship unless she is i,| . r < d if* I r I M . '^oss*‘I can have the status of 
anti responsibility of ,|J p„ wer w '|„' ' "j, ' 1 immediate control, 

observe the law/and usayes of w| r A Conver ‘ ed «•*> must 

^tifr^rK E of T r ,a,ing ,*? thf A „, 0 . 

laying unanchor: d auton uir , V V 1 " lc l ,rol,ll , ts belligerents from 
*<> become harmle s ?me I, m u l T"* T^* 7 . a . ru S " c '",s,n,c,cd as 

over them Tl„ /. " Ul at "'°st after those who laid them lose control 

intercepting Commcrcia^navigatiom'^ArL^3)!° encm * "‘ c ***•*}:* of 

NavaU a „f c ; s ^ n ^°"^ ,X ; of I 19 °7 respecting Bombardment by 

undefended ports towns vill A«* provides that the bombardment of 
is under all ^ <lw *! ll . ,, a*» or »ll»cr buildings by naval forces 

"units, all necessary steos mm.' con <l ,, '°»s prohibited. Incase of bomba, d- 
worship, art, sc j CI ‘ r 1 b ‘ lo sparc Gildings devoted to public 

hospitals, and places wher clla,, * aWc purposes, historical monuments, 
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^cofat^r^/ ,,,,l ! ,ary Purposes. (Art. 6). flic giving over to 
Ul * p,4Ce * cvc " wl| cn taken by assault, ib forli.lden. 'Art. 7). 
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Hague Convention (No. X) of 1907 for the Adaptation to Maritime 
Warfare of the Principles of Geneva Convention. —The Convention recog¬ 
nized three kind? of hospital ships, all of whirh were immune from capture 
and from the restrictions imposed on warships in neutral ports. They are 
ships constructed or adapted by States, solely with the view of aiding the 
wounded, sick and shipwrecked ; ships equipped, wholly or in part, at the 
expense of private individuals, or otficiallv recognized relief societies of 
belligerent nationality ; and ships cquipp d wholly or in part at the cost 
of private individuals or officially recognized relief societies of neutral 
nationality. 

Hague Convention (No. XI) of 1907 relative to Certain Restrictions 
with regard to the Exercise of the Right of Capture in Naval War.— 

Article 3 ol the Convention expressly provides that belligerents must not take 
advantage of the harmless character of boats engaged in coast fisheries and in 
local trade. Article 4 granted immunity from attack and seizures to enemy 
vessels engaged in scientific discovery or to vessels with a religious, scientific 
or philanthropic mission. 

Hague Convention (No. XII) of 1907 relative to the Creation of an 
International Prize Court. —It provided for flic creation of an International 
Prize Court, to act as a court of appeal from the national tribunals of the 
belligerent powers. The Convention could not sccu ic ratification. 

Hague Convention (No. XIII/ of 1907 concerning the Rights and 
Duties ol Neutral Powers in Naval War — Aitide 1 provides that belliger¬ 
ents are bound to respect the sovereign rights of Xeutral Powers and to 
abstain, in neutral territory or neutral waters, from any act which would, if 
knowingly permitted by any Power, constitute a violation ol neutrality. 

A prize court cannot lx* set up by a belligerent on neutral territory or on 
a vessel in neutral waters. Art. 4 . 

Belligerents arc 1'orbidde.n to use neutral ports and waters as a base of 
naval operations against their adversarit s, and in particular to cicct wireless 
telegraphy stations or any apparatu.s f..r the purpose of communicating with , 
the belligerent forces on land or sea. (Art. 5). 

A prize may only be brought into a neutral port on account of unsea 
woithincss, stress of weather, or want of fuel or provisions. (Art. 21). 
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JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 
1. Chung Chi Cheung o. The King 

(1939) A. C. 160 AND A. I. P. I 03 Q P. (J. 6y 

(International Law) 

whiJte'SSf"''r - >*•*«<*»«. *™,,i ^ ** 
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I "' ss<l ..1 tnc foreign Government was negatived. 
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was no valid ,r,,,„d ,o opp/,se,hc judsdicl.w' " n ""“ C ‘ : ' uM ,ha ' ‘ h «* 


Lord Atkin in delhcri g the judgment observed : 


One “s h , f n . L'- Cn 7° ,he ° rieS l,aVC •»« Propounded. 

( *her „a io , “ PUb ' C r sl, ! P °* a " a,ioi ‘ is - or, is to be treated by 
lid' s ,?- |‘ ° -' hC ,e,r,, * ,r y ‘he iiaiion lo wiiicli she 

nhcrv.‘1 ' F 0ty '* acc ' P ,e<l ''•■ re will be no jurisdiction 

shiis when *n° ,1 C ' C """",' CS IO ,ry ,,ffc,,ccs committed on such 

P hit in the wrritorial waters of other countries. The other 
reamdas' ,e apubli ' shi P in foreign waters is not, audisno. 
accor ^. e' le,r L'" ry - " f h ," " W " na ‘ ion - The domestic Court, in 
the shio amM 1 . pnnc, P l « °f International Law, will accord lo 
of whhd, n W a, ‘, ," s c "ntenls certain immunities, some 

i nn utd ,•‘ 1 WCl s< j ,tl eii, though others are in dispute. The 
nn u uttes do not depend upon a.i objective exterritoriality, 

md ran " p ,Ci ‘" 0n ‘ ,C <lo,,,cs,ic >»«• They are conditional. 

Tip r a,,y Case bc wa 'ved by tl, • nation to which the public 
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Their Lordships entertain no doubt that the latter is the correct 
conclusion. It more accurately and logically represents the 
agreements of nations which constitute international Law, and 
alone is consistent with the paramount necessity, expressed in 
general terms, for each nation to protect itself from internal 
disorder by trying and punishing offenders within its boundaries. 
International Law so far as British Courts are concerned has no 
\alidhy unless its principles are accepted and adopted by our 
own domestic law. There is no external power that imposes its 
rules upon the British code of substantive law or procedure. The 
Courts acknowledge the existence of a body of rules which 
nations accept among themselves. They will accept these rules 
as being incorporated into the domestic law, if they are not 
inconsistent with the statute law of their own country or finally 
declared by their tribunals. 

The true view is that, in accordance with the conventions of Interna¬ 
tional Law, the territorial sovereign grants to foreign sovereigns and their 
envoys, ami public ships and the naval forces carried by such ships, certain 
immunities. Some are well settled, others arc uncertain. When the local 
court is faced with a case where such immunities come into question, it has 
to decide whether in the particular case the immunity exists or not. If it is 
clear that it does, the court will of its own initiative give effect to it. The 
sovereign himself, his envoy, and his property, including his public armed 
-ships, arc not to be subjected to legal process. These immunities are well 
settled. In relation to the particular subject of the present dispute, the crew 
of n warship, it is evident that the immunities extend to internal disputes 
between the crew. Over offences committed on board ship Ly one member 
of the crew upon another, the local courts would not exercise jurisdiction. 

"Hence where there is a murder of one officer and the attempted 
muidcr of another by a member of the crew of a Chinese cruiser 
inHongkon : territorial waters, the Chinese Government has 
jurisdiction over the offence ; and though the offender had for 
reasons of humanity been taken to a local hospital, a diplomatic 
request for his surrender would be in order. The fact that 
either the victim or the offender or both arc local nationals 
would not make a difference if both arc members of the crew. 
But, if this request was never made anil the only request for 
extradition failed, the Chines Government can be taken to have 
consented to the British Court exercising jurisdiction and the 
British Court at Hongkong has jurisdiction to try the offence.” 


There was, accordingly, no valid objection to the jurisdiction, 
appeal failed. )J, 

_ 

) U 1 ^2. The Paquete riabana 
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' ' 1 (1899) 175 U. S. 677 V 

Usages awl Customs of Ci vi li Zed j\ a lions) 
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A* The Paquete Habana , a fishing boat, and another fishing boat, Lola , flying 
he Spanish flag and belonging io a Spanish subject, were captured by a 
y '-United States warship engaged in the blockade of the north coast of Cuba. 


WEST RAND CENTRAL GOLD MINING CO. 


r.45 


They were brought betore the Court for condemnation. The question that 
fell for consideration was whether under customary International Law fishing 
boats were exempt from capture. The Supreme Court while reversing the 
order of the lower court held that they were free from < apture. 

In the course of the judgment. Gray J., observed that for ascertaining 
International Law, in the absence of treaty or any controlling executive act or 
judicial decision, resort must be had to the customs and usages of civilized 
nations and, as evidence of these, to works of jurists and commentators who by 
years of labour, research and experience have made themselves peculiarly 
acquainted with the subjets they treat. Such works arc resorted toby 
judicial tribunals, not for the speculation of their authors concerning what 
the law ought to be but for the trustworthy evidence ol what law r -.ally is. 


KING’S BENCH DIVISION 


3. West Rand Central Gold Mining Co. 

Ltd. 0 . The King : (19031 2 K. B 391 

(International Law ami Municipal Law ami St Ur Succession 
The company was an English company working a gold mine in the 
Transvaal. Two parcels of gold belonging to the company were seized by 
officials of the former South African Republic in accordance with the instruc¬ 
tions of the Republican Government. Subsequently as a result of the Boer 
War, which commenced on October II, 1B8‘.\ the South African Republic 
was conquered and annexed to the British Empire. The company thereupon 
sougltt to recover the gold or its value from the British Government on the 
giound that by the conquest and annexation of the South African Republic, 
the British Government succeeded to all tin rights and duties and obligations 
ol the lonner Republican Government. 


Lord Alverstonc, C. J., observed that upon principle the proposition 
that by International Law the conquering country was bound to fulfil the 
obligations of the conquered could not be sustained. If by public proclama¬ 
tion or by convention the conquering country promised something that was 
inconsistent with the repudiation of panic ular liabilities, good fait h would 
prevent repudiation. 

As regards the relation of International Law with the Municipal Law 
ol England, the learned Chief Justice observed that it was true that whatever 
had received the common consent of civilized nations must have, received 
the assent of their country, and that to which they had assented along with 
‘>ther nations in general might properly be called International Law, and as 
such would be acknowledged and applied by their municipal tribunals when 
legitimate occasion arose for those tribunals to decide questions to which 
doctrines of International Law might be relevant. But any doctrine so 
invoked must be one really accepted as binding between nations, and the 
International Law sought to be applied must, like anything else, be proved 
by satisfactory evidence, which must show cither that the particular proposi¬ 
tion put forward had been recognized and acted upon by thoir own country, 
or that it was ol such a nature, and had been so widely and generally accepted 
mat a could hardly le supposed that any civilised State would repudiate it. 
he mere opinions of jurist', however eminent or learned, that it ought to 
e so recognised, were not in themselves sufficient. They must have received 
me express sanction of international agreement, <»r gradually have grown to 
be part of International Law by their frequent practical recognition in, 
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MIXED CLAIMS COMMISSION 
UNITED STATES AND GERMANY 


•J. 


THE LUSITANIA 


(1923' Decisions, Mixed Claims Commission, United States and 

Germany, 1025, p. 17 

(International Torts) 

During the first world war, on May 7, 1915, the Lusitania a British linrr 
was sailing fro,,, New Yo.k to England with nearly 2000 pass, liters most of 
whom were Americans. She was torpedoed l, y a German U bol't Sou 

lost thnr"lives" C T| SI ’a **' l?n ‘ L r' C ' mm ,lia ' ely sank a,lfl ab ° ul 1200 P ersolls 
inkine f l, / T • -n' 0 o Gover " men t lodged a strong protest at the 

si e waVno. ?n A r''”'''' n,c German Govornmc it, however, contended that 
site was no. an ordinary unarmed merchant vessel but was in the class of an 

Admir a ahv Ca .'h Se J .T' ; uclu<led *" lbc navy-1 is. published by the British 
Government * bf a ,*w VeSS T S ar "! C - ; ,ha .‘ ! hc S'" 0 ' 31 P ia cticc of the British 
madaTt irn^i-n . ’ " IC,r ' anl r ' h 'P s w,,l » instructions to attack the enemy 
Germaiw'Tv 1 V'* ! fr ° m a "“ k a,,a ,bal ll ' c unlawful blockade 

Th-wZ’r * 11 ma de nee-ssarv for Germany to resort to reprisals. 
b> tornedoi G , 'T n ’. however > 'contended that the action of Germany 

Violatio of M a "',' lh 1 ! a T ,,uml * r of " cutral civilians amounted to the 
™ 1 ' of " e sacred r, 8 l,t °' neutrality. In May 1916 the German Govern- 

wiH om w • R ex | :ha ."£ c ” f '! oles , a S reed "ot to sink merchant vessels 

Z JLl nr ff B a ! W -", OUt h "T n U , V . CS unless lb osc ships attempted 

..escape or Offered resistance. 0.1. undertaking wa s , however, not honoured 

.f - 2 t" p" J f"T y a J 'J I *'" announced that the brutal methods 
f . d h P r by E ? n* ai,< * the Allies gave freedom ..faction to Germany 
and that hone-forward all vessels within the prescribed zone would lx- sunk by 


war between 
was created in 


As a result of the Treaty of Berlin, 1921, terminating the 
Germany and the United States a Mixed Claims Commission •• 

1922 to consider claims arising from the loss of the Lusitania. 

the uliterfw'i’ain fOUnC ' ** Ge , rmany wa * financially obligated to pay to 
iki^r1hr/, a,1,OSS ^ red by American nationals as a result of.he 
fu l , The C ,T m 'f ,on directed that compensation must be 

or punid?r p V“do C n°s" ,Ple,e * a " h ° USh Was "" P»*~ ^ a " y vindictive 
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HOUSE OF LORDS 
5. THE CRISTINA 

(1931) A. C. 485 

International law and Municipal Law awl Recognition) 

During the Spanish Civil War (1936-1939) on the 19th June, 1937, General 
Franco captured from the Republican Government of Spain the port of 
Bilbao. The Cristina was a Spanish vessel registered at Bilbao. The Republican 
Government, however, issued a decree on the 28th June, 1937 , requisitioning 
all ships registered at Bilbao. When the Cristina arrived in a British port she 
was taken in charge by the Spanish consul. The appellants—the original 
owners of the vessel—raised an action by a writ in rem and claimed possession 
of the vessel as sole owners. The Spanish Government entered a conditional 
appearance and contended that the action lx* dismissed as it impleaded a 
foreign sovereign State. 

Lord Wright, with whom three other Lords agreed, observed that the 
general principles ol International L.iw envisaged that the sovereign State is 
held to be immune from the jurisdiction ot .mother sovereign State. This is 
sometimes said to How from iuternatio lal comity orcou tcsy, but may now 
more properly be regarded as a rule of International Law, accepted among the 
community of nations. It is binding on the municipal courts ot this country 
in the sense and to the extent that it has Ixcn received and enforced by these 
Courts. It is true that it involves a subtraction from the sovereignty of the 
State, which renounces pro lanlo the 0 'ii»|H-icncc ol its Courts to exercise their 
juiisdit lion even over matters occurring within its territorial limits, though to 
do so is prima facie an integral pail of sovereignly. The rule may be said to 
be based on the principle that no state can claim jurisdiction over another 
sovereign State. Or n ina> be rested mi the circumstance that in general the 
judgment of a municipal court could not lx: c *lon <d against a foreign Slate, 
or that the attempt t“ cnlorce. might I c regarded as an unfriendly act. Or ii 
may be taken to How fiom iecip «*city, each sovereign State within the commu¬ 
nity of nations accepting some subtraction Iron: its lull sovereignly in return 
for similar concessions on ilu side • >! the othcis. The iule is naturally subject 
to waiver by the consent ol the sovereign, who may desire a legal adjudication 
as to his rights. 

It was accordingly held that as a sovereign State the Spanish Republican 
Government could not be impleaded unless it consented. It was further 
observed that the circumstances under which the respondent look possession 
of the Cristina sufficiently 1 rought the vessel within the description of public 
property of the State destined to pul lie use. 


PRIVY COUNCIL 

6. Civil Air Transport Incorporated 

v. 

Central Air Transport Corporation 

[(1952) (The All England Law Reports, Vol. 2, 733'] 

{Recognition) 

The appellant Civil Air Transport Incorporated was a corporation formed 
under the laws of the State of Delaware, U. S. A., while the Central Air 
I ransport Corporation hereinafter called C. A. T. (...) was an unincorporated 
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State-owned enterprise of the Government of the Republic of China. The 
C. A. T. C. was administered bv a board of governors under ministerial direc* 
tions, its assets including aircraft operating to and from Hong Kong. 

In April, 1949, the National Government of the Republic of China 
(hereinafter called the “nationalist government*’) was forced by communist a 
forces in China to move its headquarter from Nanking. 

In September, 1949, 49 aircraft belonging to the nationalist government, 
and forming part of the fleet of civil aircraft operated by C. A T. C. were 
lying on an airfield in Hong Kong. 

On October 1, 194'', the Central People’s Government of China (referred 
to hereafter is “communist government”) proclaimed itself to be the Govern¬ 
ment ol Chi m and purported to dismiss the Ministers of the nationalist govern¬ 
ment. 

On November 9, 1949, the president of C. A. T. C. flew from Hong Kong 
to Peking and transferred his allegiance in the de facto communist government. 
The majority of the employees of C. A. T. C. also deflected to the communist 
government. C)n November 12, 1949, the communist government declarcsd 
C. A. T. C. to be their property. 

On December 9, most of the mainland of China being under the control 
of the communist forces, the nationalist government moved its headquarters to 
Formosa. *] 

On December 12, 1949, the nationalist government sold the assets of 
C. A. T. G. to an American partnership. Seven days later, in accordance with 
another term of the agreement, the assets including the 40 aeroplanes, were 
transferred to the appellant company, and the aircraft were registered by the 
company in the U. S. A. 

As from midnight of January 5/6, 1950, the Government of the United 
Kingdom ceased to recognise the nationalist government and recognised the 
communist government as de jure government of China. 

On January 13, 1950, the communist government ordered the general 
manager of C. A. T. C. to take over all assets of C. A. T. C. in Hong Kong. 

1 he appellant company sought a declaration from the Supreme Court of 
Hong Kong that the forty aircraft on the airfield in Hong Kong were its 
property ; but its claim was dismissed. An appeal was preferred to the Privy 
Council, which was allowed by their Lordships of the Judicial Committee. 

\ iscount Simon while delivering the judgment of the Board observed : 
“Her Majesty’s Government in the United Kingdom is the sovereign govern¬ 
ment of Hong Kong and the effect of the replies obtained from the Foreign 
()Ilicc in London by the Hong Kong Court is to establish that, at any rate in 
the courts of Hong Kong and in the present appeal, the former nationalist 
government must be regarded as the sole de jure sovereign government of China 
up to midnight of January 5/6, 1950, that the present communist government 
was not the de jure government until that time, and that, while the Foreign 
Office, in its answer on March 13, 1950, acknowledged that from October 1, 
1949, onwards the de facto government of those parts of China in which the ^ 
nationalist government had ceased to be in effective control was the communist - * 
government. His Majesty’s Government had not announced or communicated " 

its iccognition of the communist government as the de facto government over 
any part of China before it recognised the communist government as the de jure 
government of China on January 5/6. 1950.” 


THE ARANTZAZU MENDI 


649 

r . X * w “ s ur S cd O" bchalf ®f tl'C appellants before the trial jurlgc that 
WaS W ri V , owncd » nd “"trolled by the nationalist government 
and there was a sal.d sale on December 12, 194*1, by that government to the 
partnership ; that the partnership duly transferred the assets by a sale valid in 
Amencan law to the appellant ami that a change of government is by 
succession and not by title paramount, and, accordingly, the nationalist 
government was empowered to enter inf. this transaction, being still recognised 
as the at jure government by His Majesty’s government, and the doctrine of 
groun'h" Vlly dl " 0t a,,| ’ y ' Thc lrial jntige rejected these arguments on two 

The first ground was that the situation of the nationalist government on 
December 12, 1949, was such that it could no. validly enter into sueh a sale. 
Dealing with this ground \ iscount Simon observed tliai the validity of the 
transaction must 1 c judged as at tin . ate when it was entered into, and not 
in the light of subsequent events, which might have turned out differently. O,, 

^hhi , n of Jhirh rV tT"' ,,, a ,SI « ovcr,l,nc ! 11 ' vas l . h ‘- ‘kjn* •fovern.ncnt of 
whin a, I which (.A. 1. C. was an organ, and, therefore, thc property in these 

aeroplanes was in thc nationalist government. 

,l„, r , " n '; ro V n £. on «j h i c a - h aled against was based in 

‘ Hong Ron Courts Could J., disse ti 1cpends on thc alle ed retroactive 
' <ci ° ,lu recognition by His Ma (invemn ent in the United Kingdom 

January^ S/I!, 11 *19 « ovcrn,nc,lt as ,hl d * J ute Covcrnmcnt of China as from 

• , l ordships agreed with ih« conclusion of Could J. in the dissenting 

judgment ol the lull Court in Hong Ron that “the question must be settled 
with reference to the right to possession...My opinion, therefore, upon this 
r c -' ^ c ^..lhat the Central .> pi ’sG . rnment could not show any 
•upoior title or right to possession ; nor can it r c |> upon any rights arising out 

l- aClU . • P° ssrss, .° n ac< i uirc<l i,lthc w *y »« was ; therefore, it had no 
p< ssession which could bring into cfleet the doctrine «if retroactivity. That 

f rc,alu * 1,1 lh ‘ ' 1 1 government which liasalready 

« lined jurisdiction through possession and cannot include the actual act of 
along possession iI that act lie wrongful. On this point I hold therefore that 
u: oifhnaiy principle of continuity was not displaced by any consideration of 
retroactivity and that it follows that thc nationalist government was entitled to 
possession of and had jurisdiction over the aeroplanes. 11,11d l ° 

In tlic result, it was held that the title conferred Ly the contrai l 

SSKSff uo1 -r *** r 1 «•? ^.“ ^1 

allowed < 1 <-cla l ati„n winch it Joughl. 1 l.c appeal was ,ecu,(lingly 


HOU.'sb Ol LORDS 

7. The Arantzazu Mend I 

[ (1939) l\ 37 : 2 B. I. L. C. | 

(Recognition and Territorial Jurisdiction) 

Tl,. n 1 !: C AwnUazu \lenli was a Sp.mish ship legistcred at thc port of Bilbao. 
1 <» 37 * s-i w ® s ‘«; a ptured by thc insurgent forces led by General f ranco in June 
June 9" , VVi r 7 riV ? 1 ,M L,, . n< *° n Au o usl In pursuance of a decree dated 

«».*> 6/, the Spanish ship AranUazu Mentli registered at Bilbao, after that 
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port had been captured by General Franco’s forces, was requisitioned by the 
Republican Government. The vessel was not then in Spanish territorial waters. 
On her arrival in the Thames her owners issued a writ in rem for possession ; 
she was arrested by the Admiralty marshal and at all material times remain* 
cd under arrest. On April 5, 1938, she was requisitioned by the Nationalist 
Government and the managing director of the owners and the master of the 
ship made a declaration that they held the vessel at the disposal of the Nation¬ 
alist Government. Thereupon, the Republican Government issued a writ in 
rem on April 13, 1938, claiming possession of the vessel and served a warrant 
of arrest on her. The Nationalist Government entered an appearance under 
protest and moved to set aside the writ and arrest on the ground that the action 
impleaded a foreign sovereign State, namely the Nationalist Govern¬ 
ment of Spain, which was unwilling to submit to the jurisdiction of the 
English Courts. 

The question that fell for consideration was whether the ship belonged 
to the tie jure Republican Government of Spain or the de facto Franco Govern¬ 
ment, which had control over the port of Bilbao, where the ship was regis¬ 
tered. 

The first court inquired of tin: Foreign Olfice whether His Majesty’s 
(iovernment recognized the Nationalist Government of General Franco as a 
foreign sovereign State and the reply was that they recognized the Nationalist 
Government as a government which at present exercised de facto administrative 
control over the larger portion of Spain and that the Nationalist Government 
was not a Government subordinate to any other Government in Spain. 

The lirst court accordingly held that the Nationalist Govcrnm jut was a 
foreign sovereign State and set aside the writ and the warrant of arrest on the 
ship. 

The decision of the Gouit ul Appeal upholding this Ending was affirmed 
by the House of Lords. 

Lord Atkin in the House of Lords observed as follows : 

“The letter from the Foreign Ottic-- appears to me to dispose of the con¬ 
troversy. By exercising de facto administrative control, or exercising effective 

administrative control, 1 understand exercising all the func lions of a sovereign 
government in maintaining law and order, instituting and maintaining courts 
of justice, adopting nr imp* sing laws regulating the relations of the inhabitants 
of the territory to one another and to the Government. It necessarily implies 
the ownership and control of property whether for military or civil purposes, 
including vessels whether warships or merchant ships. In those circumstances 
it seems to me that lltc recognition of a Government as possessing all those 
attributes in a territory while not subordinate to any other Government in 
that territory is to recognize it as sovereign, and for the purposes of die 
International Law as a foreign sovereign- State”. 


ADMIRALTY PRIZE (JOUR I 
8. The Ionian Ships 

( 1855) [2 Spinks, 212: Hudson Cases 421J 

The Treaty of Paris (1815. declared the Ionian islands as a free and in¬ 
dependent State under the exclusive protection • f (heat Britain. 
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In 1054, during the Crimean War between Great Britain and Russia, some- 
ships flying the Ionian State flag were captured in the Black Sea by British 
cruisers and were brought in for adjudication on the ground that the Ionians 
being British subjects were trading with the enemy. Great Britain had not 
declared war against Russia on behalf of the Ionian islands, and the question, 
therefore, which fell for consideration was as to whether the Ionian Islands 
constituted an independent State and whether the inhabitants of the Ionian 
Islands were to be considered as i’riti.'h suljtcis and the enemies of Russia. 

The Court held that the war between Russia and Great Britain di l not 
involve Ionian Islands in a state < I war against Russia and consequently the 
trade was not illegal. 

[Comments : This ease is an authority for the proposition that a com nunity 
although under the protection of another Stat. iud .ot possessing complete 
external or internal independence may ncverthel ss be treated as a separate 
political body. This coucludon was arrived at on an examination » f the actual 
relations subsisting 1 ctween the protec'ing State and .he protected community. 
It was found that in 'pile of large po. ers being vested in the protecting State 
including the power to conclude treaty, the community was nevertheless 
intended to be treated as a separat political body. It was recognised as a 
separate international person and p *5scs«ing an indep* ndcut dag.j 


9. The Charkich 

(1673) I.. R. 4 A. & K„ 59 
International Persons' 

The Char hi eh was a ship I elonging t«» the Khedive of Egypt. She was 
an. steel for having run down a ves'd, .s. S Rutaoier, in th-. Thames on the 
I th of October, IH72. The owners of th* S S. R<Javier raised an action in rem 
and cl dined damages against the S. S. Char ieh sustained by them by reason of 
live collision. 

' petition was thereupon made to r< strain further procedings against the 
•S’. S. Churkieh on the ground that the ship was the property of the Khedive of 
who was an independent sovereign and consequently not amenable to 
the jurisdiction of the English Courtof Admiral y. Ihe ship at the time of the 
collision was Hying the Hag of the Ottoman navy. 

The Court after reviewing the international position of Egypt held that the 
Khedive was not at that time to all intents and purposes an independent 
sovereign and as such his property was not «xempt from the local courts. 


(HOUSE Ol- LORDS; 

10. Duff Development Co., Ltd ... Appellants 

and 


Government of Kelantan and 

Another ... ... ... Respondents 


fly 


(1924) A. C. 7*j7 
(Jurisdiction and Recognition) 

On July, 15, 1912, the respondents, the Government of Kelantan (acting 
the Crown Agents for the Colonies .entered into an agreement under seal 
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I'"- ' * ^ - 1,am > hc Duff Development Co., Ltd , whereby the Government 
O Kelantan granted to the company certa.n rights of mining, timber cutting, 
■tc to be exercised in the State. The deed contained an arbitration clause. Dis¬ 
putes having arisen as to the meaning and effect of the deed, they were refer- 
red in accordance will, the pros isions of the arbitration clause to an arbitrator, 
Hho, by hi* award dated November I/, 1921, made certain declarations in 
H r° f '* 5j m P. any : 1 ' ,c Government moved the Chancery Division of the 
High Court of Justice in England to set asnlc the award on the ground of error 
.» law appearing on the face of it. The application was dismissed and that 
decision was athrmed by the Court of Appeal and by the House of Lords. The 
company subsequently applied to the King’s Bench Division of the High Court 
lor leave to enforce the award, and an order to that effect was made. Subseq- 
uent y a garnishee order was made whereby certain moneys said to be. owing to 
the Government ol Kelantan from the Crown Agents for the Colonies were 
attached lor payment of the taxed costs of the arbitration. 

Viscount Cave observed in the House of Lords : 


, Tn , lhc Present case the reply of the Secretary of State shows clearly 

whh iRnr" 8 1 ,C cn « a ^ mc "! s c » tcrcd 1>Y the Sultan of Kelantan 
with the British government that Government continues to recognise the 

Sultan as a sovereign and independent ruler...If after this definite statement a 
different v.cw were taken by a British Court, an.undesirable conflict might 
arise ; and, in my opinion, it is the duty of the Court to accept the state¬ 
ment of the Secretary of State thus clearly and positively made as conclusive 
upon the point. 


As regards the plea based on waiver of sovereignty and submission to 
/ oo J n riS AU 01 ', 01 ll,c (:,,urt ,cfcrcncc was made to Mighell v. Sultan of Johore 
(U Jl) (• Q.B. 149 where it was held that a submission by a foreign sovereign, 
t<> lie effective, must lake place when the jurisdiction is invoked and not 
earlier, and that when a question of jurisdiction is raised by him there can be 
no inquiry by the Court into his conduct or actions pri..r to that date ; and 
his Lordship saw no reason f**r doubting the correctness of that decision. If, 
therefore, a so\eicign having agreed to submit to jurisdiction refuses to do 
so when the question arises, he may indeed be guilty of a breach ol his 
agreement, but be does not thereby give actual jurisdiction to the Court. 

......I am of opinion that this appeal fails and liould as against the 

respondent Government be dismissed with costs. 


COURT OF APPEAL 

11. Haile Selassie v. Cable and Wireless Ltd. No. 2) 


(1939) Ch. 182 ' 

(Stale Succession) 

Haile Selassie was the Emperor of Ethiopia, living in exile in England. 
The defendant Cable and W ire less Ltd., had entered into a contract i»‘ 
1935 with the Director-General of Posts, Telegraphs and Telephones of 
Ethiopia. In consequence of the contract a sum of money became due from 
the Cable and Wireless Ltd., to the public revenues of Ethiopia. The 
Emperor of Ethiopia filed a suit in England for an account to be taken of 
the money due to him under the contract and for payment of the same after 
accounting. 
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In the meantime Ethiopia had been overrun by Italy and the company, 
although admitting the amount due from them, ur<»cd that the amount due 
was now pay able to the Italian Government as they had received a letter 
from Italian Ambassador in I-ondon. 

The Court of Appeal observed that since His Majesty’s Government 
no longer recognized Haile Selassie as de jure Emperor *«f Ethiopia and 
recognized the King of Italy as de jure Emperor of Ethiopia, the King of 
Italy as Emperor of Abyssinia was entitled by succession to the public 
property of the State of Abyssinia, and the late Emperor of Abyssinia’s title 
thereto was no longer recognized as existent. The right of succession was 
to be dated back at any rate to the date when the de facto recognition of the 
King of Italy as the de facto sovereign of Abyssinia took place, which was in 
December 1936. In the result, the appeal was all >wc l and the action 
dismissed. 


12. The United States of America v. McRae 

(I*69) L. R. 8 EO. 6* 

[Succession to Public Property f the State on Rebellion) 

The defendant McRae, had l:c<:i» employed as an agent for purchase of 
war materials by the “Government ol the Confederate States of America'* 
which had hem formed by divcise persons who were inhabitants of the 
United States of America and had risen in rebellion against the Government 
of U. S. A. In this capacity li> received a considerable sum of money from 
the Confederate Government. I hr I niied Mates Government after the 
defeat of the Southern Confederacy biou-ht an action a ainst McRae for the 
purpose of obtaining an account of all moneys .m 1 goods which cainc to the 
defendant, as agent, • r otlitiwise, on behalf of the pretended Confederate 
Government during the late resurr cti *n. The let nda *t pleaded that by an 
Act of Congress of the plaintiffs, the property of all persons in>1 ling any "dice 
or agency under die Government ot the Confederate States was liable to 
confiscation and that the plaintiffs could not have relief without waiving the 
right to confiscate. 

The defendant put in no answ. r, and simply left the plaintiffs to make 
out their own title to relief. 

James, V. C. asked if the plaintiffs were willing to have the account 
taken, as it would be .taken, between the Confederate Government on the 
one hand and the defendant, as ag* nt “I such government, on the other hand; 
and to pay what (if anything) miehl be foun 1 due from them on the footing 
of such account The plaintiffs, however, declined to accept the decree in 
any form which would recognise the authority of the belligerent State** or 
involve any privity with their agent. In this v iew, the suit was dismissed 
with costs. 


I lie Court observed that upon the suppression of a rebellion, the 
restored legitimate government is entitled, as of right, to all moneys, goods 
and treasure which were, at the outbreak, the public property of the govem- 
,r ; c "b such right being in nowise divested or defeat* d by the wrongful seizure 
"1 them. Rut with respect to property which has been voluntarily contributed 
to, or acquired by, thi- insurrectionary government in the exercise of its 
u '! u . r P c< * authority, it was clear public universal law that my government 
wluch de facto succeeds to any other government, whether by revolution or 
restoration, conquest or reconqucsl, succeeds to all the public property, to 
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everything in the nature of public property, and to all rights in respect of the 
public property • f the displaced power, whatever may be the nature or origin 
of the title ot such displaced power. Any such public property would, on the 
success of the new or restored power, vest ipsojacto in such power ; and it 
would have the right to call to account any agent, debtor, or accountant to or 
ot the persons who had exercised and had ceased to exercise the authority of a 
government. But this right is the right of succession, is the right of suppressed 
and displaced authority, and can only be enforc' d in the same way, and to 
the same extent, and subject to the same correlative obligations and rights 
as if that authority had not been suppressed and displaced and was itself 
seeking to enforce it. 


13. Bank of China 


v. 

Wells Fargo Bank & Union Trust Company 

United States District Court 
[(1952' 104 F. Supp. 59] 

(Succession to rights and obligations) 

rasc 9 ucs, '° n that fell for consideration was which Bank of 
China, the one controlled by the Nationalist Government of China or the other 
controlled by the People’s Government of China, was legally entitled to the 
funds deposited with the defendant Bank. The controlling corporate authority 
of the Bank of China being effectively vested in the Government of China by 
virtue of its majority stock ownership, the issue that focussed attention at the 
outset was which of the two governments, one i\ cognized by the United 
States while the oihcr not, was to b* recognized by the United States courts. 
The Court observed that, fr » n a practical standpoint, neither of the rival 
Banks of China is a true embodiment of the corporate entity which made the 
deposit in the Wells Fargo Bank. The present Nationalist Bank of China is more 
nearly equivalent in the sense of continuity of management. The Peoples Bank 
is more representative in ability to deal with the greater number of private 
stockholders and established depositors and creditors. Were the Court to adopt a 
strictly pragmatic approach, it might attempt a division of the deposit between 
these two banks in the degree that each now exercises the functions of the 
bank of China. Or the Court might award the entire deposit to the bank it deems 
to be the closest counterpart of tlie corporation contemplated by the Articles 
nf Association. But this, the Court could not do merely by balancing interests 
ol a private nature. Such a course would ultimately' entail determining 
which l ank best serves the corporate interests of the State of China. That 
determination could not le made, while the State itself, xn ain divided 
except by an excursion into the tealm cl | < litical \ ) j!« • < j by. Wc.te there 
only one government, in fact, of tin Chinese State, or only one govern ment in 
a position to act effectively for the State in respect to the matter before the 
Court, the Court might be justified in accepting such a government as the 
proper representative of the State, even though our executive declined to deal 
with it. Here, there co-cxist two governments, in fact, each attempting to 
further, in its own way, the interests of the State cl China, in the Bank of 
China. It is not a proper function of a domestic c'-urt <»t the United States 
to attempt to judge which government best represents the interests of the 
Chinese State in the Bank of China. In this situation, the Court should justly 
accept, as the representative of the Chinese State, that government which ou * 
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executive deems lest able to further the mutual interests ol China and the 
United States. The Court accordingly ruled that it should recognize the 
Nationalist Government of China as legally entitled to .exercise the controlling 
authority of the Bank of China in respect to the deposit in suit. 


14. The City of Berne in Switzerland 


The Bank of England 

[(1804) 9 Vcs. Jun. 347J Fob. 29, IBU4 

Judicial notice of a foreign Govenunen' not recognised by the government o 

the country) 

The plaintiff, the City of Berne in Switzerland, moved that the Governor 
and Company of the Bank of England be restrained from permitting a transfer 
of, and the t-ustccs from transferring, certain funds, standing in their names 
under .i purchase by the t I*’. * lovemnn nt 1 b rm l eft re the R< olution. 1’hc 
Bank of En land and the imstecs opposed the motion on the ground that the 
existing Government of Swi rland not 1 in acknowledged by the overn- 
m ut of England, could noi l>e noticed 1 v the Court. 

The Lord Clianc. llor did not make the order and observed that he was 
much struck with the ol jeetion ; and it was extremely difficult to say, a 
judicial court can take untie* «•! ovemment, ne\cr authorised by the govern¬ 
ment of the country, in which that ccurt sits ; and, whethei the forci n 
government is recognized, «»r not, is a matt, r «»l public notoriety. 


[I'RIVV C OUNCIL; 

15. C ook and another ... Plaintiffs 

and 

Sir James Gordon Sprigg ... Defendant. 

IO.i Appeal From th • Supreme Court .*1 the Colony of the 
Cape ol Good Hope] 

Law Reports (I89*.') A. C. 572 
/ (got i. iftcls of Conquest—Property and Obligations 

The appellants cl u ;.tii in their action certain railway, mineral, township, 
land, trading and othci »i a |its i.i I'.a tern Poiidol.uid granted to them by 
^igcau, paramount chief of Pondnland, i \ virtue ol certain concessions. The 
respondents admitting the execution l»y Si 0 cau of the said concessions alleged 
that at the date of the same the British Government was the sole paramount 
authority in Pondoland, and that without the consent of the said Government— 
which consent was not given—the said concessions were of no legal force or 
effect. 

The I.ord Chancellor in delivering the judgment observed that it appear- 
<-d to he established by proof that the appellants never in fact obtained 
possession of the lands or exercised the rights which these documents purport¬ 
ed to convey. It was held that the appellants as grantees of concessions made 
hy theparamount rhief of Pondoland could not, after the annexation of Pondo¬ 
land by Her Majesty, enforce against the Crown the privileges and rights 
Conferred. 
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Sr WSMSS bTM 3 

aszs^atss^iias 


“’V. Il ,s sufTidcnt to say that, even if a wrong has been done, it 

is a wrong for which no municipal court of justice can afford a 

At the same time, their Lordships were by no means prepared to differ 
from the observations of the Chief Justice that the appellants hadstrong claims 
to the favourable consideration of the Government and Parliament of the 
country. 


Appeal dismissed 


16. Case of the Danish Fleet 


(Self-Preservation) 

17 Case of Amelia Island 

(Self-Preservation) 


,fM ! F °-. a dis . c “ ss i?" of ,hcS!: cases P |casc refer tc 
*f Necessity and Self-Preservation at page 161.] 


Chapter XIII on Doctrine 


COURT OF APPEAL 

18. The Parlement Beige 

(1880) 5 P. D. 197 


[Territorial Jurisdiction : Immunities and Limitations) 

,r a ,linl h n™r f*'*'*" mail P acket ' which was also used for 

K n Sh h \ ded a ^ a,nst a v ««:l, 'he “Darin?' owned by the 
Britishers, in the Dover Harbour. Proceedings were commenced by the English 

m ,hC AdmiraUy Divisio ’' “> —er redress agfins, 


the S.a,e W of by ,"' C Cou " of A PP eal 'hat a publicly-owned vessel of 

nnr^ fe w 8 “ ’ ^ ™ a .'"atl-packet as well as for general commercial 
ThTr O r f P , fr ° m a SU1 ‘ ,n ,em for damages arising out of a collision. 
The Court observed that even though an action in urn were an action against 
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the property only, a suit could not he brought. In the result, the Court held 
that it would not exercise jurisdiction over the person or public property of a 
foreign sovereign, and that it could not even inquire into the declaration of 
the foreign sovereign as to the nature of the ship. 


19. The Case of Adolf Eichraann : The Attorney-General of the 

Government of Israel 


Eichmann 

[District Court of Jerusalem, Judgment of Dec. 11, 1 961J 

[Jurisdiction] 

Adolf Eichmann was abducted from Argentina and brought to trial in 
Israel under the Nazi Collaborators (Punishment) Law, enacted after Israel 
became a State and after the events cliarged against Eichmann during the 
Nazi era in Germany. 

Learned counsel for Eichmann did not ignore the fact that the Israel 
law applicable to the arts attributed to the accused vests in the Court the 
jurisdiction to try this ca?e. His contention against the jurisdiction of the Court 
was not based on that law, but on international law. He contended that the 
Israel law, by inflicting punishment for acts done outside the boundaries of 
the State and before its establishment, against persons who were not Israel 
ritizens, and by a person who acted in the course of duty on behalf of a 
foreign country (art of State) conflicts with international law and exceeds the 
powers of the Israel legislator ; and that the prosecution of the accused in 
Israel upon his abduction from a foreign country conflicts with international 
law and exceeds the jurisdiction of the Court. 

The first contention of counsel that Israel law is in conflict with interna¬ 
tional law ami that therefore it cannot vest jurisdiction in this Court, raises the 
preliminary question as to the validity of international law in Israel and as to 
whether in the event of a clash between it and the laws of the land, it is to be 
preferred to the laws of tire land. 

The Court observed : *‘Our jurisdiction to try this case is based on the 
Nazis and Nazi Collaborators (Punishment) Law, a statutory law the provisions 
of which are unequivocal. The Court has to give effect to the law of the 
Knesset, and we cannot entertain the contention in that this law conflicts with 
the principles of International Law. For this reason alone counsel's first 
contention must be rejected.** 

But the crimes dealt with in this case are not crimes under Israel law alone, 
but are in essence offences against the law of nations. It is haidly necessary to 
add that the “crime against the Jewish people,** which constitutes the crime 
ol "genocide** is nothing but the gravest type of “crime against humanity*’ 
(and all the more so because both under Israel law and under the convention a 
special intention is requisite for its commission, an intention that is not 
tequired for the commission of a “crime against humanity". Therefore, all 
that has been said in the Nuremberg principles on the ‘crime against humanity’ 
applies a fortiori to the ‘crime against the Jewish people.* 

83 
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tarv Tri'hi.nal 0 !)'N “ act ° f S,a,e ” was repudiated by the International Mili- 
nn. Y ,h atNuremberg.The contention oflearned counsel that it is 

siblc for a his U cr^ Ut 1 6 ' whose .behalf he had acted, that is respon- 

internadonal l.T r ' S °, n ' y ' rUC '*! SeCOnd part ‘ Jt is ,rue ‘bat under 
sibdi v fT T l fu Ge "y bcars not onl >' moral > *>ut also legal, respon- 
_l,il! ly f r al1 . the c imcs *bat were committed as its own “Acts of State,’*in- 

detracf on'e YfltTVa«-->buted to the accused. But that responsibility does not 
acts fr ° m hC personal responsibility of the accused for his 


State. 


j or the above reasons the Court dismissed the 


contention as to ‘act of 


i, ra -| L ,t^ n i ed . co \| nscl summed up his pleadings against the jurisdiction of the 

” a „; ? g , tor by s V' cs " in S ,hat undcr International Law there must be a 

lha n TnT bc J Wccn ,hc L Sla te and the person who committed the crime, and 

Stair U i?n- a , bSCn - C . ° f 3 r “ acknowlcd g cd inking point” it was ultra vires the 
State to inflict punishment for foreign offences. 

Jewish Dron'lJTT 1 f ‘be/ecogr.i'ion by ihc United Nations of the right of the 
csiTl T Tl establish their Stale, and in the light of the recognition of the 
lcw , ,T' W ‘T by fam ‘ ly ° f na,io »s, 'he connection between the 
nations P P and he f,late of Israel constitutes an integral part of the law of 

the a J,!lL Se r„n' d • 0n ' e ' U ' 0 '! . of lcar,lcd counsel was that the trial in Israel of 
internal?, l , low,n *, u P? n bis capture in a foreign land is ill conllicl with 
international law, and takes away the jurisdiction of the Court. 

of Aruentian l H°r >SCrV i Cd r t o^ lbrou Sl\ l h c joint decision of the Governments 
caused thr? K Isracl . of 3-B-60 “to view as settled the incident which was 
rSiW r a S tIon ? f 5 f lll ? cnsof IsracI lhat has violated the basic 
vinland hi S ? of . A . rg entma” the country the sovereignty of which was 
accused’ I WaiV ? d , ‘! s cla,niS » including the claim for the return of the 
TTh t h e' ,n’ , a " y V, ° at '°'.‘ of International Law which might have been linked 
with the incident in question has been “cured”. 


On 


lK lb V* s ? bd ground of municipal law the accused can have no argument 

t ? a fr , JU,, s dlct Jon of the Court, while his contention based on the “voila- 

all events HT r”, ,s untcna . b,c such ground did not exis, at 

all events at the time of his prosecution. 


, . J l,e accused is not a “political” criminal and Argentina has given 

him on right of “refuge” in her territory, and all that has been said in our 
precedents on the subject of the want of the right of refuge of a “political’' 
criminal applies to the accused a fortiori. 

1 «> sum up, the contention of the accused against the jurisdiction of the 
y . rcason . °‘ b,s abduction from Argentina is in essence nothing but a 
plea lor immunity by a fugitive offender on the strength of the refuge given 
urn by a sovereign State, 'l hat contention does not avail the accused for 
wo reasons : ^a; According to the established rule of law there is no immunity 
tor a 1 ugitivc offender save in the one and only case where he has been extra - 
lted by the country ot asylum to the country applying for extradition by 
rcason of a specific offence, which is not the offence tried in his case. The 
accused was not surrendered to Israel by Argentina and the Slate of IsracI 
is not bound by agreement with Argentina t > try the accused for any other 
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specific offence, or not to try him for the offence with which the Court is con¬ 
cerned in this case, (b) The rights of asylum and immunity belong to the 
country of asylum and not to the offender, and the accused cannot compel a 
foreign sovereign country to give him protection against its will. The ac¬ 
cused was a wanted war criminal when he escaped to Argentina by concealin'' 
his true identity. It was only after he was captured and brought to Israel 
that his identity has been revealed, and after negotiations between the two 
Governments, the Government of Argentina waived its demand for his return 
and declared tint it viewed the incident as settled. The Government of W„- 
tina thereby rctused definitely to give the accused any sort of protection ] he 
accused has been brought to trial before a Court of a State which accuses 
ium of grave offences against: its laws. The accused has no immunity ainst 
this trial, and must stand his trial in accordance with the Charge Sheet. 

For all the above-men*ioned reasons the Court dismissed ihe contention 
oi counsel and his prayer to hear witnesses on this p .int. 


' OURTUF APPEAL 

20. ighell v. Sultan of Johore 

(1894 I Q. B. 149 



(Trrritorinl Jurisdiction . immunities and Limitations) 


The Sultan of Johore while staying in Great Britain intr duccd himself 
l:v the assumed name of “Albert Baker*’. He promised to marry the plaintiff 
who was a lady. He did not carry nut his promise and accordingly the ladv 
sued him for breach of promise. It was contended on his behalf that the Court 
had no jurisdiction as he was a sovereign independent ruler and he had not 
submitted to the jurisdiction of the tlourt. Both the Court of first instance 
and the Court of Appeal upheld the contention of the Sultan of lohore and 
dismissed that of the lady. 

Quoting his observations from the case of the Parlement Bel >e (I8M0) 5 P n 
197 , 2 -4, Lord Esher, M. R. observed that the principle is that, as a con¬ 
sequence of the absolute independence of every sovereign authority, and of 
the international comity which induces every sovereign State to respect the 
independence and dignity of every other sovereign State, each and every 
one declines to exercise by means of its courts any of its territorial jurisdic¬ 
tion over the person of any sovereign or ambassador of any other State or 
over the public propel ty of any State which is destined to public use or over 
the property of any ambassador, though such sovereign, ambassador’ or nro- 

perty be within its territory, and therefore, I ut for the common agreement 
subject to its jurisdiction. sreemeut, 


IIAITCL' I A t-VvA 



years/ By/a/dccree/ elated August/8,/l 940/ the/ Queen/ of^ahe/Netherland^ 
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ordered certain classes of Dutch subjects resident in Great Britain to register 
lor military service with the Netherland forces. In August, 1 ( 40, in compli- 
ancew.th notices ordering him to report for duty as a conscript, he joined 
the Netherlands army in England under protest. In February 1941 he took a 
week s leave after about five months’ service, but did not return at its expira¬ 
tion. He was subsequently arrested and detained at a police Nation, but was 
released on bail when he moved a writ of habeas corpus, contend in* that he 
was not amenable to Dutch military law. The Divisional Court, the Court 
°t ^PP ea * an( ‘ l ' lc House of Lords dismissed his application for writ. 

It was observed by Viscount Simon L. C. that the unit in which the 
appellant had been serving was an allied force and the required formalities 
had been satisfied. 1 he app-llant was guilty of desertion and absence without 
leave which are offences under military law. The Lord Chancellor observed 
that no appeal lay against the dismissal of an application for a writ of habeas 
corpus in a criminal cause and the appellant’s application for the writ and the 
decision of the Divisional Court refusing it were made in a criminal cause or 
matter. 


22. Republic Arabe Unie c. Dame X 

(Switzerland, Supreme Court, February 10, I960) 

1 Immunity of Foreign States from jurisdiction, and Distinction between 
Acti of State and Private Transaction r) 

In 1951, the defendant X, a resident of Switzerland, leased her villa ii. 

\ ici.na, Austria, to the Egyptian Minister to Austria, the house to be used for 
diplomatic purposes and as a residence for the minister. It was provided in 
the contract of lease that the rent was required to be paid at a Swiss bank, 
and any dispute arising from the lease was to be decided by the civil court ol 
7n rich. 

The defendant terminated the lease in 1957 on the ground that the tenant 
had not complied with his obligations and claimed a certain amount for 
which she obtained an attachment in Geneva of funds of the Republic of 
Lgypt located in a Geneva bank. Attempt was made to effect service of the 
attachment order on the Egyptian Foreign Office, but the Foreign Office 
refused to accept it on the ground that the attachment and execution violated 
immunity of the Egyptian Sta c. In May 1959, the Swiss Embassy in Cairo 
executed a certificate to the effect that it had attempted service, and on that 
b sis the attachment of 1957 was converted into a definite seizure. 

The villa was ultimately evacuated by the Minister in Vienna of the 
United Arab Republic in 1959, and the owner after a survey of the building 
increased her claim against her former tenant by an additional amount and 
obtained an additional attachment. Service was again attempted but die 
Government of the United Arab Republic refused acceptance. 

The funds attached belonged to the United Arab Republic, bHng the 
security which Egypt had deposited in connection with contracts for the 
purchase of war materials. J 

The United Arab Republic sued in the Supreme Court of Switzerland t* 
for the setting aside of the two attachments and seizures, on the grounds of 
non-service with proper notice and violation of the immunity of foreign States 
from local jurisdiction and execution. While dismissing the complaint the 
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Court observed that according to the established jurisprudence of the Supreme 
court, the rule of immunity from suit is not an absolute rule of general scope. 
A distinction must be made according to whether the foreign State acts by 
virtue of its sovereignty (jure imperii) or as a party under private law ( jure 
gestionis). Immunity from suit can b** claimed only in the former case. In 
the latter case, the foreign State can be sued in the Swiss courts and be 
subjected to measures of execution, provided that the legal relation involved 
has a territorial connection with Switzerland, ie. t that it came into being 
there <>r is to be performed there or that at least the debtor accomplished 
certain acts which created a place of performance in Switzerland. The 
transaction in the particular case had all the characteristics of an agreement 
between private parties. The obligations of both parties resulted from private 
law, and the patties understood that so well that they agreed to subject their 
disputes to an ordinary civil court. When signing the lease the Kingdom of 
Lgypt through the bgyptian Minister to Austria acted like any private indivi¬ 
dual renting real estate. I lie lent was to be paid at a bank in Switzerland 
and the jurisdiction of a Swiss court was stipulated by the parlies. The 
plaintiff therefore could not invoke its immunity from suit in Switzerland. The 
plaintiff also could not claim immunity from execution as the power of 
execution llew from the power of jurisdiction. 

1 lie complaint as indicated above was dismissed. 


23. The Creole 

[M... >ic\n Internal! *nal Arbitrations, IV, 4375] 

( Jurisdiction) 

[l or a discussion of this case please refer to Chapter XVII 
>>n •'Jurisdiction*' at page 222.J 


24. Hirotm v. McArthur 

l‘j4H) 335 U. S. 1176 

(Jurisdiction over Military Cribunals 

The judgment of the Tokyo Tribunal was delivered in November 1948 
and some of the convicted persons filed petitions for hibeas corpus with a view 
to testing the legality of the entire proceedings of the Tribunal. The Supreme 
Court held that the Tribunal sentencing these petitioners was not a tribunal 
ol the United States. The military tribunal sentencing the petitioners had been 
set up by General Me Arthur as the agent of the Allied Powers. Under the 
circumstances the courts of the United States had no power or authority to 
review, set aside or annul th< judgments and sentences imposed on these 

petitioners. 

25. Case Concerning the Rights of Nationals of the 
United States of America in Morocco 

( Jurisdiction) 

[For a discussion of this case please sec Chapter XXXIX 
“International Court of Justice" at page 481.] 
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PERMANENT COURT OF INTERNATIONAL JUSTICE 
26. The S. S. Lotus 
(1927) Series A. No. 10 

(International Law and Territorial and Personal Jurisdiction) 

On August 2, 1926, a French steamship, the Lotus *_ nmr*#»ri.'n~ 

a. ; .n,ople, collided with seF .it' 

lies off Cape Sign. I he BoZ-Kourt sank in consequence and eight Turkish 

at,o na |s on board lost their lives. Lt. Demons, \ French cidzen was the 

t > lie < caot»* he Wat . ch d" t ard the „ al the time of the collision, wi de 
1 ‘ c ca P tain on the Boz-Kourt was Hassan Bey. 

rhe Lotus arrived at Constantinople on August 3 , and the T..rW«h 

U [X °dZ , r f, ques,ed F ° emo ; ,! t0 S-ve evidence at"an inquiry^OnA Jm,t 5 
*. Dcmon . 8 was P ,ace<i under arrest, as also Hassan Bey. No previous 
nice 'ws^vtii to die French Consul-General, and the arrest,' it wastllcccd 
by the 1 urkisli Government, was effected to ensure the t.ial of the two 
ffeers for manslaughter, on the complaint of the families of the victims. 

Indno'it'H"'^''’ 31 -?-?"'’'> Lt ' Uen ? onS submitlcd lha ‘ the Turkish Courts 
had no jurisdiction. 7 his plea was, however, overruled and Lt. Demons was 

sentenced to eight days’ imprisonment and a fine of twenty-'wo pounds • 
Hassan Bey received a slightly heavier sentence. X P S ’ 

the £rr"\r lc di P>°'" ad V eprescma,io " s a » d demanded 

or _ the .t ransfer o f th^ case to the French Courts. 

s&a^.mssL. d “ wB up a * 

, TI|C two qucstio'iirrhaTIcn tor determination were : (1) Whether Turkey 

miiiai proceed! nsa'^i* l>r ' n< i' pl 5 5 °J International Law by l,7stUu,b,S‘/oin. cr? 
mmal proceedings on arrival of the French steamer at Constantin ole in 

= f u, kish Law against M. Demons, officer of the watch on 

' the Lotus at the tune of th ■ collision ; and (2) If the replv be in the 

reparatim?*s hnu Id r ^ r .*'\? n is duc provid 'd 

International Law. bC "* S ' m, ‘ ar accordi "'-’ lhc Principles of 

in the B . y ie«r« ,l, il , f.r ° te ? f th c President the Court answered the first question 

Ciples of'fnternaHoi»l"f “"T ^ 5* id act in COIlflict wilh «»•« prin- 
the French suffice. \.f n V lns . Utu ' m ? . J°‘" 1 criminal proceedings against 
.. - nch subject M. Demons in Turkish Courts on the arrival of the 
6. o. Lotus at Constantinople. e 

I . Tho French Government contended that the Turkish Courts, in order to 
^ S , h °, Uld bC ab ' e P° int “> -*»» ‘‘tie to jurisdiction 1 recogni/- 

T .rid.h r na LaW ? VOur of Turkey- On the other hand, 8 the 
7“ rk « h Government pleaded that Art. la „f the Convention of Lausanne of 

Ccome^tnro' 23 ’ al . lo ' ved . 1 urk cy jurisdiction whenever such jurisdiction did not 
^comeinto conflict with a principle of International Law. The Court 

ag?eement'h a self " V,e ' V SCCme< ‘ '° 1>e in confonni ‘y w "h the special 

S-ndeo,T,demT‘, ° b *T, ved '"‘"national Law governs relations between 

from P H elr own fr I' rUl ' S ° f la " b,ndin S U P°" States therefore emanate 
from their own free will as expressed in conventions or by usages generally 
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accepted as expressing principles of law and established in order to regulate 
the relations between these co-existing independent communities with a view to 
the achievement of common aims. Restrictions upon the independence of States 
cannot therefore be presumed. 

Now the first and foremost restriction imposed by International Law 
upon a State is that-failing the existence of a permissive rule to the contrary 
--it may not exercise its power in any form in the territory of another State. 
In this sense jurisdiction is certainly territorial ; it cannot be exercised by a 
Mate outside its territory except by virtue of a permissive rule derived from 
international custom or from a convention. 


It docs not, however, follow that International Law prohibits a State 
from exercising jurisdiction in its own territory, in respect of any case which 
relates to acts which have taken place abroad, and in which it cannot rely 
on some permissive rule of International Law. Such a view would onlv be 
tenable if International Law contained a general prohibition to States to 
extend the application of their laws and the jurisdiction of their Courts to 
persons, property and acts outside their territory, and if, as an exception to 
this general prohibition, it allowed States to do so in certain specific cases, 
mit tins is certainly not the case under International Law as it stands at 
present, bur Irom laying down a general prohibition to the effect that States 
inay not extend the application of their laws and the jurisdiction of their 
^ouris to persons, property and acts outside their territory, it leaves them in 
this respect a wide measure «,t discretion which is only limited in certain 
<ascs by prohibitive rules ; as regards other cases, every State remains free 
10 aa °P l l, ‘C principles which regards as best and most suitable. 

ir circumstances the contention of the French Government to the 

effect that Turkey must in each case be able to cite a rule of International 

aw authorising her to exercise jurisdiction, was opposed to the generally 
accepted International Law to which Article 15 of the Convention of 
Lausanne referred. 


- Asr c ga, ds the question whether the foregoing consideration applies to 
riminal jurisdiction as well or whether ihu is governed by different 1 

following 8 ’- l " C argUfnC, ‘ l1 a<lvanccti by the French Government were the 

I. International Law does not allow a State to take proceedings with 
regani to offences committed by foreigners abroad simply by reason of 
ation.dity of the victim ; and such is the situation in the present case because 
c offence must be regarded as basing been committed on board the French 

. 2 *i lnl ® rna . li ® nal l a * r cognizes the exclusive jurisdiction of the 
• c whose Hag is llown acc^i.dsev .y«hii»g which occurs on board a ship 
on the high seas . 1 

3. Lastly, this piinciplc is especially applicable in a collision case. 

As regards the first argument, the Court did not think it necessary to 
consider the contention that a State cannot punish offences committed abroad 
I H for . c,y u ncr sjropfy b y rca so«i of the nationality of the victim. It was 
.served that the Court ol many countries, even of countries which have 
given their criminal legislation a strictly territorial character, interpret 
criminal law m the sense that offences, the authors of which at the moment 
_ commission arc in the territory ol another State, arc nevertheless to be 
regarded as having been committed in the national territory, if one of the 
constituent elements of the offence, and more especially its effects, have 
taken place there. 
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/ As regards the second argument put forward by the French Government 
/that the State whose flag is flown has exclusive jurisdiction over everything 
/ which occurs on board a merchant ship on the high seas, it was observed that 
/ it was true that vessels on the high sea* are subject to no authority except 
that of the Slate whose Hag they fly. But it by no means follows that a 
Mate can never in its own territory exercUc jurisdiction over acts which 
have occurred on board a foreign ship on the high seas. If a guilty act 
committed on the high seas produces its effects on a vessel flying another 
Hag or in foreign territory, the same principles must be applied as if the 
territories of two different States were concerned, and the conclusion must 
therefore be drawn that there is n> rule of International Law prohibiting 
the State to which the ship on which the effects of the offence have taken 
place belongs, from regarding the offence as having been committed in its 
territory and prosecuting accordingly the delinquent. 

As regards the third argument, the Court opined that there was no rule 
oi International Law in regard to collision cases to the effect that criminal 
proceedings arc exclusively within the jurisdiction of the State whose flag is 
flown 

1 he offence for which Lt. Demons appears to have been prosecuted was 
an act—-of negligence or imprudence—having its origin on board the Lotus, 
whilst its effects made themselves felt on board the Boz-Kourt. These two 
elements arc, legally, entirely inseparable, so much so that their separation 
renders the offence non-existent. Neither the exclusive jurisdiction of either 
State, nor the limitations of the jurisdiction of each to the occurrences 
which took place on the respective ships would appear calculated to satisfy 
the requirements of justice and effectively to protect the interests of the two 
States. It is only natural that each should be able to exercise jurisdiction 
and to do So in respect of the incident as a whole. It is, therefore, a case of 
concurrent jurisdiction. 

It was held that “Turkey, by instituting, in virtue of the discretion 
which International Law leaves to every sovereign State, the criminal 
proceedings in question, has not, in the absence of such principles, acted in 
a manner contrary to the principles of International Law within the meaning 
ot the special agreement.” 

Dissenting opinions were delivered by six other judges. 

[It has been contended chat the French view, though overruled by the 
Court by the casting vote of the President, is the sounder of th; two because 
public\essels enjoy immunity on the high seas. This is admittedly so in 
times of peace and the collision took place at a time when there was no 
semblance of war. It has, therefore, been suggested that a far-fetched view 
was taken by the majority of the members constituting the Court.] 


27. The Schooner Exchange v. McFaddon and others 

■ 1812.1 7 Cranch, 116 

[For a discussion of this case please refer to Chapter XVII “Jurisdiction” 
at p. 227 and Chapter XIX “Jurisdiction over Public and Private Vessels”, 
at p. 232]. 
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28. The Virginius (1873j 

(Territorial Waters) 

rhe Virginius was registered as a vessel of tlie United States in 1870. In 
1873, there was an insurrection in Cuba. I he ship cleared from Kingston 
with certain arms and ammunition, which were seized and forfeited. She 
then sailed from Kingston without any arms ostensibly for Costa Rica, but 
in reality proceeded towards Cuba. While on the high seas and flying the 
American Hag, she was chased by a Spanish ship of war and captured on a 
charge of piracy and aiding rebels. On arri\al at Santiago de Cuba, the 
Spanish authorities tried the passengers and crew by court-martial anti shot 
37 of them, including 16 British subjects. It appeared that the majority of 
the passengers, who were Cubans, wanted to assist in the Cuban insurrection, 
although there were some British subjects who had sailed on the belief that 
the ship was on a bona fide voyage to Costa Rica. The Governments of 
Britain and America lodged a strong protest and called upon the Spanish 
Government to stop further executions of their subjects. A conference was 
held at Washington, wherein Spain agreed to restore the Virginius and the 
survivors of her passengers and crew. 1 he Spanish Government gave com¬ 
pensation for the families of the cxecuu 1 British subjects. 


(PRIVY CCLM.lL, 

29. The Direct United States Cable 

Coy., Ltd ... ... Defendants 

and 

The Anglo American Telegraph Coy. Ltd. and the 
New York, Newfoundland, and London Telegraph 
Coy., Consolidated with and Merged into the said 
Anglo-American Telegraph Coy., Ltd. ... Plaintiffs 

On appeal from the Suprcm: Court of Newfoundland 
[The Law Rep »ns : Appeal Cases, Vol. 11 — IH7G-77J 
(Territorial ll’/ters, 

The New York, Newfoundland, and London Telegraph Company 
(ncrcinaltcr referred to as the Newfoundland Company , was incorporated 
by an Act of the Legislature of Newfoundland (17 Viet. c. 2) by which thev 
were required to construct, maintain and operate a line of telegraphs front 
any p unt in Newfoundland to a iy other point. The .corporation was -iven 
the sole and exclusive right to build, make, occupy, take or work the said 

Une ol telegraph between any point in the island for fifty years. 

The Anglo American Telegraph Co., Ltd. (hereinafter called the Anglo- 
American Coy.) was a joint stock company registered in England under the 
provisions of the Companies Acts of 1862 and 1867. The amalgamation of 
tnc .Newfoundland and Anglo-American Companies was effected and the 
respondents thereupon possessed, maintained and Worked several submarine 
cicgraphic cables laid across the Atlantic from Ireland to Newfoundland and 
thence to the Continent of America. 

14 


EAD1NG CASE> 


„ c , a PP el,an 1 company was constituted in 1873, for the Durnov nf 

T^rlr h,ng /? d irking telegraphs between Great 

ine ime skirted the coast ol Newfoundland, and the end of a portion of aurh 

B b a7 ° ff the ~ 


appellant hacTconstructed *«**/! b '** t T"'' 1 ?" on « he S'°und ">a« «he 
Nova Scotian a ^Vntnr ,ele « ra P h,c submarine cable from Torbay in 
ment of Ncwfom, U rt " Conception Bay, within the jurisdiction of the Govern- 

conUnuing' he laj n and ' * res, , rai,,cd 1 ^Junction from 

xvrJtK;.. .1 •. ,/ l, ?S and Constructions of anv telegraphic wire or rahlr 

within the jurisdiction of the Government of the colony of Newfoundland 


was cmlfirmedT'^H °Q der WaS S ra,,,ed a 8 ai " s ‘ «*'= appellants and the same 
was 6 ° Urt NCWfOU,,dla,,d - The a PP= al 


z&seft X“ 5ph i Saant ~ 


opined 1 dm the r 1 . , I i , d , " l>S afu ' r r< j v,e wing the treaty and the enactment 
Conception Bav wa.V*^ h 8 ‘l the , bayS of Newfoundland, of which 
land P Y “ ' had bcen conferred 0,1 *he Legislature of Newfound- 


of the' Supr^me d r hip! ;, ‘W"* r «om,nendcd to Her Majesty that the order 
uLmi,sedTv?th C costs^ ° f Ncwf< ' u, ' d,and b ‘ *«"»«* a " d *■«? «hc appeal be 


• ./V'l./J/ - 

.. '. . o' . 7 y> 

^ ■' y' ^ 30 Miangas or Palma *) Island 

yj* v ^ [Award No. 18, Permanent Court of Arbitration 
V , . ? TIlc Hague : (1929) Hudson Cases, p. 361] 


{State Territory) 


I i. Palmas °e Miangas is an island lying half-way between Philippine 
Islands and Netherlands East Indies. r 


tt ■« i n c! 9 ° 6 a _ tl i s P ul ^ arosc as to the sovereignty over the island between the 
United .States of America and the Neihcrlands. 7he former claimed it to be a 


r . i n, .... . -- ' *viiiivi Viaiuicu n 

F?Vqoo h i-i , v ,>p » ,ncgrfupccd,d lo ,hcm b y Spain bv the Trcatv of Paris 
ol 18.8, while ihe latter claimed it to 1 1 a part of the Netherlands East Indies. 


tt Th ^ dis P u, . c was referred to the Permanent Court of Arbitration at The 
ague. The United States laid its claim on the acquisition bv Spain of a title 
to the sovereignty over the island by discovery, which rights were transferred 
by opam to the United States of America by the Treaty of Paris of 1898. The 
Uutch replied that the Netherlands East India Cornpanv had been in its 
possession, exercising rights of sovereignty from 1677. 
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In order to found the title of U. S. A., the main question which called 
for determination was whether Spain, which was alleged to have transferred the 
mverdgnty to U S A m 1898, had any such title over the island in that year 
The arh'trator held that there was no mention of any landing in that land by 
the Spaniards nor had there been any contact with any native inhabitants. No 
df" S ° f ,ak,ng p° ss< ' ss *°" by Spain had been shown until a very recent 

th ififnl". * he S i. a,c n , f In »«national Law prevailing in the first quarter of 
16th century when the alleged discovery is said to have been made by 

: vas b .y 1,0 mca "J certain that the mere discovery conferred territorial 
‘* ya ? d,, °; merely an iiuhoale title, to be completed eventually by 
lofu“ CSS , lon .- f*'* clear f r °m the State of International Law in.ho 19th 

“ion a.rr^:issstfs - •- — ■" — 

Netherlands territory!*’ "‘ C i * l *" d " f (1 a P ar “> f 


31. North Sea Continental Shelf Cases 

(I. C. J. Reports 1969, p. 3) 

Xcthcdands] 1 KcpubIic of Gcrmany Dc,,mark ; Federal Republic of Germany/ 

Afiih,„^ 0nlmen j a } ' >le Jf areas ,n the North Sea — f)elimitation a\ between adjacent States — 
M vantages and disadvantages of the equidistance method). 

I * • !* ,h ?,two special agreements resp clixcly concluded between ilie 

, f. ,,mar k and the Federal R< public <>t Germany, ami between ihc 
n hl n CpuL1,C ? nd .. l i 0 Kln S*»»'« of the Netherlands, the parties submitted 
narl ; ,u n ecriani diflcrcnccs o*nccrnin > tbc delimitation as between the 

* I . * , a , rcas ,llc continental shell in the North Sea which appertain- 

,u to each o| them. 


JI hc waters of th * North Sea arc shallow, and the whole seabed consists 
» con mental shelf at a depth of less than 200 metres, except lor the 
^nation known as the Norwegian Trough, a be It of water 200-650 metres 
e ( p, Ringing the southern and south-western coasts of Norway to a width 
shHf a p n | K . a i boUt . kilometres. Much the great <i part ol this continental 

ri nri '"| U , j r '* at » keen the subject of delimitation by a series of agreements 
sidr /•?*» !Clw cen the United Kingdom (which lies along the whole western 
iv \ 1 a, y certain *he States on the eastern side, namely, Norway, 
i draw H r T Netherlands. These three delimitations were carried out by 
Iw.n, i >n " °j Whal arc knoWn as ‘median lines* which may be described as 
divi/t' 1 *** s drawn between the continental shelf areas of‘opposite’ States, 
nvtcimg the intervening .paces equally between them. 

one whirl?*? sodra ' vn » kn «wn as an equidistance* line may be described as 
continental \ C \l !° cac 1 of ll,e l ,ar,ics concerned all those portions of the 
any n,.;.,. 1 iat ar 9 ncarcr lo a P°»"t on its own coast than they are to 

either of a°«mr C< J a . S . t °‘ ,he ° l,lcr parly * An equidistance line may co sist 
‘adiac -nt’*s <l,ai } l,nc between 'opposite* States, or of a ‘lateral’ line between 
furnished laiCS ‘, n cc ™ a > n geographical configurations of which the parties 
of the examples, a given equidistance line may partake in varying degree 

a “ fC °^ a median and of a lateral line. There exists-nevertheless 

a distinction to l* ; drawn between the two. 
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Tl,e Fecleral Republic for its part, while recognizing the utility of equidis- 

*'!• a '"e‘hod of dclim„at'On, denied its obligatory character for States 

not par.irs to the Geneva Convention, and contended that the correct rub to 

ue appi.eci, at any rate in such circumstances as those of the North Sea is one 

according to which each ol the States concerned should have a ‘just and, equit- 

rna«.f ,<irC <>f 1 *5 ava,lab,c continental shelf, in proportion to the length of its 
coastline or sea-frontage. 

co„,cin!r^ Vely ’ , !' c . Federal Republic claimed that if, contrary to its main 

rnnfiti.r,, ’ ' < l u " lls,ance method was held to be applicable, then the 

stanch snrl,' n ° f thr ? r cr na , n Norlh Sea coast constituted a ‘special circum- 

nar ! JUS " fy a de P ar,ure fr '»> ‘he method of delimitation in this 
pai ticuiar case. 

The Court, by eleven votes to six, found that, in each case, 


(•*') the use of the equidistance method 
obligatory as between the Parties ; and 


of delimitation not being 


(II) there being noo.her single method ..f delimitation the use of which 
is in all cncumstances obligators ; 

fC) the principles and rules of international law applicable to the delimi¬ 
tation as between the Parties of the areas of the continental shelf in 
the Aorih Sea which appertain to each of them beyond the partial 
boundary determined by the agreements of 1 December 1964 and 9 
June 196 j, respectively, arc as follows: 


tl) Delimitation is to he effected by agreement in accordance with 
equitable principles, and taking account of all the relevant 
cncumstances, in such a way as to leave as much as possible to 
each party all those parts of the continental shelf that constitute 
a natural prolongation to its land territory into and under the 
sea, without encroachment on the natural prolongation of the land 
territory of the other : 

\2) if, in the application of the preceding sub-p.iragrapli, the dclimita- 
t,on leaves to the Panics areas that overlap, thus: are to be 
divided between them in agre-d proportions or, failing agreement, 
equally, unless they decide on a regime of joint jurisdiction, user 
<»i exploitation for ihc zones of overlap or any part of them ; 

^1) in the course of the negotiations, the factors to be taken into account 
arc to include : 


(1) the general configuration of the coasts of i| lc Parties, as well as the 

presence of any special or unusual features ; 

(2) so far as known or readily ascertainable, the physical and geological 

structure, and natural resources, of the continental shelf areas 
involved ; 
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(3) ihe element of a reasonable degree of proportionality, which a 
delimitation carried out in accordance with equilal le principles 
ought to bring about between the extent of the continental shelf 
areas appertaining to the coastal 6tate and the length of its coast 
measured in the general direction of the coastline, account being 
taken for this purpose ol the effects, actual «>r prospective, of any 
other continental shell delimitations between adjacent States in the 
same region. 


V ^ 32. \ The Corfu Channel Case : 

Albania and the United Kingdom 

[INTERNATIONAL COURT OF JUSTICE, 

APRIL 9, 1949J 
(I. C.J. Reports, 1949, p. 4) 

(Maritime belt : Territorial Jurisdiction : Torts) 

I he North Corfu Channel constitutes a frontier between Albania and 
Greece, a part of it lying wholly within the territorial waters of these States. 
It had been swept by the British Navy in October 1944 when there were no 
mines. A check-tip in Junuary 1945 revealed the same result. The route had 
been announced safe. 

On May 15, 1946, British ciuisers Orion and Superb, while passing south* 
ward through the North Corfu Channel, .vere tired at by an Albanian battery. 
On October 22, 1946, two British warships were seriously damaged by striking 
mines in Albanian territorial waters. The explosion resulted in loss of lives 
among the crews. On November 12 and 13, the British Navy swept the 
Channel without obt lining the consent of the Albanian authorities and 
discovered a newly laid field of anchmcd mines at the place where had occurred 
the explosions on October 22 and which lay in Albanian waters. 

Great Britain raised the matter in the Security Council alleging that 
Albania was responsible for the presence ol the mines in the Channel. 

The case came Ik' fore the International Court ol Justice under a special 
agreement of March 25, 19411, submitting the following two questions for 
decision : 

1. “Is Albania responsible under International Law for the explosions 

which occurred on the 22nd October, 1946, in Albanian waters and for the 
damage and loss of human life which resulted front them and is there any dutv 
to pay compensation ? 7 

2. “Has the United Kingdom under International Law violated the 
sovereignty of the Albanian People's Repul lie by reason of the acts of the 
Royal Navy in Albanian waters on the 22nd October and on the 12th and 13th 
November, 1946, and is there any duty to give satisfiction ?" 

The Court reached the conclusion that Albania was responsible under 
International Law for the explosions which occurred on October 22, 1946, in 
Albanian waters, and for the damage and loss of human life which resulted 
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from them and that there was a dutv noon Albania m • , 

United Kingdom. ' P Albania to pay compensation to the 

SSSttaftfe: r P ss 'r, 

2sjk=55SSkEK'SSs=w «& 

«h. RoCal N^v'hr AllS w i ." ,hC S|> x- ial A S re «««« related to the acts of 
' y . ,n AllMl,,,a ’ 1 waters on November 12 and 13 l04fi Thi« 

t CM d Rctai.-' by the pfrdes du^ng 

itUer^-m^M^^tat^'^cv 7'P right of 

give, risc to „, osl ^-ch as has, in the past, 

defects in international . n-anization fin! £\J ? ’ whatever be the present 

\cmion is perhao* still I. T a ?‘°.?i . a P Iac< ,n International Law. Inter- 

here : for! fa!m d!e l.a.u'e'of d!’ ,SS, '’‘ C ?*“. < >arlicular for.n it would take 

ful States anti mi,»lu ...» i i , "^ s * 11 Wo V* < I Bc reserved for the most power- 
iideal justice itself Y lcad l " Pervert., .g the administration of interna- 

amonJm e e,.Vm.so d f {tf*" Retail” 

defence cither Bciwm. i e " ne, P- IneGoun cannot accept this 

is an essential foundation of iTen^t^ f sovcr «*' 1 ‘y 

that the Albanian Government’s comnlcic fail ,\rl ?? F °° J rc ^°= n * zcs 
the explosions, and the dilators- nature of t ° Ul ' ,S dutlcs a ( lcr 

circumstances for the action of the United K s ' ^ cxlen “ at,n 3 

ensure respect for International Law of which k ifthT GovCr ? ,n ?! ,t - But 

” f •** ^ sr SaS 
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People’s Republic of Albania is responsible under International Law for 
the explosions which occurred on October 22, 1946, in Albanian waters, and 

for the damage and loss of human life that resulted therefrom;.on the 

second question put by the Special Agreement of March 25, 1948, by fourteen 
votes to two, gives judgment that the United Kingdom did not violate the 
sovereignty of the People’s Republic of Albania bv reason of the acts of the 
British Navy in Albanian waters on October 22, 19^6 ; and, unanimously, 
gives judgment that by reason of the acts of the British Navy in Albanian 
waters in the course of the operation of November 12 and 13, 1946, the United 
Kingdom violated the sovereignty of the People’s Republic of Albania. 


33. Anglo-Norvvegian Fisheries Case 

[f. C. J. Reports l'j5l, p. 116J 
[Territorinl Sea 

[For a discussion of this case, pleas; refer to Chapter XXXIX “The 
International Court of Justice” at p. 480.] 


PERMANEN F COURT OF INTERNA I IONAL JUSTICE 

34. The S. S. Wimbledon 

[ 1923; Series A. No. l.J 
(7 erri torial Jur isdic t ion 

On the 21st of March, 1921, the Wimbledon, a British vessel chartered by 
a French company, was refused access to the Kiel canal by the German autho¬ 
rities on the ground that the vessel was carrying military materials to Poland 
which was then at war with Russia. On a joint application made bv the 
Governments of Great Britain, France, Italy and Japan against Germany the 
case was taken cognizance of by the Permanent Court of International Justice. 
The applicants contended that the German Government was wrong in refusing 
access to the Kiel canal as she was bound by the provisions of the Treaty of 
Versailles, 1919, Article 380 whereof provided that “Kiel canal and its 
approaches shall be maintained free and open to the vessels of commerce ami 
of war of all nations at peace with Germany oil terms of entire equality." The 
applicants consequently claimed damages with interest. The Court held that 
it was the duty of Germany io h ive on-milted the passage of the W imbledon 
through the Kiel canal within the meaning of Article 380 of the Treaty of 
Versailles. 



35. The I’M Alone 

[ 3 Reports of Arbitral Awards J 
| Terr it rial Jurisdiction, 

[ For a discussion of this case please refer to Chapter XIV “State Terri¬ 
tory" at p. 182.] 
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-so. Case concerning The Temple of Preah Vihear 

(Cambodia v. Thailand) 

P- C. J. Reports 1962, p. 6] 

(Territorial sovereignty : Title deriving from treaty) 

- Wh K iCh I' UP J he '? itS Action .0 

aer swi 

SKJjJSk - ■ *-’nvJU?V p SoS; 

ri:^is -; h viisF 1 " ° r 

on l hiUjordcrs' of Thai land and cLm^*" 01 *.' f' c | uar V and shrine situated 

ilus Temple has considerable artisiir a •'*' , A,tf } 0U ? h now partially in ruins, 
used a. a - Dlc artistic and archaeological La .t;il 


.'««iiuu'»uia ID me south ami ‘I U-M,. j - .-- 

portions of this range consist of a hiirh ^rff rv l ° th ° north * Considerable 
above the Cambodian plain |hi, h.h UfT ‘}' kc escarpment rising abruptly 
where the main Tcmpfe bnihlin ., 1. . S,tU ! al,0n at Preah Vihear itself, 
ol hi«h ground jutting out into the^p! dn^Fr'm^H ap ? ° f ? ^'angular piece 
Ih! general inclination of the -round Yu‘tlJ uorrh ^t ^ ° f - lh< : c * car P mcn J’ 
10lhc *»'« Mour. river, whiclffi^Thailand ' * CCt '° n doW,iWards 

the Fralieo-SUmese 1 Conci^ruio?.* p ftCF - ,h - C c ? nc,usion of the proceedings of 

S 

May K»49 r la nce sent W.h v°' a . fo|Iow * u P * Nol c of March 1949. In 
the ground on which lhe con^ bul explicitly 

pointing out that ^ min , , / ,c ~ l . V|h ear to be in Cambodia, and 

fact. The \vitlulrawaUif P |Vi^ U l C< V Tha,Iand herself had recognised this 

an error in this - ^ cpcrs was requested. Although there was 

an unequivocal assor’.i'n ?S nifican .<* <> f the latter was that it contained 
no reply. In Julv lQSO sovereignty. This French Note also received 
unanswered. J V ’ a furlhcr Notc was se "<- This too remained 

1953 I p",Dos S e.| Ci forh, Sta " CCS Cambodi , a ", on Mtaining her independence ir> 

No,e da,edja» u 4 

there even thon r ' nCr ? a ^ now,ed g m cnt, but no explanation. Nor was 
March 1954 d?; r V fo1 ''" aff,r f ma,ion 1 of Thailand's claim. A. the end of 
■hat no ,• G0V T m<mt - of Cambodia drawing attention to the fact 

no substantive reply to its previous Note had been received, notified 


STOECK V. PUBLIC TRUSTEE 


673 


the Government of Thailand that iI now proposed to replace the previously 
withdrawn Cambodian keepers or guards by some Cambodian troops. In 
this Note Cambodia specifically referred io the justification of the Cambodian 
claim contained in the Fiench Note of May 1949. This Cambodian Note 
also was not answered. However, the Cambodian troops were not in fact 
sent ; and in June 19S4, Cambodia addressed to Thailand a further Note 
stating that as information had been received to the effect that Thai troops 
were already in occupation, the despatch of the Cambodian troops had been 
suspended in order not to aggravate the situation. The Note went on to 
ask that Thailand should cither withdraw her troops or furnish Cambodia 
with her views on the matter. This Note equally received no reply. Hut 
the Thai “troops” (the Court understands that they are in fact a police 
force) remained. Again, therefore, it would seem that Thailand, while 
taking certain local action, was not prepared to deny the French and Cam¬ 
bodian claim at the diplomatic level. 

No further diplomatic correspondence was produced to the Court ; but 
eventually, in 1958, a conference was held at Hangkok between Thailand and 
Cambodia, to discuss \atious territorial matters in dispute lie tween the 
Parties, including that of Prcah Vi hear. l'hc representative of Thailand 
having declined to discuss the legal aspects of the matter, the negotiations 
broke down and Cambodia instituted the present proceedings. 

Kvcn if there were any doubt a> to Siam's acceptance of the map in 
1908, and hence of the frontier indicated thereon, the Court would consider, 
in the light of the subsequent cours ot events, that Thailand is now preclud¬ 
ed by Iter conduct from asserting that she did not accept it. 

The Court accordingly held that the Temple of Prcah Vihcar is situated 
in territory under the sovereignty of Cambodia ; finds in consequence that 
I hailand is under an obligation to withdraw any military of police forces or 
other guards or keepers, stationed by her at the Temple, or in its vicinity on 
Cambodian territory ; and that Thailand is under an obligation to restore to 
Cambodia any objects of the kind sj>cciii< <1 in Cambodia’s submission which 
may, since the date of the occupation of the Temple by Thailand in 1954, 
have been removed from the Temple «>r- the Temple area by the Thai 
authorities. 


subject. He’obtained 
i England for a long 
the First Great Wot Id 


37. Stoeck v. Public Trustee 

(1921) 2 CH. 07 at p. 78 
( Yaiionalilj) 

Flie plaintifF, Stoeck, was a neutral born Prussian 
ms discharge from Prussian nationality. He stayed i 
time but did not get himself naturalised there. During 

War (1914-1918) he was interned and deported to Holland. He then shifted 
i! > Gcr,nan >'* was the owner of some shares in a limited company in 

England and the Board of Trade in England proposed to attach those shares 
on the ground that he was an enemy. Russell, J. observed in that case that 
“the question to what State a person belongs must ultimately be decided by 
the Municipal Law of the State to which lie claims to belong or to which it 
is alleged that he belongs. It was held that Stoeck had lost his German 
nationality and as such iie was not to he treated as a German national. 
Kusscll, J. further observed that statelessness was a condition recognised by 
English law as also by German law. He quoted with approval the following 
passage from Oppeuhcim's book (Vol. I) : 

85 
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“A person may be destitute of nationality, 
intentionally or through no fault of his own.” 


knowingly or unknowingly, 


38. Kramer v. Attorney-General 

(1923) A. C. 528 

[Right* of Individual : Dual Nationality) 
l he appellant Kramer was born in England by a German father. When 
the appellant was of two years, his father obtained a grant of Ge rman national¬ 
ity for himself and his infant children, including the appellant, who continued 
to remain thereafter a German national. He served in the German army for 
one year and after his discharge took up residence in Siam and got himself 
registered with the German Consulaie there. In 1917 when Siam declared war 
against Germany he was deported to India and interned there. 

The appellant had some property in the United Kingdom and after the 
armistice lie brought an action against the respondent claiming a declaration 
that his property rights and intercuts in England were not subject to any charge 
under Article 297 of the Treaty of Versailles. 

Viscount Gave, L. C., observed that the appellant was a person of dual 
nationality, but that it could not hr held that Germany in agreeing to a charge 
on the property of its own nationals situate i*? the territories of the Allied 
Powers had stipulated lor a:i exception in favour of those persons who were also 
subjects ol those powers anil that it was not possible to find any intention of 
such an exception on the language: ol that Article. It was held that the 
appellant was a German national, nonetheless because he was a British subject. 

I he appellant’s co tention accordingly failed. 

39. Naim Molven, Owner of Motor 
Vessel Asya v. Attorney General for 
Palestine 

(1948 n. C. 351) 

40. Ker v. Illinois 

[(1886) (119 U. S. 436)J 

41. Ex Parte Elliott 

[1949) All E. R. 373] 

[for a discussion of these cases please sec Chap. XX V “Place of the 
Individual in International Law” at pp. 295 and 296j. 


42. U. S. A. u. Rauscher 

[(1886) (119 U. S. 407)] 



[Ext radit ion) 

riic defendant, Raucher, having - ^,:n charged with murder on board an 
American vessel on the high seas fled to England. On demand by the Govern¬ 
ment ol U. b. A. lie «as surrendered on that charge. But the Circuit Court of 
the United States for the Southern District of New York, in which he was tried, 
<nd not . Proceed against him for murder, but f->r an offence of cruel and 
unusual pumshmont. The Judges of the Circuit Court being divided in their 



IN re. castioni (1890) 675 

opinion, the case was referred to the Supreme Court for its judgment whether 
this alteration in the charge could be done. 

The Supreme Court laid down : 

1. That apart from treaties there was no well defined obligation on one 
country to deliver up fugitives from justice to another. 

2. That a treaty to which the United States is a party is a law of the 
land, which all courts, State and national, arc to take judicial notice. 

3. That the defendants could not be lawfully tried for any other off* nee 
than murder, because a person who has been brought within the jurisdiction by 
virtue of proceedings under an extradition treaty, can only be tried for one of 
the offences described in that treaty, and for tlie offence with whit ii he is 
charged in the proceedings for his extradition, un'il a reasonable time and 
opportunity have been given him, .ifter his rcl a> • »< tii d upon uch charge, to 
return to the country from whose asylum he had been forcibly taken under 
those proceedings. 

4. 1 hat the circumstances that the sain*, evidence might lie sufficient to 
con\ict for the minor offence which was produced to support the charge of 
murder did not justify a departure fr nn ilte principle of the treaty, the minor 
charge being an "lienee for which the treaty made no provision. 


QUEEN'S BENCH 
43. In re. Castion. (1890) 

LAW REPORTS, (189!) OU KEN'S 
DIVISION, p. 149 
{Extradition) 

Castioni was a Swiss national. He had been accused of taking part in an 
insurrection against the authorities of die Canton of Ticino (Switzerland). 

Political discontent had been felt in the Canton for some time and the 
Government refused to take a popular vote on the question of the revision of 
the constitution. As a result of this refusal an armed crowd seized the arsenal, 
look aim* and attacked the municipal palr.ee at the Bdlinzona. In the course 
of the attack a municipal commissioner, Rossi, was killed, and evidence was 
led to show that Castioni had been the murderer. Castioni later on fled to 
England. Extradition proceedings were initiated on behalf of the Swiss 
Government. The British Government ordered the release of the prisoner on 
the ground that the * fllncc was a political one. The Queen’s Bench Division 
held that at the moment at which Castioni fired the shot the reasonable presump¬ 
tion was that he fired i* thinking it would advance, and that it was an act which 
was in furtheiance of, and done intending it to be in furtherance of, the very 
object which the rising had taken place in order to promote, and to gel rid of 
the government, who, he might, until he had absolutely got into the palace, 
have supposed were resisting the entrance of the people to that place. It was 
further held that at the time at which the shot Was tired he acted in furtherance 
of an unlawful rising to which at that time lie was a party, and an active party 
—a person who hail been doing active work from a very much earlier period, 
and in which he was still actively engaged. Consequently the act of the 
prisoner was held to be connected with a political movement and as such was 
incidental to and formed a part of political .disturbance. Since political 
disturbances are non-extraditable, his extradition to Switzerland was rclused. 
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44. In Re. Meunier (1894) V- 

LAW REPORTS (IP, 94) 1 QUEEN’S BENCH DIVISION, p. 415 

(Extradition) ' 

, , r feuni , cr , an anarchist. He had caused explosions in a Paris cafe 
and a French bairack. Subsequently the fled to England tl- o r 

France demanded his extradition on the above charge from Great°Britain Cn He 

se * U P thc P«‘ a of political Offence. It was held bv the Corntha, “in order m 

.VaXY" off ^' ce o f a political character, there must be two or more parties 

o her and’th^t ‘ S° v . ern ™ nt °f their own choice on the 

» an<l ‘*}at it the offence is committed bv one side or thr in 

IbawTld f jecl il a political offence, otherwise not.-. The Cour" 

furth t htldthatikpttymibrtom Meunier was identified was the enemy 

body ofci~¥hc' ° r l S r rC ' ,ir ' C,Cd P rirn “ ril Y against the geS 
French Government!' McUmer W3S d ' H -ed to the 

Cosliont^ Th"r ‘".“f ra,io of ,1,e of this case and that of 

Cast'om. The decision is clearly in contrast with the earlier decision.] 

PERMANENT COURT OF ARBITRATION 

✓ 45. Savarkar's Caae lA-"" 

(1911 No. IX) ' 

(Territorial Jurisdiction : Extradition) 

n [For a discussion of this case pleas; see Chapter XXIV “Extradition at 

P. Z//J. 


46. A Recent German Decision 

fo r° er .T an casc »‘ lhc appellant, a Yugoslav citizen, had come 

k HC P ur P° f sc ; ,f scl , tin S up an exhibition pavilion for a Belgrade 
hrm.with the consent of th- Yugoslav authorities and did not return to his 
rrf.m . ? U *M ry but ll ]? tcad requested asylum and recognition as a foreign 
2 C ,n ny ,? C Was \ ndl ‘ tcd in a ^Igrade court for a scries of crimes 
n,d \iuw had allegedly commuted in his capacity as manager of a nationalized 
P U n b '' S1 ! n§ enterprise. These enmes were equivalent to embezzlement, fraud, 

Cnvrrnn? , ^7 J mdcr Gcr,nan Law - ^ basis the Yugoslav 

'Tw lJ Cq t C » S lhC CX j"r d ** ou of i ts national, declaring that the 
^ P rosc . c . Uled for * n y crimes or acts Other than those named 
* n .Liu’ l f“ d . ,halh,s P^rscnal liberty would not be restricted. The 
nrntJh 1 dc ' l . ,cd ha vmg com nitted the crimes with which he was charged, 
lfi of ,h d r! - ,nS i extradll,on and rebel on the right of asylum which Article 
lb ot the basic Law guarantees to political pcrsecutees. 

_,iT?f ? P ? ella . t ? court ordcred hi,n to be extradited on the ground that the 

rnn«-f 1 conncc ‘ ed wi '*» a political crime nor did he meet the 

r qUi rT n ' S of ,,P° li,ical asylum. In his appeal to the Federal 
of A, Y ’ , a P Pel anl alle 8* d that he had aroused the displeasure 

had J T >slav , c ° ns ,V 'V he C ! ly where ,hc exhibition was held because he 
had ma l, d r . f d 'v'"'? 3 ' Pavilion lavishly enough and because he 
he d ^ r v Ta Yu S os )avemigrants and that he had become a member oi 
the Serbian National Association m Germany, which was directed against Com- 

I. The American Journal of International Uw, Vol. 54 No. 2 (April 1960), p. 416. 
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mumsm and ths Tito figims, and als> a i auxiliary of the Britisna. iy in 
Germany, which was composed of Yugoslav prisoners of war and Serbian tro*v 
units which had fought on the German side. 

The Federal Constitutional Court granted the appellant political asylum 
under Art. 16 of the Basic Law and observed that political asylum was 
understood as a right granted to a foreigner who cannot continue living in his 
own country because he is deprived of liberty, life or property by the political 
system prevailing there. The concept of political persecution must not be 
narrowly interpreted. The concept of pditical persecute must not be limited 
to so-called political offenders within the meaning of the Extradition Law, i. e. 
to persons whose extradition is demanded by reason of a criminal act as defined 
in that law, but must be extended to persons prosecuted for non-p dilical 
offences where such persons, if extradited, woul l be liable in their home 
country to suffer measures of persecution involving danger to life and limb or 
restrictions of personal liberty for p ►litic.il reasons. 

The Federal Constitutional Court further observed that the assurance on 
the part of the requesting state that the accused w >uld be prosecute l only for 
the crimes specified in the request for extraditi >n, which in former times was 
an adequate safeguard against p dilical persecution of pers > is extradited, is no 
longer effective today. The 'polilizaiion* ol large spheres of life and the utiliza¬ 
tion of criminal law for securing and carrying out social and p ditical revolu¬ 
tions have blurred the boundary line between ‘criminal’ and ‘political* offences 
in many slates. 

he Federal Constitutional C *urt h hi that in the present case the appel¬ 
lant’s fear that if lie returned to Yugoslavia he would be persecuted for ins 
political connections alone was justified. F he re fore he was ordered not to be 
extradited.] 


47. King’s Bench 
Hex \. Godfrey 

(1923) I K. B. 24 


(Extradition) 

The applicant belonged to a member of a firm which carried on business 
in England. Certain members of the firm while in Switzerland obtained 
goods from the Swiss persons on false- pretences and later on sold the goods in 
England. The applicant was neither in Switzerland when false pretences were 
made nor had he been there afterwards. He was, however, committed for 
extradition to Switzerland on the ground that he was an accessory to the 
offence of misdemeanour by making false pretences and was liable as a 
principal. He applied for a writ of habeas corpus on the ground that lie was not 
'fugitive criminal* within 


application was dismissed. 


the meaning <»f the Extradition Act, 1870. His 


Lord Hrwart, C. J., rejecting the plea of the applicant, observed that 
although “at the first blush it might appear that when a man is spoken of as 
a lugitive wh.it is meant is that he has fled from one Country to another 

countiy, .it seems that the words ‘f ugitiv e criminal’ are equally satisfied 

whether the man has physically been present in that other country or not,if lie 
committed the crime there. In the one case as in the other he is seeking to 
escape the penal consequence? of his act.** It did not seem to him i<# be 
necessary to the idea of fugitiveness that the alleged criminal should have been 
resuleni in the country where the crime was committed. 
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LEADING CASE** 


*33. The Eisler Extradition Case 

(Extradition) 




in America of some 

S^SHSTSS 

“ ' "niM» ""■» >».y by .!« BniS'Xi IS, P " 

:&“C p i:i'it ‘-'"' sre “ .. ii "! • r *'*= nifiyinvit 


i»d>Id k u ; d “ l £ “ 

ever nlradi'd for TI x_\ A . . u - •'• and U. K. It was, how- 

cZ'JZm- plijoneV '^irST^X T, ° ffe " CC 0,1 lh , c basis of " hich 

ll>« extradition proceedings held lhat periurv was ."££!,“v'f ha ?" g S 'J S ' n ° f 
Oilf'iitUchicf'of perjury "'/frlfi “ft," Tl,e’ C iT' di< ‘ ,,o>t within 

Ef- L 5 


O.i ilie finding that 
Kuiliy of an offence which 
application h*r extradition 


the U. S. A. could not establish that Eisler was 
was ext,ad,table, Lisle, was discharged and the 
Hied l;y U. S. A. was rejected. 


[Tlus case emphasises the principle of double-criminality, «. the crime 
ust be an offuue in both the Slates. .No person is to be extrauited whose 
uced is not a crime according to the criminal law of the Slate which is asked 
to cxtrauitc as well as of the State which demands extraditi^,i!j 


49. Co'ombian-Peruvian Asylum Case^N 
-■laya De La Torre Case 

[I. O. J. Reports 1951;, p. 7 1 1 


(Extradition) 

On October 15, 194°, the Colombian Government sent an application to 
the International Court of Justice as a result of which the present proceeding 
was started against Peru. The facts leading to . the presentation of the 
application may shortly be stated as under : 

i -r Thc a PP ,ic ? tion alleged that on January 3, 1949, Victor Raul Haya de 
la roue, a cruyian national and a political leader accused of having instiga* 
cda.nihiary rebellion, sought asylum in thc Colombian Embassy at filma, 
(1 cru), that the Colombian Ambassador gra.ited tlic protection sought and that 
l eru re I used t> issue a sate conduct so that the refugee could leave the 
country. ° 
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THE SOBLEN CASE 

sultinJfrnm P , P l! iCa R'r Wa$ baS f d ° n thc obIi " a,ions " f P «^ ru and Colombia re- 
suiting I romthe Bolivarian Agreement on Extradition, 1911, and thc Pan- 

American Havana Convention on Asylum, 1928. 

1 he application asked the Court to answer tin following two questions : 

from V y ilhln ,hC ,imi o S ° f \ hc ob,i « ation s resulting in particular 

m . the Bolivarian Agreement on Extradition of July 18, 1911, and the Con- 

p“j ;n S -' Um Tf FebrU T 20 - !92 , 8 ' , Jlh !" clmbiaaad 

Detent ^ , ' 8 r ? fr ° ni : Wr,c , an International Law, was Colombia corn- 

of s^id asylum r 0 7 ^ ' l ° quallfy thc offc " ct for ,hc Purposes 

. . In the specific case under consideration, was Peru as the 

the ref * a S r alC ' ; oUnd to R ivc the guarantees necessary for the departure of 
pcrso n f ? gCC f, ° m t lC COU,Ury ’ wilh (,uc regard to thc inviolability of his 

these I«m^n ,l - by ,| itS j ud f ,ncnl ' dalcd November 20, 1950, answered both 

prom?Tat H™» l H hC t n x al,VC> bul at tbe samC limc il ,Hd Peru had not 
? *!‘ lt rlsiya de la Torre was a common criminal. Further, the Court 

i ^r r *° flhc , «mntercUim submitted by Peru, holding that the 

ref,,' i,r;!„ b p", ,r, ' : ’ ul,rl V 5 r.-w.edbec.uje Hay. del, Torre l*d sough, 

rebeflio i J .h f°.'? e ,h . re mo " th ‘ aftcr ‘he suppression of the military 
I “ l V'- vc , i ,lu ' ‘heunj icy prescribed l-y the Havana C.mveii- 
1 c 1 htion for the r:;ul inly ol asylum 11 > longer existed. 

Haya de la Torre Case .—After thc delivery of judgment by the Cnurt on 
iv.ru called upon Colombia' to wrrend^r Ha^ de U 
th-ii’ M ‘i l )l, ‘" lusc 1 l ’°"" i,ly v,ll ‘ lhc demand of Peru, maintaining 

Si ZSVSl V 

gisa rz ss 

v "v ha,'. re ? ar J d P ,Ii,ical ofr^dcc,. It, h .Wever. r i, ; r.„ed its . arli r 

e nI, P. y ‘ U,n lud , beo " irrc 8 ular >y granted , ,.l that, although this 

J* ®ru was entitled t > dc nand its ter ninatio i, Colo nbia was not bon I 

r fu::,. It was obi vvod ,hat ,b « two ™dl ' c 

terminir ?i y ^? cau « ^re were other ways in which the asylum could b, 
terminated besides the surrender of thc refugee’. X C ° u,d bc 

50. Thc Soblen Case 

Regina v. Gw. r nor oj Bn Kb.n run, Ex ParteSobltn 
(Deportation and E\trad,lion) 

[(1963 2 Q. B. 243] 

States of * S,,bl ? n .» a naturalised American citizen, was convicted in the United 
They:Sr , : ,mild n“ information ,o the Soviet autborul-s 
thun lle d to lsrarl 7 " I '"r appcal ‘ L> '.- ^len. who was on bail, 

On the rcuucs of , Vr"" " fa pa “P , ’!‘ ,ssucd '<> his deceased brother: 
his deporu wf, •, 1 ' S ‘ ‘■ ovcr "™'J*'. '•>= Israel Government consented to 

Londo DrL ■?V-. S -.' ,H,ecr - Before the plane landed at 
shifted tea l„!| ", ,nfl !' UC ,'^ h't'fc injuaes on himself and l.c was therefore 
noiiee u f rc f„ l r , OSPU ^ 1 *? e U * , K - Government served on Dr. Soblen a 

later wh lclrifin r i u I !! tlcr ,bc Aliens Order, 1953, a few days 

h. was in ,he hospital. He apphed for h,bc., corpus on thc ground 
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that having impliedly been granted leave to land by virtue of his iemoval to 
a hospital in U. K. territory, he c«»uld not now be detained in custody under 
the Order. The Divisional Court and the Court of Appeal rejected his appli- 
ca tion saying that there had, in the circumstances, been no implied grant of 
leave to land. The U. K. authorities then passed a deportation order against 
him under article 20 of the Aliens Order, ly53. Dr. Soblen challenged its 
validity in court. One of his contentions was that the order was invalid as it 
was being used to cfTcct an extradition. The Court of Appeal held that the 
court could not go behind the order to establish its legality, provided it was 
good on the face of it. It was of the opinion that there was no evidence to 
support a supposition that the U. K. authorities were using the deportation 
order for an ulterior purpose and there was nothing to question the buna Jides 
ol the order. 


51. The Tarasov Extradition Case 

( Extradition) 

On 7th January, 1963, the Soviet Embassy in India made a requisition 
under section 4 of the Indian Extradition Act of 1962, requesting the Govern¬ 
ment of India to institute proceedings against V. S. Tarasov, a. Soviet citizen, 
who, it was alleged, had committed a theft on a Soviet ship. Section 5 of the 
Act lays down that on requisition made by a foreign State the Central Govern¬ 
ment may, if it thinks lit, issue an order to any magistrate directing him to 
inquire into the case. Tarasov was brought before a First Class Magistrate of 
.New Delhi to st..nd extradition inquiry. He denied the charge and explained 
that lie was earlier arrested on a complaint of theft made by the Soviet Vice- 
Consul in Calcutta and was discharged by ihc Presidency Magistrate, Calcutta, 
for want ol evidence. He also contended that lie had sought political asylum 
iroin the U. S. Government and therefore a lalsc case had been started against 
him. 

According to section 7 (3, of the Act, the magistrate is not competent to 
go into the merits of the extradition case and lie shall only inquire whether a 
prima facie case against the offender is made out. If a prima facie case is made 
out the magistrate may commit the fugitive to prison and await orders from 
the Central Government. If it is not, the alleged offender is to be discharged. 
In the case of Iarasov, the trial magistrate, after referring to a decision of 
the Supreme Court and also of the House of Lords, laid down the following 
principles in order to constitute a prima facie case in extradition cases—(a) the 
witnesses should be entitled to a reasonable degree of credit, ib) the degree 
of proof should be higher than in ordinary criminal prosecutions and (c) the 
evidence must be incontrovertible, raising probable and strong presumption of 
the offence against the accused. 

On the basis of ihc evidence produced, the trial magistrate came to the 
conclusion that no prima facie case was established. 

The Soviet authorities also urged that there existed an extradi tion agrec- 
ment between the Soviet Union and India, in the sense that the Government 
of India had by notification extended the application of the Act to Soviet 
Union also. But the magistrate held that what was necessary was a formal 
treaty and not an agreement. 

On the basis of these findings, the magistrate discharged Tarasov. 
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52. Re. Kolczynski and others 

[(1955) 1 All E. R. 31] 

Extradition) 

[Please refer to Chapter XXIV at p. 266] 

53. Zacharia o. Republic of Cyprus and another 
Arestidou o. Same 

[ v 1962 2 All E. R. 438] 

( Extradition — Di< charge of Fugitive) 

Please refer to Chapter XXIV at p. 267] 

THE SUPREME COURT OF INDIA 
The State of West Bengal and another v. Jugal Kishore 
More and another 

(1970/ (1) S. C.J. 39 

[Extradition. — A political act , either in pursuance of a treaty or bv an ail hoc 
agreement. J 

t 7 i l ^ c c ° ursc °f investigation of offences under sections 420 467 

n and 120-B, Indian Penal Code, the ofliccr in charge of the investigation 

submitted an application before the Chief Presidency Magistrate Calcutta for 

an order that a warrant for the arrest of Jugal Kishorc More and certain other 
named persons be issued and that the warrant be forwarded with the relevant 
records and evidence to the Ministry of External AfFairs, Government of India, 

V >r ^curing extradition of More who was then believed to be in Hong Kong, 
it was stated in the application that More and others “were parties to a 
criminal conspiracy in Calcutta between May 1961 and December 1962 to 
ciuraud the Government of India in respect of India’s foreign exchange”, and 
men presence was required for trial. 

J lie Chief Presidency Magistrate held an enquiry and recorded an order 
on '-Bn July, 1965, that on the materials placed before him, a prima facie case 
was made out of a criminal conspirac , which was “hatched in Calcutta” 
wtthtn his jurisdiction and More was one of the conspirators. He accordingly 
‘ irccted that a non-1 ailable warrant be issued for the arrest of More and the 
^witbe sent to the Secretary Home (Political) Department, Government 
ot West Bengal, with a request to take necessary steps to ensure execution of 
nc warrant. A copy of the warrant was sent to the Commissioner of Police, 
alcutta, for information. I he Chief Presidency Magistrate forwarded to the 
vjovernnient of West Bengal, the warrant with attested copies of the evidence 
lecorded at the enquiry and photostat copies of documents tendered by 
lc Prosecution in evidence. The warrant was forwarded by the Govern- 
incnt () f VVcst Bengal to the Ministry of External Affairs, Government 
H'dr Ihc . Minislr y ol External Affairs forvvarded the warrant to the 
,\.^missioner for India. Hong Kong, who in his turn, requested the 


C l • | « ** ‘nuns iv.oug, WHO in ms turn, requested the 

oionial Secretary, Hong Kong, for an order extraditing More under the 
ugitivc Offenders Act, 1881, to India for trial for offences described in the 
, ; rr ^ n1, 1 ^ Central Magistrate, Hong Kong, endorsed the warrant and 
or r n th ° Hon S Kon S P°l ice “pursuant to section 13 of Part II and section 
aoot lari IV of the Fugitive Offenders Act, 1881” to arrest More. 

Was a, ’ r ® slc d 0,1 24th XovcmlxT 1965. By order dated 4th April, 
lv*luif r Central Magistrate, Hong Kong, overruled the objection raised on 
I l ,.° rc lhal lhe Court had no jurisdiction to proceed in the matter 
under the Fugitive Offenders Act, 1881, since the Republic of India was no 
longer a “British Possession”. 

8C 
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,966 - Ha " uma " Prasad, father of More, moved i.i the 
,,Calcutta a petnionmidersecuon-tSy of !he Code of Criminal 
of ane“. * a, ' d | Ar, \ 227 .° f f l1 "' ( °" s "*ution for an order quashing the warrant 
restrain Tv T an ? f aU . P'°“«dings take., pursuant thereto and 

n™ fu -.h ' '-«.de ey Magistrate and ihe Union of India from tak- 

r l u rSU ' l " L '. ,hc ? ul " anant °f arres * and causing More 

Division U K r '! m *" I,Klia - Thc PC'ti-n was heard before a 

li -m iff- C " C ' ° , lK - !" ' L ^ ,n and ,hc Icarncd Judges constituting the 
Bench d ffine. nMhe.r v.mvs. Thc case was then posted for hearing before a 

i!s d Ihe’ e ' U f' ,ha * .' hc , Cl,lcf Presidency Magistrate had no power to 
vkw ITT of arrcsl 'J; c ; nan ' ,cr *' a «l done,—a manner which in his 
C ffcnde; , ,he ? fCrim . inal Pr °«du*. since the Fugitive 

'l A f‘ "“ ,l » ,ad cease, i, on the coming into force of the Constitution, 

, . 1 ol ll,c ' aw iudj*. a "d could not on that account be resorted to for 

' :^, a, ! a """; of offenders from another country. The State of Wes, 

iHu^al appealed to the Court with special leave. 

1 heir lordships of tin Supreme ... on a consideration of thc entire 

mailer ohscived as follows :— 

Judgment - Kx I rad ition is thc surrender ly one. Stale lo another of a 
convict‘Vm'i U 'J ‘ ,ea ! Wl - I l , f ? r . cri ' ncs of w,lirh he has been accused or 

com icted and which arc justiciable m thc Courts of the other Stale. Surrender 
is A nnl';t- ,n r" lhs: . Sla,c lo another ■State—whether a citizen or an alien- 
V u i t,ca l acl 1 ,lon ® ,n l >u . rsua 1 tc of a fr «-a*y <*** an arrangement ad hoc. It is 
ounded «>n the I)road principle that it is i.i the interest of civilized communi- 
, tnai cnmcs should not go unpunished, and on that account it is recognis- 
l , *? a IJ? 11 °* ll, . c Com,, y of nations that one State should ordinarily afford to 
am Inci State assistance towards bringing (.(Tenders to justice. The law relat¬ 
ing to cxtraditimi between independent States is based on treaties. But the. 
law has operation national as well international. It governs international 
auons .ip between the sovereign States which is secured by treaty obligations. 
Bui whether an ••(Tender should he handed over pursuant to a requisition is 
(iciennmcd by the domestic law .:f the State on which the requisition is made, 
nough extradmon !s granted in implementation of thc international commit- 
nen sot the State the procedure to le followed by the Courts in deciding, ^ 
whether extradition should he granted ami on what terms, is determined by 
thc municipal law. 


Sanction behind an order of extradition is. the re fore, the international 
commitment o! the State under which the Court functions, but courts jealous¬ 
ly seek to protect the right of the individual by insisting upon strict com¬ 
pliance with the conditions precedent to surrender. A warrant issued by a 
L.OUI t for an offence committed in a country from its very nature has no 
extraterritorial opctation. It is only a command by ihe Court in the name of 
the sovereign to its officer to arrest an offender and to bring him before the 
Lanut. By making a requisition in pmsuancc of a warrant issued by a Court 
, a , talc ,0 au °thcr State for assistance in securing thc presence of the offen¬ 
der, the warrant is not invested with extra-territorial operation. If the other 
. tate requested agrees to lend its aid to arrest the fugitive the arrest is made 
either by thc issue of an independent vvanant or endorsement or authentication 
thc war, 'aui of the Court which issued it. By endorsement or authentication 
ol a warrant thc country in which an offender has taken refuge signiiics its 
willingness to lend its assistance, in implementation of ihe treaties or interna¬ 
tional commitments and to secure the arrest ol the offender. 
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therefore 6 differed The'V™', in ^ *!". countries perform are 

committed decides whether the™ is^r.W/*™^ requisUion 

^thoriSn^u^ 

commission of the offences which is extra,liwld #r J . " f hc 

rascsa^— 

fheir lordships observed that they were i.,r , ,'|.»,1 no,.. •, 

whether in exercise of the power un I r th: Fueiti c o r \r» , \ f Co, ‘ s,dcr 

India may direct exlr.di.ion of f Ui i’r.' VTl T! ,Vrn . “SffiFf 

Possession,” wh». hi-, taken r in • in I v. , . ,l British 

a^s^^feissSSS iB s?s 

Magistrate, Calcutta, and the (,1 Moist,.,, I ,% K ,'n , I • 

«he executive anvernnn^rhTI^iSSfij "hbti" "l * 1 ^ iManCe 

may |,e followed for ah.l “">«««.in procedure 
the State in secu.inv lliroo-.h ''" executive Department of 

offenders In “, U „ ' . Ch *" nel * ^'ra-.i,. of fugitive 

Central Ma,istra,c' Hone L! Cc w ,s'arr' sT “»** >»‘ ‘he 

with the knowledge tluitti could til. i ‘ i . • ^hc variant was issued 
u > secure the . xtraditi n 0 t \[ re p ‘ F< A,, . ,m and undoubtedly 

!£t.s=iters ftsc atfia f=tec 

ft 

5 r -nl- CSS? £.I'SH.™ , 3^7 £ —r* 

judgmcui^ij^ra^'as a l ir^io' t'h ,n<lia : . ? ul ,l,ai not, in their' lo*dihi$ 
Affairs, Gu^rnmcm' oMndia * FX*'?""" "“m® * lhc ™»i*try of External 
Secretary, Hone Koiw todeliv - ' • w “Ms «< pursua.le the Colonial 

Secretary of Hone KonV was w^i M '" C | , " r ! r,al 111 country. If t|,e Colonial 
'* cannot be" K^ K ' 1 '? V' T' B’ ,c f " ,riil1 ,his country, 

for the arrest of More wd.Xti T'l - * " ,e . Cl,ic ' Presidency Magistrate 

fmm Hong Kong, was ,„ 1,, m a d,/ was V !iie!. , a| C4,,,S,,, ' ,, ‘ f " r Si:CUri '‘" preSC ' 1Ce 
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Their lordships were unable 10 agree with the High Court that because of 
the enactment of the Extradition Act XXXIV of 1962 the Government of 
India was prohibited from securing through diplomatic channels the 
extradition of an offender for trial of an offence committed within India, 
lheic was, in their lordships’judgment, no illegality committed by the Chief 
I residency Magmrate Calcutta, in sending the warrant to the Secretary Home 
(Political; Department, Government of West Bengal, for transmission to the 
Government of India, Ministry of External Affairs, for taking further steps for 
securing the presence of More in India-to undergo trial. 

The appeal was, therefore, allowed and the order passed % the High 
Court s< t aside. 1 he writ petition filed by More was dismissed. 


55. Juan > sraael and Company v. Government of the 
Republic o 1 ' Indonesia 

[(1954 3 All E. R. 236]. 


/ 


(Sovereign Immunity) 


On the motion of the appellant company, claiming as owners, a writ 
in um was issued against a steamship addressed to all parties interested in the 
said stcampship. Tin: Government of Indonesia appearing under protest sought 
the setting aside of the writ on the ground that it impleaded a foreign sovereign 
State who was the owner, or was in possession, or control or entitled to posses¬ 
sion, of the vessel. Two agents of the Indonesian Government filed affidavits in 
support of the motion, who on being called for cross-examination failed to 
attend the court, the Indonesian Government having claimed diplomatic 
immunity for its agents. The Court rejected '.heir claim for diplomatic 
immunity, with the result that their affidavits were removed from the record 
as their deponents had not appeared in court for their cross-examination. 


The trial judge in Hongkong dismissed the motion to set aside the writ 
and oulcrcd posscssi >n of the vessel to the appellant coinpanv. The Hongkong 
appellate court took a contrary view, holding that the action in rem impl-adcd 
a sovereign State. It set aside the writ and all subsequent proceedings. 


The Judicial Committee examined the transactions relating t-> the vessel 
and came to the conclusion that there was no evidence to support the Govern¬ 
ment s claim that the vessel was its propvrny. The company had chartered the 
ship to the Government for a fixed period for the purpose of carrying troops 
and the^ Government were negotiating for the purchase of the ship from 
company s agent who had no authority to conclude a sale on the terms offered 
by the Government, which fact was kno.vn to the G wernment. 


, I heir Lordships found dicta in the Cristina , Haile Selassie v. Cable and 
tireless Ltd. and the Arantzaz’i Menii to support the view that, where a claim 
lor immunity was made by a foreign sovereign it was not enough that it rested 
on a bare assertion or claim of right : there must be evidence before the court 
on which it could be shown that the question which was to be decided was 
one of competing rights. Then and then only could the principle -of immunity 
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56 A N. Y. World’s Fair 1*64-65 Corp. Republic oi Guinea 

(159 N. Y. Law Journal, 15; 

[Supreme Court, Queens Country, N. Y. June 27, 1961] 

[SoVi reign immunity 

The plaintiff attached the bank account of the defendant, the Republic 
nnn a “!r Cft * Wllh a ^ ^umug in urn jurisdiction in an action to recover 
nrr.'w‘ U « rC,US V''* dama ° CJ ‘ rcal P r ”P<«which the defendant had allegedly 
Dh adid d c° n lh ° «. roun if s . lhc New World’s Fair. The defendant 

the motiun VCrClgn for vacali, 1 k' l »‘e attachment. The Court granted 

ti. * US | l * CC ^yzpatrick observed that in an opinion letter issued at the request of 
t c ambassador of the defend***, the Uniy*l States Dvpa.tmcnt suggested that 
rl...r“7r c aS no * cnt,llca to sovereign immunity in this action. The coil¬ 
s' 1 . Restate Department was based on the authority of its so-called 
iaie Letter which it suggested that a sovereign is immune with re ard to 
M h aClS u n ° l wi,h ,ts P (:Cl lo I >ri ' alc ***■ Hie defendant’s contention 
.‘ • r ‘ C ( CuUrls havc granted immunity * ith regard to acts of a sovereign 
n. C cu . ,n,u< ; rc ' al na *^ was well taken. The Court is not unawaie 
II ,c °P“* 10 " ^*tcr of the State Dcpaiiincnt is not binding upon it. 

I r.ur V » r .i l,C u ? u,l l s ? wm * rcasu " m>l lo fallow the rationale of the “Tate 
Stale Ulc a PP ,lcabllll y‘>f which was clcaily suggested by the Secretary of 


\ 

R irTtli 


w • — ■ ■ 

k ^7. Raliirn tool a v. H E. H. the Nizain of Hyderabad 
y and others 

^1957) 3 All E. R. 441 ; (1958) A. C. 379. 

S (Slate Immunity) 

* wa 1 a dispute with regard to a debt of £ 1.007,940 odd orbinally stand- 
tlic name of the Nizain «*f Hyderabad in a London bank. 


w 

. . I* 1 September 1948 , when Indian troops were obliged tc enter Hyderabad 
,1 a \. ICW ^ suppressing lawlessness there, that amount was standing to the 
r< < 11 ol the account of the government of the Nizam of Hyderabad with the 
espondent bank in London. Parties with ostensible authority to deal with 
c 1 umi had it transferred to Rahimtoola, then holding the office o 1 the High 
^.n.nissumer in London for the State of Pakistan. The Bank in accordance 

•‘T„ u » •i nS i l . rUC , t, . 0 n$ r! rai ? sfcrrcd lhc monc V 10 thc credit <>f an accomit entitled 
T . NT- b , rablm Ralumtoola” .High Commissioner for Pakistan in London .’ 
" ;^ lzani brought an action in July 1954 to recover the money claiming 
,*\ c monc y was held in trust and that the parties had no authority ti, 
rial • c ,r anslcr. The State of Pakistan impleaded its sovereign immunity, 
r- p T V!'® * c Sal title to the debt, l hc Chancery Division upheld t he contention 
aKistan, but this finding was reversed by the Court of Appeal. The House 
hel I rcverscd thc »fd«r of the Court of Appeal and allowed thc appeal and 
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eilhcrhi the agent’s name! " ^aa* 'n Bank *° recover the 

Lordships regarded as sufficient ri^Tllr ?C ^ ,ng ,,m aS . defendant - This their 

rA a j?5jra 7 'Tss d 5a 

- xtsts a£f,—— 

from , f S l ank [ho ""imU '$£”*, /'? * l V >u,d ■* ^yed, since to recover 

sarr "™ M iS "“ * w 

Cowi/^fiSl'u'h'rrol!:'’''.',?,'^ nf *" cnc y. laid <•"«'*> m «rffcr v. Harrison [(1777)2 

=ks=SSs=S»««k 

?£-J=g£ES3SSSKSS 

tain an aellon ,"‘, C h"^ 5 '' <: ' , . Ur,s would in circumstances enter- 
Iliry I mul no n r ■ ' "" ° ^rnmait or iIs agon,, ,|,. y observed that 

snouhl not enusrum aii,aciion against dic tate of Pakistan or its aecnt. 

tliat -'-iho Tr" 1 , ,C , ' l)scrv ? l,u,,s °f Upj"hn, J. in (l}56) 3 All L. R. atp?320 
solved V i [*"' ' ra " SaC " OM 1 ' Vas *" I'.tor-Kovernmcntal trart&cth.n : lefit be 
w c U^T h? n negotiations”, .he Mouse of Lords held that that 
V1 ‘“e Wind ..I the matter. Accordingly the appeal was allowed. 

im.uK^if’ ? 3 T‘ lC ju however observed that sovereign 

immuiuty should not de|*od on technical rules in domestic law or on whether 

n t r of 1:^2"’ '? f !i npl f/“ led> dircc "y. " r indirectly, but rather on the 

icudsT .i e r .Tr^^ f l 7 dls P u, V br "iS» mlo question, for instance, the 

InoLl transactions of a foreign government, or the policy 

do, Olhmd • • C , ,,Ur sh ? u d Kraut immunity if asked to do so, because it 

nute rmnaLe? iff! “ rC,i " “ vc «i«, lu have tile merits of such a dis- 

o. ccrn l i i ,! , !'' ' " mCSl,C cou, . ls 1 of a,, °*hcr country ; but if the dispute 

uiTmiJfn, !'■ C '", nmc " Ml transactions of a foreign government 

l , vr ,n , . n o , r y Wl ‘ the ,c "t'orial jurisdiction ,f,,ur courts, there is 
nn ground t<>i graining inunuiiity.j 

ns,. ap ! ,C “- r lr , u "' ,he principles laid down in the above 

case that their Lordships emphasised the right of the Government of Pakistan 

“ d '5. ccl ‘ , But ’ apart f >o"i the question of immunity, the bank 

could set up .he -Nizam s claim by way of defence and thus avoid the risk of 
having io pay twice by interpleading the Nizam. Their Lordships, however, 
considered the agent as having a present legal liilc, a person in possession. 
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58. Rex o. Kent 

[57 T. L. R. 307 : (1941) I. K. B. H .4] 

I Diplomatic Privi leg, r ) 

u on s°G " aving 'T 

Official S^rcl,"AcT'The 3 U IS °S f °' cZZ™o ,hc 

diplo^iTtaff ‘ ° ffenC ' COmm,ltedwhik, 'c -cted as a member of ,l'c 


£ g ' t; r Sr * K "5 

slES 11 -:^‘V ^ 1 -t.;r 

friar i" - 1 "r-f ;; 

ambassad r ' r/ ^ A ° C \\ U * ‘ Ccn , <1,sn,,ss ' l al " 1 U»c immunity waived by Hie 

53 ^^SSSSJSS“.“ "‘•-v •■ n —> >« W 


I I” ~ wuvuuiVIIU. - 

yJSU _. .z^U.b^’ 


l-<_ 


4 





DISTRICT COURT, NEW Y#RK 
59. Bergman 0 . »<• Sieyes 
(l'-H6) 71 F. SUPP. 334. 

(Biplonelic Privilege) 

st'rvril^wit > | le ^‘" 'i' 1 " t * el " ri | ,ln "'> w *w 'he KiciicIi Minister u. It .Ji., . || was 

^U.VUlh C r Y«k y l'" a "' "r : pl p'“ i,r ’ wl,il ' : . .. w 

l> Wd 3 held (1 that a foreign minister was im nunc i> , , 1 ... : IIP j e ,- .• , 

botli Ctminal and civil of the courts in the country to which he was acaal - 
» •> tl»' ground that he was the representative, the niter ep < f hie c 

■. 

Hie plaintiff’s motion accordingly failed. 
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60. The Amazone 

£( 1940) P. 40] 

(Diplomatic Privilege and Territorial Jurisdiction) 

The dispute in this case related to the yacht Amazone between the husband 
and wife, the husband being the Belgian Assistant Military Attache in London. 
The wife claimed that the yacht had been purchased with her money and the 
husband dealt with it as her agent. The wife applied for a writ w rem for 
possession against her husband who pleaded that he was immune from the 
jurisdiction of the Court. The writ was refused. 

In the C ourt of Appeal Slesser,J. held that the privilege of embassy is 
recognised by the common law of England as forming part of International 
Law, and according to the law it was clear that all persons associated in the 
performance of the duties of the embassy were privileged, and that an attache 
was within that privilege. 


61. U. S. Ex. Rel. Casanova v. Fitzpatrick 

<214 b. Supp. 425, Southern District, N. Y., Jan 16, 1963) 

Status of member of U. N. Mission charged with conspiracy to 

commit sabotage 

1 he petitioner, who was a resident member of Cub’s Permanent Mission 
. , . United Nations, was charged with conspiracy to commit sabotage and 
wolaiion of the Foreign Agents Registration Act. His detention was challenged 
on a writ o\ habeas corpus on the ground that he was entitled to diplomatic 
tioiial'l a y un< * cr l ^ C Charter, the Headquarters Agreement and Interna- 

T . ,! h f Court while repelling the objection dismissed the writ of habeas corpus. 
it held that Article 105 of the U. N. Charter (according the representatives of 
member States privileges and immunities necessary for the independent exercise 
o their functions in connection with the Organization) did not purport to. nor 
id it, confer diplomatic immunity uoon those representatives ; and even if 
tiic article is self-executing with respect to the functional activities of U. N. 
icprcsentatives, a conspiracy to commit sabotage against the United States 
was not a function of any U. N. mission or representative. The Government 
ot the United States did not, by the issuance of a non-immigrant visa [of 
the classification applicable to the staff of U. N. representatives) and a landing 
permit, give its agreement that the petitioner, on his entry into the United 
States to assume his duties as a member of the Cuban Mission, was thereby 
entitled to diplomatic immunity under the Headquarters Agreement. The 
petitioners position not being analogous to that of a diplomat, International 
Law did not apply to his case. International Law is applicable in the case 
only to define the nature and scope of diplomatic immunity, once it be found 
that the petitioner was entitled thereto under the applicable agreement. • 



1. American Journal of International Law, Vol. 57, No. 1 (1963), p. 920. 


IN RE. ANOLO-IRANIAN.OIL DISPUTE CASE 689 

INTERNATIONAL COURT OF JUSTICE 

62. In Re. Anglo-Iranian dispute over the Nationalisation 
of Iran's Oil Industry 

(DECIDED ON JULY 5, 1954) 

Jurisdiction of International Court of Justice in re. Interim Measures) 

i • Ira "! s r e ° f lhc S rcal oi| -pr° d ucing countries of the world. The Anglo- 
iraman Oil (lompany, a concern in which the British Covcrmncnt held a sub¬ 
stantial interest, worked the extensive South Iranian oil-fields with an increas¬ 
ing production, On May 1, 1951, the Iranian Majlis passed a law nationalis¬ 
ing .iso.) industry. Bmain, along with the Anglo-Iranian Oil Company, 
applied to the International Court of Justice for provisional steps to be taken 
to preserve the.r rights in Iran until a decision was reached on the merits, 
in the meantime Iran ordered seizure of the Anglo-Iranian oil installations 
by virtue of the decree issued by it on June 20, 1951. The International Court 

tl r h ?!l°r‘ U y 5> J ! ’ ! Vm 'i ,lS ,ulm & 0,1 Britain’s application upheld 
h- l.ntish t.oxcrnnH nt > pica foi a • ’ in the Iranian oil dispute. Ten 

>1 the 12 Judges who hear ‘1 the British pKa said that arrangements which 
rxistc, be I ore the aw ol nationalisation of ,|,c Iranian oil Industry was passed, 

Com. °!i lUC - dun l'? lh,: . 1 ,, “ c, " u P «i U, pending final decision by the 
222.2 " P r £ C,pal I wo of the Judges gave dissenting opinion and 
anora tl h,,wc \ cr JustiHod tli: mtcrim measures of protection might 
r -r . 1 ^ r C ' C; ' “ : I V,C * V t,m . 1 I , hc >houM not have indicated them 

( onr K 1 V ,f prl,,c, I > 1 l ‘: Because II Iran did not accept the jurisdiction of the 

, . • 1 ' ; n J :! Id itself without jurisdiction in this 

S;,, 1 ™, ;\ u, d Court, winch .... in -indicate” but n..t order, held bv a 
majority that a had jun sdiction in the Case. 

, , he ' ' 'in 1 bs .n.»j aity opined that both (Jovemments in the dispute 

snouid retrain Irom any incaure which would prevent the llow of oil on the 
same basis as before May 1 when Persia pissed the nationalisation law. 

I'he Court recommended I >t It Britain And Iran to appoint a Joint 0>m- 
mission to keep the oil moving and super\isc expenditure. 

,, ; r, ‘ 1 T r, "“H> r *i ’ " >“ uiins • :> International Court of Justice on 
in‘liter Jj ' 0,1 ,llC 8 rou,,J that the Court had no jurisdiction over the 

1 lie di . isi< n | the Court was criticised as usurping a jurisdiction which 

iHii.Vr. >el , l ° ,hc 'i was coiitende . amounted to a virtual 

i " ton by the Court a ainst a soverei talc directing that State to adjust 
ns internal affans according to the dictates of the Court. And the Court had 
jo poi.c to pas- an intciun injunction since it could not pciinanuuly prohibit 
inc uovernmem of Iran irom nationalising its industry. 

v.n.J'E 1 . , r i,ia " U ' ,v p n - ,, . e "' «ha« «!•« judgment amounted i„ an i.uci- 

a ,C “'‘ J '' la ' ,h «y considered the judgment 

Irl d r ',"f L dcf “ nce °‘ »■* ® r *l cr Of the International Court by 

decision “r I . a "'' * ulh "" lil ' : l»«r„«Ui „ul Coun. lhc 

ntk . f ! ll c c, " a '"’ , ‘“ l t-ourt ucpci.ds lor its enforcement the willing 

"itc mi„ T C,S "' f 31 ' 5 ame Iiy , 1 . And it i> sub.,duel that the view Sf 
o w , y i ?', C l s ° u "" cr "' ,C ,l,,; lw " d '* 5c, "* ,, S learned Judges 

Would biV 1 ' J ', d d, JUI isdic lion ol tl„: Cnurl, the Court 

ti... ‘ ; Com P c,,cu l " ho ! a ,lscl1 without juiisdiction in the ease and that in 
indicated Umsla,,to mlc,,u ' measures ol protection should not have been 
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The Anglo-Iranian oil dispute was referred to the Security Council, which 

Ponr U t r nfT 19 . th ° ctober ’ 1951, until the International 

Court of Justice had ruled whether it was within the Court’s jurisdiction. 

The International Court of Justice finally on Julv 22, 1952, ruled that it 
was not competent to deal with the Anglo-Persian oil dispute and rejected 
oritain s claim that it was competent to deal with her complaint against 
1 ersia s nationalisation of the British owned oil industry. The Court by nine 
votes to five decided that it could not consider the British charge that Persia 

^n at -n- Inlernat ;° nal .! aW L n nationalising the Anglo-Iranian Oil Company’s 
SUU million pound sterling Persian properties. 


63. Monetary Gold Case. 

64 ' concerning the application of the Convention of 

1902 governing the guardianship of infants. 

65. Case ofjhe Norwegian Loans issued in France. 

66A/*tdmission of a State to Membership 
in the United Nations. 

67. Competence of the General Assembly for Admission 
of a State to the United Nations. 

68. Reparation for Injuries Suffered in the 
Service of the United Nations. 

(For a discussion of these cases please sec Chapter XXXIX 

“The International Court of Justice” at pp. 489-492.| 


INTERNATIONAL COURT OF JUSTICE 

69. International Status of South-West Africa 
(July 11, 1950; 

[1. C. J. Reports 1950, p. 79J 

(Mandated Territory) 

[For a discussion of this case please see Chapter Villon 
“States in General”, at pp. 98 & 99.] 


IN lEKNATIONAL COURT OF JUSTICE 

70. Voting Procedure on Questions relating to Reports 
and Petitions concerning the Territories 
of South-West Africa. 

71. Admissibility of Hearings of Petitioners by the 
Committee on South-West Africa 

[For a discussion of these cases please refer to Chap. XXXIX < 

at pp. 493 & 494.] 
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INTERNATIONAL COURT OF JUSTICE 

72. Case filed by Ethiopia and Liberia against South Africa 
For declaration re. mandate over South- 
West Africa 

TFo r a discussion of this case, please s c<- Chap. XXXII 

at p. 391J. 

73. Naulilaa Incident 

P1928) 2 Reports of International Arbitral Awards 
pp. 1012, 1019] 

S ihii;tv°^ U f- al ‘ Germ ? ny ’, Arb ‘' ra ' Dcris!o " ° r Julv 31, 1928, concerning respon- 
Afr'cl f ennanyf0r ' amat!CS rausedin,llc Portuguese Colonics of South 

. r . ( Reprisals) 

anH P '^ rclcrcncc fP arbitration arose out of the dispute between Portugal 
whilr P , any r i ' ,ard, '-W ,he ^‘ruction by G rman forces in October 1914, 
Samhi Tv WaS nCU!ral ’ °f lh , C Fort of (: «angar and the posts of Bunga 

of the m.Sir?°V a n d !" lhC P ? rtu K««* colony in Angola, as a reprisal 

NauHlM in' Dr - Scl.uliwsje.ia and two of his companions in the port of 
iNauiuaa in the same year. 

Srh„l,I he T f; ! r ' n - an - COn " "V-' , "?' VCrC " ,al ** 1C destruction ... the capture of the 
j , mission at Naulilaa constituted an act contrary to International 

exTreisim? C r o'-"V" ( , ; " v ;' rn, " cnl of S'Uth-YVcst Africa a just motive for 

.h^iilSi* S 'r' ,l "‘ ,, r h r? f Ur Srl and his companions 
committed I v k p" hc f “ rt ° f C,, ; 1 .2? ar ' nn<l ,hal *'» consequence the acts 
a: ' ! ' 1 •’ roo P son <lifl&rent points of the frontier of Angola 

did not engage the responsibility of Germany. S 

Portu^Th^t’iTd 110 a,lnralors Itcld that Germany owed reparation to 
riugai lor the damage caused at .Naulilaa. 

.... inili 1 ! 0 "-' 5 '"? 1 cau “." r "T ^pl'.rablc incident at the Naulilaa fort lay in 
each „1 1 a "' l rf l CrSla , n ' 1lluc " ,hc frtC * ">■» ">« P arl ics di.l no. understand 
error followed^! ■ ‘ e ,n, “ rprc,cr "' as inc > ‘> , P* ««>•« It was continued by an 
thr r ’ n , ' !»" »f Dr. Schul.ze-Jcna, the leader of 

heilifcrents .,,Te M " n ' , ,,culral S,a ". : ,hc to disarm and intern 

19 )7 \ , n T, ■ ° l> " C,r "'r l' S lerr,,or y : Cf. Hague Convention V, 
Kimr.J vL ,V • : ,f ,h ’'. interpreter Jensen anti the soldier 

O man am! ll, . c ?- ,n principle, authorised by positive International Law. The 

its I^iimenin " COU ' n01 ’ " ,0 co '" ,ar y- ** '» "'is internment, or in 

iusttfetin,r ! C,an •‘ CI ""“ ra . [y 1 1 " International Law, giving them a proper 
justinctioi for resorting to reprisals. 1 1 

As regards the expulsion of the German consul, which took place after 
mrmTi'wh a ""cks, the Tribunal observed that the expulsion of a consular 

act"eis'inv ri'" ^ 'r'V''” CaUSC °* mi S>» constitute an -unfriendly’ 

exercise , ‘ l,plo, " aU r C representations, but it cannot, when done in the 
f ^, s v<;rc, s; il y °> a neutral State, constitute an act contrary to 
UMdCr thB " f rCprisals ’ a " »«««* accompanied 

exist,-r'rr 6 r" 1 CO "? i,i ""’ fact ,hc sine 'l" a "»"• of a resort to reprisals is the 
nrwnf rt previous act contrary to International Law. This condition, the 
“ y ° f wl ' ,c .' 1S recognised ... the German case, is lacking ; this, in itself, 
is suHtc.cn, ,o detea, ,he plea invoked by the German Govcrnnwnt. 
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Even if the arbitrators accepted the accusation that Portuguese authori¬ 
ties had committed an act contrary to International Law, justifying, in principle, 
reprisals, the German contention would nevertheless be rejected for two other 
reasons, each of which is decisive : 


(1) Reprisals arc not licit (legitimate) except when they have been 
preceded by a request for redress (somination) which has been unavailing. 
Employment of force is not justified in effect, except by its character of 
necessity. It is impossible to consi ler as a demand from State to State the 
communication by the authorities of the offending State to each other of the 
news of the pretended offence. There was, therefore, on the pari of the 
authorities of South-West Africa recourse to force without previous attempt to 
obtain satisfaction by legal means—which constitutes a further reason for 
denying the legitimacy of the reprisals resorted to. 

(2) The necessity of a proportionality between the reprisal and the offence 
appears to be recognized in the German reply. Even if one admits that Intcr- 
nationa! Law does not require that reprisals be measured approximately by 
the offence, one must certainly consider as excessive, and consequently illicit, 
reprisals out ot all proportion to the act which has motivated them. In the 
present case there was an evident disproportion between the incident of 
Naulilaa and the six acts of reprisal which have followed it. 

The arbitrators thus arrive at the conclusion that the German acts of 
aggression in October, November and December 1914, on the Angola frontier 
cannot be considered as IcgiiinaU: reprisals for the Naulilaa incident or for 


,ii , , i .iuvivivti' 

the subsequent acts ..1 the Portuguese authorities, then: being no prior < 
to achieve redress and no proportionate relation between the alleged 
and the reprisals resorted to. 


it tempt 
offence 


For these reasons, Germany must make reparation f >r the damage caused 
by the aggressions. 


| It will appear from the Tribunal's award that the first indispensable 
condition tor, or the sine qua non of, a resort to reprisals is the existence of a 
previous act ot a State which is contrary to International Law ; and reprisals 
arc only legitimate when they have been preceded by an unsuccessful demand 
tor r. dress which has proved unavailing as the employment of force may only 
, J usu, icd by necessity. The second condition is that the reprisals taken must 
jc commensurate with the alleged offence, and reprisals out of all proportion 
to the act that inspired them ought certainly to be considered as excessive and 
illegal. 

With the establishment of the United Nations and the acceptance by 
members of principles and the institution of methods that armed force shall 
not be used, save in the common interest, and the obligations imposed by the 
Charter to settle disputes by peaceful means and to icfrain in international 
relations from the threat or use of force, the whole institution of reprisals has 
become incongruous and it reconcilable.] 


HOUSE OF LORDS 

74. Janson v. Driefontein Consolidated Mines, Ltd. 

(1902 A. C. 484 

(Threatened War and Commencement of Hostilities) i 

The respondent company who were the original plaintiffs, were a mining 
company registered under the laws of the South African Republic having their 
head office at Johannesburg in Transvaal and also a London office. In August 
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LTD. 


693 


J899 the company insured with the appellant and oth»r underwriters a parcel 
ot sold during its transit from th<- gold mines near Johannesburg to the United 
Kingdom against “arrests, restraints, and detainments of all kings, princes and 
peoples. ’ On the 2nd of October, 1899, the gold in qu. stion was seized in 
transit by the Government of the South African Republic. On the date of 
the seizure of the gold, i e., the 2nd of October, 1899, war was admitted to be 
imminent ; and on the 11th of October, 1899, at 5 p. m . war in fact broke out 
between Gn at Britain and the Republic. 

of th/^VTJTr b r U ; , ,“ a " ac,i0n T 1 ” ,llc P° ,icy ,,rrnrc 'he termination 
Ot the war, the defendant having agreed not to set up the plea of alien enrmv 

which would otherwise have debarred the company from suin- i n a British 

court during the war The action succce<led, and the decision ' was a^rrned 

hI\ \'X C °" Tl ° A P P ‘ al ;' ln< ! f,na,, y by ,hc of L ords. The House of Lords 

tha * ,nasmuc h as the insurance had been effected and the loss incurred 
I < fore the actual outbreak of war, the respondent were entitled to recover • 
;incl tins even though the loss was incurred by a seizure made in contemplation 
°f war, and in order to use the gold in support of the war. 

rftlir Earl of Halsbury, L. C.-Thc principles upon which commercial inter- 
course must cease between nations at war with each other can only be where 

the heads of the State have created the Mat, of war.In order to produo 

the effect,.either nationally or municipally, it must lie a war between the two 
nations. No contract or other transacti i with a ativ< oftht country which 
af '' ™ ard : "is cted b the war. The n y is indeed suWfcd- 

but a ih M ' : "u Uy ra ' m “' ( ' u ‘ ,,y warJasts ; 

rrmldv -'^u n' tUC co f niracl a . rc u '*aB«*ctcd, and when the war is over the 
cdy in the Courts of ct,her is rcstoi d.It would be, to m V mind to 

iho,2i U h^vt , I^ r Z r,nC,pC ' •' ” Ia lo ,,0 !' ! ,hat ,h < probability of a war 
• Mould ha\e the same operation as war itself. It is war and war alone thm 

makes trading illegal.I think the appeal should be dismissed. that 

Lord Macnaghten.—The law recognises a state of peace and a stair r,r 

war, but it knows nothing of an intermediate state which is neither the one 

thing nnr the ..thcr-nclthc. peace nor war...However critical mL bc t he 

condition of affairs, however imminent war may be, if and so lorn as the 

Government of the State abstains from declaring war or accepting a ho8ti u 

subjects^* tHCrC IS PCaCC “ p aCC w,lhal1 a,,cn dant consequences—for all its 

I he result, therefore, in the present case is that, however hostile the 

C S a Ulh k Afr ! Can Rcpub,ic ,Mdy havc bcc " al «Hc moment when 
tins gold was seized, the seizure must l>c treated as a seizure in time of ware 

between the Republic and this country. The event which happened was witldn 

—U"6,n which tlIf underwrite, can 

De a r^ I wMrh , ^!, ey *7 T o r0at n nCd Y™. ° T antici P atcd War ^ imminent war is 
b s xn lu r* l " \ r t f ? r a TCSU l ,n war ; a,,d to a PP»y the rules of war to 
rrS'T ° SS T f ° re WAr br l raks ° ul wou,d P ara «yse commerce, and 
annual i f necessity...In my opinion the order and judgment 

appealed from should be afiirmcd. J 

r«-la,!n f !?w!ir ThiSCaSe , <l, ' cid r cs ,hat ,h lc ‘«l effects of war on commercial 
therefnit - aCCn ‘ e - V ? S ^ m,n . lh V commencement of hostilities. Where 
an a r ,i nll h n , 1 ; lsura !!‘ ;e IS lc K al ■" " 5 >nception and the: los s ocrurs before war, 
underw? U a p,,l " y ,nay bc successfully brought even during war if the 
underwriter docs not pui on the record a special dilatory plea of the 
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continuance of hostilities. But beyond laying down the above principle, the 
decision reaffirms the general rule of non-intercourse. “The rule of non- 
intercourse came under consideration in the same war in the case of The 
Maslona (10 C. T. L. R. 450) where, amongst other things, it was laid down 
that one of the immediate consequences of the outbreak of hostilities was the 
interdiction of all commercial intercourse between the subjects of the States 
at war without the licence of their respective Governments, and that this 
prohibition applied to all per>ons domiciled within the belligerent States. 
In other words, all commercial intercourse without licence between persons, 
divided by the line of war, i. *., domiciled in the countries of the respective 
billigerents, is prohibited. With respect to existing transactions and relations 
the primary rule—which applies to all cases not excluded on some special 
ground-is that they aic suspended during the war both as to their legal 
effects and, in strict law, as to all rights of suit thereon, but revive on the 
n storation of peace.’*] 


75. Daimler Co. Ltd. o. Continental Tyre and 
Rubber Co., (Great Britain), Ltd. 

(1916)2 A. C. 307 


{Enemy Character) 

[For a discussion of this case please sec Chapter XL11 
“Enemy Character”, at p. 532] 


In the Supreme Court of India 

[Appeal by Special Leave from the judgment and order dated the 7th 
August, 1967, of the Judicial Commissioner’s Court, Goa, Daman 
and Diu in Criminal Revision] 


76. Rev. Mods. Scbastiao Fransisco Xavier dos 
Remedios Monteiro 


...Appellant 


The State of Goa 

[26th March, 1969] 

[A. I. R. 1970 S. C. 329] 
[Belligerent Occupation , Annexation and Deportation ] 
The following judgment of the Court was delivered by : 


...Respondent 



Hidayatullah, C. J. —The appellant (Rev. Father Monteiro) was a 
resident of Goa. After the annexation of Goa bv India, he had the 
choice of becoming an Indian national or retaining Portuguese nationality. 
He chose the latter and was registered as a foreigner. He also obtained a 
temporary residential permit which allowed him to stay on in India till 
November 13, 1964. The period of stay expired and he did not ask for its 
extension or renewal. He was ordered to leave India by the Lt. Governor 
c t , '-' ovcrnor was empowered by a notification of the President 

of India issued under Art. 239 of the Constitution to discharge the functions 
of the Central Government and his order had the same force and validity 
as if made by the Central Government. Rev. Father Monteiro disobeyed 
the order, and in consequence was prosecuted under S. 14 read with S. 3 (2) 
(c) of the Foreigners Act. He was convicted and sentenced to 30 days’ 
simple imprisonment and a fine of Rs. 50. He appealed unsuccessfully to 
the Court of Session and his revision application to the Commissioner, 
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He now appeals by special leave of this Court against the 
order of the Judicial Commissioner. Goa, dated August 7, 1967. 

The defence of Rev. l ather Monteiro was that he was protected bv the 
Geneva Convention 5 Ac,, i960, that the order of the Lt. GoTemor Sr hi! 

ludWal Comm ! «-' ra mUS 1 th t AC ‘ an<l ,hat h f had con,m *lled no offence. The 
that^hefVn^ r ncr am ! ,he lwo c °“ r, » Wow he'd, for different reasons, 
that the Geneva Conventions ceased to apply after Goa became a oan ,, 

Ind.a and that the Municipal Courts in India could give “no Fed c s 
CwT'mJ FH ° f Hr"' . 1,1 V', C eP peal l,cfore tl,cir lordsI >tps of ,h, Sui.retne 

■rSS,S r ‘" , " Q ' c * pp “'“ 1 r “ R “- 

Ssyss-isr^ 

Daman and. Dtu (Adm.. Oidinancc, I (.62, promulgated hv the 

indent of India. Unde, the Ordinance, ali authorities wF c to conlin , 
performing the,, functions and all laws we c continue in foFc- and m r 
Was confcn c., the ( en.ral Cove.nmcn, extend to Coa other laws in 
in India. The Ordiiianci was later replaced bv an Aci of Pirliamri i 
learuig the same title and numlcicd as Act I o| Id62. On March 27 |of;o 
the Coiistiut.on (twelfth Am .lent/ Act, 1962. was enaemd ■ 1 ' 

cT-f rJr ; 2 ?^ , B „ y ss?*™ 

g£‘tft afisaSnv TSSKL $S=SA ii ? 

.. 

“2. Every person who or either of whose parents or any „f who e 
grand-paicnis was born before iwcmictli day of December 1961 
m the territories i.ovv comprised in the Union Territory of Goa* 
Daman and D.u shall be deemed to have become a citiLw 

(|( . d '‘Vr, '. ai * ? y : lrwv,d ? d ,hal a,, y such person shall not be 
deemed to have become a citizen of India as aforesaid if within one 

datC «' f Publication of this Order in the Oflicial 
Gd^cttc that person makes a declaration in writing to the 
Administrator of Goa, Daman and Diu or any other authority 
spec died by him in this behalf that he chooses t> retain the 
citizenship-. r nationality which he had immediately Uf».ic the 
twentieth day «1 December, 1961.” y 

Pursuant lo this Order, on April 27. 196 » R . v r- 4 ,|,... yc,.. i 

us declaration of Portuguese nationality and ..n August W 1964 appUcdhir 

order ofThe LxgL ?" W# W,urc 1 to for a .cncwul of tile ££ 
the disobccH eti ice^of V fheorder! ^ ^ tion followed 

sss& SHI r r *?v “£=< s 

Bivc S pr° ec,Ln » F" £®T c,rD and the Geneva Conventions Acl 
not valicUv come TT» ‘“h dc P" rU , uo n «*urlnst occupation which has 
by him. ' " Lnd ’ and ' thl - r cfore, no offence was committed 


LEADING CASES 


The apjuinent overlooks one cardinal principle of International Law 
and it is iIns. Rev. Father Monteiro by his declaration retained his 
Portuguese nationality. His sojourn in India was subject to such laws as 
« XI steel in India in general and in Goa in particular. It cannot be doubted 
that the reception and residence of an alien is a matter of discretion and 
c\cry State has, l y reason of its own territorial supremacy, not onl y the 
lciral right but also the competence to exclude aliens from the whole or any 
part o its territory. Hus proposition is so well-grounded in International 
Law that every country has adopted the passport system, which document 
(citil.es nationality and entry into any State i s only possible with th; 
concu.rence of that State. Again a State exercises territorial supermacy 
over persons in ns termory, whether its own subjects or aliens, andean 
make laws for regulating the entry, residence and eviction of aliens. There- 
tore, the application of-the Foreigners Act, the Registration of Foreigners 
Ac. and the Orders passed under them, to Rev. Father Monteiro was legally 
competent. 6 7 


This proposition being settled, Mr. Gardner sought support for his 
plea from the provisions of th«- Geneva Conventions Act of I960. That Act 
was passed to enable effect to 1 c given to the International Conventions 
done at Geneva in 1949. Both India and Portugal have signed and rati ied 
the Conventions. 

Wc now come to Arts. 47 and 49 which are the crux of the matter : 

“47. Protected persons who arc in occupied territory shall not be 
deprived, in any case or in any manner whatsoever, of the 
benehis ol the present Convention by any change introduced, as 
the result of the occupation of a territory, into the institutions or 
Government of the said territory, nor by any agreement conclud- 
ed between the authorities of the occupied territories and the 
Occupying Power, nor by any anne xation by the latter of the 
whole or part of the occupied territory.” 

”49. Individual or mass forcible transfers, as well as deportation of 
protected persons from occupied territory to the territory of the 
Occupying Power o r to that of any other country, occupied or 
not, arc prohibited, regardless of their motive.” 

Gar < lncr ' s submissions arc : the order that has been made is a 
deportation order and it is therefore ultra vires the Geneva Conventions. 
Ihcsc Conventions create individual rights which cannot even be waived. 
X° long as occupation continues these rights arc available and the Geneva 
Conventions must not be looked at in isolation but read in conjunction with 
Intel national Law as part of the positive law. They should not be abondon- 
ed lightly. According to him, conquest was a method of acquiring territory 
n ^ v '- CT Covenant of the League of Nations, the Charter of 
the United Nations and the General Treaty for the Renunciation of War, the 
acquisition of terrno.y in International Law by the use of force does not 
now possible therefore, can only be of terra nullius , not 

The contention on behalf of the State is that by occupation is meant 
occupation by armed forces of belligerent occupation and occupation conies 
to an end by conquest followed by subjugation. Reference is made to many 
works on International Law. VVe have to decide between these two submis- 

Wcareoi opinion that the pleas of Mr. Gardner that the Geneva 
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Conventions Act makes dispunishable the conduct of Rev. Father Montciro 
must tail. 

To begin with, the Geneva Conventions Act gives no specific right to 
any one to appr ach the Court. It will be seen that the Act by itself does 
not g lvc any special remedy. Ildars give indirect protection bv providing 
tor breaches ot the Convention. Die Conventions are not made enforceable 
by Government against itself nor docs die Act give a cause of action to any 
party for the enforcement of the Conventions. Thus there is only an oblica- 
l, °" undertaken by the Government of India to respect the Conventions 
regarding the treatment of civilian population but there is no right created 
in lavour of protected persons which the Court lias been asked to enforce 
It there is no provision of law which the courts can enforce the court may 
be powerless and the court may have to leave the matter to what Westlake 
aptly described as indignation of mankind. 

The appellant has, however, sought the aid of the Geneva Conventions 
no offbnrib * ,at IC C ° Uld 1,01 b ° cwm l M:,,cd to ,CaVC Goa and thus committed 

l he definition of ‘otcupati m* in ... s Rcgulati nis shows that a t<*rrit«» rv 
• cot. idcrcd as occupied wlic i it finds itself in fact ilaccd under the authority 
o‘ almst'lcarmy I his means that occupation is by military authorities 
In the Justui ease 1 it was slat that the laws of belligerent occupation 
apply only to in occupation during th curse of actual warfare and that 
once the enemy has been totally defeated tu .se laws do nut apply ,n the 
ensuing occupation. 11 y ,nc 

Ihc question thus rcsol.es ilscll into this: Is occupation in An 17 
belligerent occupation » .... miimics after the total defeat 

of the enemy: In t his eoimec non curls must take the Facts of State from 
thedecarauon of btat. authorities Military occupation is temporary 
dcjacto situation winch docs not d pnve ilic ()ccupi d Power of its sovereignty 
o.r does it away .u sta io.*l. Ml that happen, is that pro ISm 
the Occupied I ower cannot exercise its rights. In other words, Irll i ar r rent 
occupation means that the Government cannot lunction and authority is 
exercised by the occupying force. y ,s 

Annexation, on the other hand, occurs when the Occupying Power 
ac cjuircs ...,d makes i. occupied territory as its own. Annexation gives a <l< iure 
nght to administer the tcrritoiy. Annexation means that there is not/..Iv 
possessioni but uncontested sovereignty over the territory. As Grecnsn m* 
put it military occupation must be disiinguishcd from subjugation, where a 
territory is not only conquered, but annexed by the conqueror. 

1 here is, however, a dilfercnce between the annexation on the one hand 
and premature annexation, or as it is sometimes called ‘anticipate annexa- 

, <!iVr‘ ,hC ° l “ • : ,Ur,sls rc S ard annexation as premature so Ion- as 
instiliUes are contmumg and then: is an opposing army in the field even if 
the. Occupied 1 ower is wholly excluded from the territory. 

Anticipated annexation by unilateral action is not iru,- annexation 
1 rue annexation is only so when the territory is conquered and subjugated. . 

,,r„.rr,i , o C K V I ; l! i0nS " S ! lt,y J ay d, ’ w,, t,uu •‘"'■nation lias no effect on the 
protect"!, but they speak of pre autre or anticipated annexation, l'rema- 
utc or anitetpatedanncxal.o.i has no effec t. Such a plea was negatived for 
the same reason by the .Nuremberg Tribunal. In fact, when the Convention 

3 T. N <;. ii”t d S “ ,, ‘ V - A " s,rC ' ce ' « »'• s. Military Tribunal. Nu.cn.brrg I, It. 

2.^ I he Modrrn l.%w of Land Warfare, p. 215. 
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itself was being drafted the experts were half-inclined to add the word 
‘alleged’ before ‘annexation’ in Art. 47 to distinguish between annexation 
following conquest and subjugation and annexation made while hostilities are 
going on. Subjugation puts and end to the state of war and destroys the 
source ot authority of ihc existing Government. In subjugation, which is 
recognised as one of the m »des of acquiring title, not only the de facto but 
also the dc jure title passes to the conqueror. After subjugation the inhabitants 
must obey the laws such as are made and not resist them. 

Thus the principle which is accepted is that the Occupying Power 
must apply the Convention even when it claims during conflict to have annexed 
the occupied territory. However, when the conflict is over and there is no 
hostile army in the field, annexation has the effect of creating a title to the 
territory. 

In the present case the facts are that the military engagement was only 
a few hours’ duration and then there was no resistance at all. True annexa¬ 
tion followed here so close upon military occupation as to leave no real hiatus- 
Wc can only take the critical date of true and final annexation as December 
-0, 1961, when the entire government and administration were taken over 
and there was no army in occupation and no army in opposition. The 
occupation on December 20, 1961, was neither belligerent occupation nor 
anticipated occupation, but iruc annexation by conquest and subjugation. 

It must be remembered that Mr. Gardner concedes that the annexation was 
lawful. 1 here fore since occupation in the sense used in Art. 47 had ceased, 
the protection must cease also. We arc, therefore, of opinion that in the 
present case there was no breach of the Geneva Conventions. 

The Geneva Convention ceased to apply after December 20, 1961. The 
Indian Government offered Rev. Father Montciro Indian nationality and 
citizenship which he refused and retained his Portuguese nationality. Asa 
1 ortuguese i a.icnal he could only stay in India on taking out a permit. He 
was, therefore, rightly prosecuted under the law applicable to him. Since no 
complaint is made about the trial as such, the appeal must faiL It will be 
dismissed. I 


JUDICIAL COMMITTEE THE PRIVY COUNCIL 

W^77. The gifri^ra 7*0 P& 

'[(1916)2 A. C. 77] 

(Prize Court , International I,aw and Municipal Law , 
Neutrality , Blockade , etc.) 


The Zamora was a Swedish vessel carrying a cargo o.f copper and grain 
frorn New York to Stockholm. She was stopped by a British cruiser on April 
o, 1915, and was taken to a British port. A writ wds issued by the Procurator 
General on April 19, claiming confiscation of the ship and the cargo on the 
ground that more than one-half of the cargo was contraband. A summons 
was subsequently taken out by the Pmcurator-General requisitioning the 
copper pending adjudication by Prize Court, under Order XXIX, r, 1, of the 
Prize Court Rules, 1914, who gave an undertaking for payment into Court on 
behalf of the Crown of the appraised value of the cargo. 

The owners of the ship filed objections. Sir Samuel Evans, President of 
the Probate, Divorce and Admiralty Division, ordered the requisition, overrul¬ 
ing the objection of the owners of the carg4. The Judicial Committee reversed 
the decision. 


THE ZAMORA 


699 


The questions that fell for determination in the case were : (1) whether 
an order of confiscation was binding on the Prize Court; and (2) whether 
under the principles of International Law, the Crown has a right to requi.b 
tion the vessels or goods in the custody of the Prize Court pending the decision 
oj the C ourt as to their condemnation or release.. 

Lord Parker gave a monumental judgment, which is the bedrock of the 

? T? IT ”"- h Tf r<1 Pr,z '- Cw. relation of International Law to 
the English Munic,pal Law the scope of the Order-in-Council in relation to 
Acts of Parliament, the right to requisition cargo and vessels, blockade, etc. 

It was observed that the Prize Court Rules derive their force from / 
Orders of Mis Majcsiy-in-Couucil. I he Prize Court Rules so far as they .elate 
to procedure and practice have statutory force ami are, undoubtedly, binding. 

It was further Observe I that the King-i,.-Council or indeed any branch 
of the Executive had no powc. to prescribe or alter .he law to be administer- 
ed by Courts of law th.s country, unless the Order-in Council purported 
to mitigate the r,g,. u r ..f Interna.tonal Law „ r ,| lc Crown rights in favour of 
the neutral or the enemy. r 01 

All matters upon which the Court is authorised to proceed arise out of 
acts done l y the sovereign power in right of war, and the King, directly or 
indirectly, is a party to all proccc«lings in a Court of Pmc. A Prize Court 
must, of course, deal judicially with all questions which come before it for 
determination, and it wo U d he impossible for it to act judicially if it were 
hound to take its orders from one of the parties to the proceedings. 

It was pointed out that the law which the Prize Court is to administer, 
is not the national or the municipal law, hut the law of nations-Internation- 
al Law. Of course, the Prize Court is a municipal court, and its decrees and 
orders owe their validity to municipal law. The law it enforces may, 
herefore ,n one sense, l»c considered a branch of municipal law. Neverthe¬ 
less, the distinction between municipal and International Law is v>cll defined. 

t/ourt which administer* municipal law is hound by and gives effect to the law 
as laid down by the sovereign State which calls it into being. It need inquire 
m.ly whai.ba. law,, but a Cour. which administers International Law 

J a ‘ ,d «. ,v . c cff,:cl . lo a ' aw wlsiol. i, not laid down by any parti- 

? n - ’ originates in .lie practice and usage long observed by 

i mal ? r?? rtla,1 °! ls '" wards each other or in express intc.na- 

mmi l t •' 15 ;' I>V, " US ,f and 8,1 fa ' a * a Lour. of Prize in this 
V B '' C ? f' 10 ° r,icrs of ,hc King-in-Council purport- 
men?. ? t X " f a ! ' :r , , lhc ,, ! ,e " la, ‘«">al Law, it is administering not 
• tom. -.’.at T " ,un,c, P al law ' for a » exercise or the prerogative cannot 
. iposc hgal obligation on any qgy outsi.le ilic King’s dominions who is not 

S s " bj “- ,fai ‘ Orderli-Council Were binding on .he Prize Court, 
such Court might be compelled lo act contrary to the express terms of the 
commission from which it derived its jurisdiction. 

bonni T""? 1 ’ C, - ,UISt ' bc dis P u,rd ‘l'»* a Couri, like any olhcrCourt, is 
p r : "‘ y e 8 ,slauvc enactments of its own sovereign Stale. A British 

m b b? V ?i° U i M Cerla '" y b ? r b, ’ ,ind >>y Acts of ,he Imperial Legislature, 
lin'rif " UC 1, "P crial Legislature pass-.d an Act the 

provisions of which were ...consistent with the law of nations, the Prize Court 

giving erfeci lo such provisions would no longer be administering 
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ont^orin^V 1 '^' Tt WOU L d in 'r. e field covcred by such provisions be deprived 
l PI 1 functlon as a Prize Court. Even if the provisions of the Act were 

ntcmrctcronh^w of* I ''. ,erna,ion »‘ ‘he authority of the Court as an 

ne could sa wl WOUld '* ,hcrcb V nraterially weakened for no 

one could sav whether its decisions were based on a due consideration nf 

CrerT ,'; '^' ,0n, r 0 '' ? n - ,he , bindi " g " at " rc of ,lle A « itself Tlte fact. 
Imperial" l£Li£ Pu7C fT C,, ' >ns ,hls f°”n“y Would be bound by Acts of the 

alter the'b.w foll ‘/ w . ,1 ! at ' b , ccausc L Or,lers-i„.Couucil can.tot prescribe or 

them c ,i^-lv An Tn lr "'‘‘ S,Cr b - ythe „ Prize Court ’ such Court will ignore 
nem entirely. On the contrary, it will act on them in every case in which 

eutraTas'ihe"’, * mi,i S. a,i ‘"'" f '. hc C™*" "t-hts in favour of the enemy or 
r v O r ! r may ^' u P,i2C Court wiM take judicial notice 

h has todcll » 1° • ma , ter,al "> »>' consideration of matters with which 

Ordrrsh r, V d '- H1 ? 1VC,he “'T" 5 ' ' vci S'" a '“> importance to cvcrv such 
Order short of treating tt as an authoritative and binding declaration of law. 

The primary duty of the Prize Court is to preserve the res for delivery to 
the persons who ullnnately establish their title. The inherent power of die 
jourt as to sale or realisation is confined lo cases where this cannot he done 

c 'umsUnccVhich" 15 P cr,s . l,rtl le in * ,s nature, or because there is some other 
cii (imistancc which lenders ns preservation impossible or difficult. 

, l( - ' V, \ 1 ' PS* 1 '* 1 to lhc requisition by ihc Crown of ships and iroods 

>f neutrals ,n the custody of the 1 'r.zc Court. 'their Lordships .Sved that , 
bclliycH.nt power has by International Law ihr right to requisition vessels or 

Whe hcr‘ ti^shol 5 ! i,S ;' ri7,: 1 CW r‘ dil ‘o a decisio^ of' "he question 
certain lin it d r? cont l lc,n,lcd , or released, but such right is subject to 
required tor "nv in ,|rs b *•»-• vessel »r g*>ods in question must lx- urgently 

Pf t e waj or o,hlr m,?,* C T-' U ‘ C of ,hc the prosecution 

be a real q l?i ' S 'V v f K,, *« »»*•?"»' security. Secondly, there must 

■mmedtate’ w a *? " wouM be improper to order an 

h m p ' ' l l ’ "a V ’ t C r, 8 h ‘"? ust ^ enforced by application to 

particular 

Their Lordships concluded that the order appealed from was wrong not 
Ucause' as contended by the appellants, there is by | n t niMional Law no right 

b, l I A U ? U r S1 “°."- shlp5 ; ' oods *" 'be custody of the Court, but because the 
Judge had before him no -alisfactory evidence that such a right was exercis- 


THE international MILIARY tribunal 
NUREMBERG 

78. The Nuremberg Judgment (1946) 

CMD. 6964(1946) 

(H ar Crimes) 

|Tor a discussion of this case please sec Chapter XI.VIII on 
“War Crimes” at pp. 566-571.1 


THE ALABAMA CLAIMS 
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79. The Tokyo Trial ^ 

[For a discussion of this case please see Chapter 
“War Crimes” at pp. 571-57i.] 


XLVIII on 


80. United States v. Valentine 

128" F. Supp. 957) 

U. S. Dis. Ct., Puerto Rico, August 20, I**68 
(Liability If military service) 

Pleven citizens of Puerto Rico, who were prosecuted for refusing to be 
inducted into th< United States armed forces in violation of 70 U. S. C. App. 
and Selective Service Regulations, moved for dismissal of tho indictments on 
the ground that they would l>e liable to military service only it the Court 
determined that United States military activity in Vict-nam did not violate 
international law and American treaty commitments. Judge Cancio repel¬ 
led the argument, observing that the defendants lacked standing to raise it 
in view of the fact that they were not under indictment for refusing to go tc» 
Vietnam. I'he principle of separation .»f pavers precluded judicial inquiry 
into the conduct of I'nif'd States foreign m military policy. .\o treaty can 
authorize the judiciary to undertake an inquiry forhi<lden t" it by the 
Constitution. Nor would the Court or the jury be auihoiizcd to undertake 
such an inquiry on the basis of the defendant*’ contention that they would 
have risked criminal liability under the Charter of the International Military 
Tribunal ami tlu Nuremberg judgments arising therefrom hail they permitted 
themselves t<> lie inducted. Mere membership in the armed forces could not 
under any circumstances create criminal liability. 


81. Tut* Scuttled U-boats (War Crime) 

1946) I Law Reports of I rials of War Criminals 
(*Termination »f War—War Crimes) 

The German High Command in North-West Germany surrendered to the 
Allies on May 4, 1945, leading to the signing "f an armistice. Subsequent to 
its signing hut before coming into effect, the German Naval Command issued 
orders for the scuttling of the German U-boats. This}order was countermanded, 
but the accused—an instructor t" U-boat olheers—scuttled two U-boats on 
May 6. He was arrested and tiicd on a charge of having committed a war crime 
contrary to the laws and usages of war. 

• he defence of the accused was that neither he knew of the contents of 
the Instrument of Surrendci nor of the countermanding of the scuttling order. 

The accused was found guilty of ihc crime charged with and sentenced 
i" imprisonment for seven years, which was subsequently reduced to five years 
by the confirming ollicer. 


82. The Alabama Claims 

(1372) I MOORE, INTERNATIONAL ARBITRATIONS, p. 653. 
[Please see Chapter LI on Neutrality, at p. 599] 
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83. The Appam 

HUDSON GASES, 1352. 

(Neutrality) 

OermJncrfcw S^was brou^'o ^ Which , Wa ‘ by the 

No,folk (U. S. A.), ahhoul u S a’ I ' Fel,ruar y «. >916. to the port of 
Slates Government liberated the ship’s crow and n COU - ntry - Thc United 
crew and took libel proceedings against the vestd 1 ^f' , Sc rs > '"‘erned the prize 
a port of thc United States was fn ar, in , as her presence in 

District Federal Court of U. S. A held ha heT° f ber neutrality. The 
ceased to have any legal claim upon the British i G n Govc , rnn 'ent had 
into the neutral waters with intern , IS 1 S . II P as soon as she entered 

Supreme Court coS'-.teDi-ri?^ , 9!* '**?•"* 
observed that a prize vessel could no. i ‘ e , ,slr,cl federal Court. It was 
without a convoy and that the usual Cg ^ y brought into neutral waters 

have been to take her !o a ° f thc W0U,d 

might have adjudicated her status and rmulln n, ? K C °, Urt ° f lhal natlon - 
was further Observed that ihc v Jr ! th ° VC5 * 1 as P rizc * 

‘lie port of an ally • tha I wl ,1 , la A kcn * German port or to 

lepairs ; that she was not driven by the^trcss^vTather ^ ^ T 4 *** ° f 
shortage of fuel or provisions to seek n, , , °t weather, unscaworthincss or 
time ;and that shewas. a ncu ‘ral State for a short 
these cicrumstances* the cflo rt of a bclbpeivni^i P ° r { w i ,,lou ! a convoy. In 

vict 

Convention concerning Jc rights S 

JUDICIAL COMMITTEE «F THETRIVY COU.VCIL 

84. The Stigscad 

(1919) A. C. 279. 

t Neutrality : Jfoperljf in war „l sea) 

flic Sligstad was a Norwegian ship. In 191 5 whil. . 1 .. r 

Norwegian port Rotterdam she was stopped bv a British '? 5 “ ,1,n « from a 
mg a cargo of iron-ore briquettes whirl. w,..h “ vcsscl - Shc was carr V 

intended to be c arried from Rotterdam ,o Gcrmanv^ hr ° f nCU,rals - b 1 u ‘ "** 
an agreed sum was oaid fmm ti.~ . Germany. 1 he cargo was sold and 

f ft- d 1 : e„ p , rt<. ,o s 'i c cia a r" ams as fr w ™ c 

disallowed. special expenses, which were 

1915, wh C ic“| e aid d S ,'vn U, ,hai f elV‘y R mcrchan^vessci'^T nCl ' r° f M ? rch "r 
March, 11115, on her way to a port other than a 8 * ' ? 

With an enemy destination or which are cnemv Gcrm,in carrying goods 
discharge the cargo in a British or allied ^ ould be required to 

«bc marshal of the prize court and unless thev^ * n<1 pIaCC , d T thc custody ° 

"° l requisitioned for the use of His Maicstv h c °mraband of war, shall, if 
upon Court »* 

2 ac? r z ? .*•.«-» 

. 

be jus,hied had no just ca.lse h.r reSon ' " degrCC * ta ” W ' luld 
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harden*!! Lo r dshi ?? ob .scrvcd that the Order-i,i-CounciI did not inflict 
dship excessive cither m kind or degree upon neutral commerce. In fact 

tenderness ri'^ mmercc Ul J der this Order was treated with all practicable 
rende^H Kv ,T hc " cutra shipowner was paid a proper price for the service 
the value of K* S sh, P and * he ***'**} cargevowner a proper price according to 
aluc of his goods. I he claim for special damages for wrong done bv the 
ici< fact of putting in force the Ordcr-i 11 -Council was disallowed. 

85. The Altmark 1940) 

HACKVVORTH, DIGEST, VII, 568. 

{Neutrality) 

At the outbreak of the Second World War between England and France 
w^rn l,,a,iy 1,1 ^eptemher 1939, the Altmark, which was a German auxiliary 
warship, was on her way from the Gulf of Mexico to Rotterdam with a r *r«rn 

'taken'f r,lc Al \ mark had ***** three hundred British officers and sailor's, 
aken Irorn various British merchant ships that had been sunk by the German 
’“ c . ct battleship Admiral Graf Spte , as prisoners of war. Cn February 14 I6 4 n 
1 r - tCrd Norway s territorial waters with the intention of coasting 
along the Norwegian and Swedish coasts till she reached a German port. She 
* given permission to navigate through territorial waters after the 


Vr.e... • r 1 : . , T icimuriai waters after the 

Norwegian authorities had ascertained that she was an auxiliary vessel \ 
“rmsh request to search her was refused. On February 10, !<,40 the A/tn, ll 
was attacked by the British destroyer CW in Norw^Un «S5 JTn 
he latter forced the Altmark into a Norwegian fjord and i„ spue 0 ( thc 
I lcsl5 of lwo Norwegian warships, removed the British seamen to England. 

The Norwegian Government lodged a strong protest on the violation of 
that K v ,,y ,y ll1,0 l* ,,,, sh destroyer Cossack. The British Government replied 
1 U the .Norwegian Governm. nt had failed in its duty to subject the vessel t,, 

thecas? mtsidc .'h d ‘‘I 31 f‘ C f l>rCSC, ‘ CC ° f , J ,iso,lC k rs 0,1 board Altmark took 
* , ,u 1 hcru,CHf free passage through territorial waters, it bcinu 
contended that the passage ol the Altmark was illegal, as was the transport of 

Germa* rS ll was Norway's duty to release the prisoners or at least onfer the 
Ucrman vessel to leave the neutral waters. 

The Norwegian Government repelling the contention of the British 
Government observed that the Altmark was a German warship and was aVi.rl 
‘ xempt Irorn search and that Norway’s only right was to verify her idrnt^ ‘ 
and status from her papers, as was done by the first NorJSa!i ^ 
on the 14th February. It was further observed that there was 1 ml, r 
International Law which denied to a belligerent the right to trails,*.™ 
pisoners through neutral »«t utorial waters if the passage itself was lc al The 
Altmark did not touch any Norwegian port but was throughout inakimr 'r>*’ >C 
and since neither Hague Convention No. XI11 o K07 nor &£?*** 
Neutrality Regulations of 1938 contained any expre s ti n c -l »ni, 

, ,hore . . *»>* ^rk uTEtvc .errTtorial w^ers 

• * lours . ant * accordingly lier passage was itself W.i ei,,.,- . 

junsdicion for ,hc British action in the territorial ZL o Xorwlv ^U'l'; 
as .Norway had not failed in the discharge of its obligations. Y ' ‘" aS,nuCh 

her rf igh ' ? f aulhorit y *= cmc<l inclined to hold that Norway did observe 

Is i ,r, s r ,oba T-r Ar r ,icle io " f "- x "i 

Passage H r i ,hl : ''g rainy of a power is not affected by ,he mere 

Iv-tr ’ through its territorial waters of warships or prizes belomrinr to 

llic abow'vicw!"' CaSC " lS “ ka dUri " S ,He CrimCa, ‘ War furth 'r lent support to 
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Prof. Edwin Borchard of Yale University rightly observe,! 

«uh this case that “greatly as one may sympathize with th ' ■ ,-i 

•'C'nP'auon of the British destroyer to release' the Xt.tes of tL S h 
is not easy to perce've any violation on .Norway’s part of her neutral dnties ” 
He further observed that as a public ship the d/W „L free frnnf v , 
inspection except possibly to verify her in conformity with Norway’s neutral 
n> regulations. Referring to the Franco-Prussian war I, . ’ S ncu,ldl 
durittg that war a french war vessel entered the Firth of Forth whhGerman 

Britain'fu ‘iTccSST “T ^ 

r Si St ';r c in,ert; srftFft 

•Uso shares the same view when h, observes that Norway lackcd l eVieh lo 
scatch a puLltcben'getcnt vessel sue), as the Alla,ark whose !mmm,ity from 
ilic local juiisdictic n embraced immunity from search. y 


^6. The Asama Maru - 

(Neutrality) 

|ana„!l Ur ,',"i;,i‘ hr t S * C0 , nd World War January 1940 th. Asama Maru, a 

todu aianro TTv iler way from »" American |>ort Honolulu 

. iv i uts B.nh ° Yok , oh A ama a " d had on board the ship some German 

Asama Mara JP t"' 1 , America "ere neutrals till then. While the 

MPUtrcd theshin, u Ja & an « e . 5C ,crri,orial walc, s, a British cruiser 

military service and" !°° k off 2 German passengers as being liable to 

service V ThT rZ d n g arlually , on their way home to take up such 

British Govrrnme. V° j° v rmnient took Strong objection to the action of the 

of ImerSionaTl' ,nd T c . 0 "'„ e, ! d . ed * hal il was « violation of the principles 

'he German Armv r a TI>C Br ‘A lsh GoVernmc,,t col >tended that, since under 

ace of 45 year, ^ y „ C , H , C CV " y G "i nan male ‘ho age of 18 years to the 

being of military a ** llear . ar,Ti * for his country, the 21 German civilians 

have to si vc h^thr r WCrC ‘"a ' ,,0S,,,0,, of “ntraland because they would 

Jat atrese Gove ^e?. ," 3S so,,n as ,he > reached Germany. The 

Bt tTsh Government, repl,C<1 ‘ ha ‘ ,l,c Principles now advanced by the 

of thc iZrofhN. C C a nUa ; y to ,ho>c laid down in the famous case 

office a, d cha{amer T ,l,C J Wel ! k '*own case of the 5. 5. China. The 

contraband foi the . 1* • “ PerSO ‘ ,S dc,a,ncd were not such as to make them 

to mintainfriendl bV ',°" S rca . son . ,lia « neutral States had admittedly a tight 

contended"bv"thnT rcla,,ons i n -a, with both belligerents’. 1 . was 

havi he rich to Ja ' >anesc , Government that no Government could ever 

in sto e for ffii eivf. ben , Ca,h ' hc SUrfaCC a,,<l r ° reslal1 “>= fate that would be 

5 S CUm that onlv ,ani l f ,c V ,n -, 1‘was clearly laid down in the case of the 

detained 11 The °u y .- P S° pl V ,h ^ armed forces or auxiliaries could be 

iurUts asbeinc view received trenchant criticism at the hands of 

akl down h ,1- y r'°c Principles of International Law that were 
laid down in the AJjaxr ,f the Trent and the S. S. China. 
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A/ • 

87. The Lena (1904 

(Repairs in a Neutral Country) 

Am „ P uri,,!5 ,h « Russojapancse War (he Russia,, cruiser I.ma entered the 

barlvin" 'T?''' an . Fr “- in a ba.ll> damaged condition. She i od 
badly , n need of repairs to her engines and boilers. i« r |o, h er 

^ m m""ccr,Kr , pad C fi c , ' a Tl’: Ce ?a | enSage ‘ l f i, ‘ ‘"*“"3 

earned out would add io the fighting capacity of the vessel rj lc r)r ", ! 

c. s - 

88. The Washington (1940) 

Neutrality : Interception of Mailt) 

j* ay, «• is ; K> - ** 

It was alleged that Britain ha,I tight , • interfere with Americanmails'o' 

A " 'f n<an ,,r other neutral ships o , ih< hi as or on shins whs! i! • , 

larl, y «««ered British puts. 1 1 mi,ht I, noted that A lc ,ica tT .1 u V ° ,Un- 
; iculra l country. Hi British Government replied that thiSr ‘ l 

prevent intelligence reaching the enemy which might a «vL| .i**.' ac,,Cc '*° 

up,:rati„„s was in acc„„l vith Inter,it,. I.asTVhch aliur 'r 

' that innoc. m mails would be cc„s red ended the controversy ’ V ‘ 


89. 1 he Caroline (1839; 

(MOOKL, Diuiisr, |], s. 217 

[Doctrine f Self-defence) 

In 1837, during the progress of a rebellion in < <in ad» , 1 ^ 
Government, anticipating an attack hv the insurgents drsnairh V ,l,la<llan 
across the Niagara river, which w< nt ..n the American side of P 
Commander of British fo.ces attacked, on the American side of , h NV,„ ‘ C 
■iver, a sntall boat called the Caroline and killed two of its crew 8 | hr 
American Government lodged a strong protest with the British r,!,', 
and asked the latter “to show a necessity of selMefinr! . Govci,II,,c,,t 
wbclmm.:, le„ vi ,'« chuic, of m-a-is, and .... moment f,„’deliberation 1 ” 
Great Britain, after a protracted negotiation, linally expressed icoot it thr 
incident and apologised for the actio,,. ' p cu c ^ ,cl at thc 

Lawrence referring to thr above case noinu ..... ,u. • • , 

he held to show that temporary violations of neutral territory ^isorieluo 
under stress of a '-treat emergency, are but technical offences to br annln-d^ 
lor on the one hand and condoned or, the other but n. t i i sed 

wrongs for which substantial reparation is due.’ ° 1,1 “ SCr “’ US 
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90. The Franciska (1855 

10 MOO. P. C. 36 

{Blockade) 

The Franciska was a Danish vessel, which was captured by a British 
cruiser when she was on her way to Riga, a port blockaded by Britain during 
the Ciimcan War against Russia. During the Crimean War various orders 
were .ssued by the English, Trench and Russian Governments, the effect of 
which was to permit trade to be carried on by their respective subjects in the 
isa tic ports. These ports were blockaded bv the English and French fleets, 
but the orders had the effect of excluding neutrals from such trade. 

It was contended on behalf of the owners of the ship that there was no 
mention to break the blockade and she was ordered to proceed to Riga only if 
there was no blockade. b 

The Privy Council held that the blockaded place, must be watched by a 
o ce sufficient to render the egress ami ingress dangerous and that the plea of 
ber» ranC , e K° e existence of the blockade in the particular case was invalid 

frnm U ik 1 t ca,,laiin . sh, P was awar « of the blockade when the ship sailed 

rom the last port Their Lordships of ihc Judicial Committee, however, held 
that as the blockade was relaxed in favour of belligerents to the exclusion of 
n ( ut.als, it was not a legal blockade, and, therefore, th< vessel was improperly 
seized for attempting to enter the port of Riga and must be restored. 

MJPREME COUR T OF THE UNITED STATES 

91. The Peterhofl* (1866 ) 

5. WALLACE, 28 U ^ 

{Blockade and Contraband : Continuous Voyage* 

maaiT*? I>e x Urho £ was a h'''Vsl. vessel. During the American Civil War 
(1861.65) she was captured in 1863 by an American cruiser en route to 
Matamoias (Mexico), a neutral port, from London. It was alleged that she 
was carrying contraband ; that she intended to violate the blockade of the 
.°V {h * Southern Confederacy although the gods apparently were 
destined for Matamoras and that the real destination was a blockaded port, 
this doctrine become known as ihc doctrine of “continuous voyage” or 
ultimate destination.** It was held by an American court that since the 
neutral port in question had arisen suddenly from an unimportant place to a 
very important port of immense trade, the vessel and the cargo be condemned. 
On appeal to the Supreme Court, the decision was reversed and it was held 
that the trade between London and Matamoras did not violate the blockade, 
even though the goods might be transported by inland navigation to the 
blockaded country. But the Court condemned that part of the cargo which 
consisted of military article whoscs evident destination was the Confederate 
mates, although the vessel itself and its non-contraband cargo were released. 

The Supreme Court held that a blockade is not to be extended by con¬ 
struction, and that as the United States authorities had not expressly declared 
the whole river 1 loekaded, the Mexican side must be considered open to the 
commerce of neutrals. But with regard to contraband on board the ship 
Cmel Justice Chase observed : “Contraband merchandise is subject to a 
different rule in respect to ulterior destination than that which applies to 
merchandise not contraband. This latter is liable to capture only when a 
violation of blockade is intended ; the former when destined to the hostile 
country, or to the actual military or naval use rf ihe enemy, whether blockad 

cti or not. 1 he trade of neutral with belligerents in articles not contraband 
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Jar* 

£s> ™ •**•’ -^ssrssr zzrs 

a jsa.° f “” ..* ~ 

TMI H1CH COURT OF ADMIRALTY 

92. The Oroiembo 

1807; 6C. ROB. 430 

' r 'writml Service) 

^^flSSSaSHSsSe 

whichtwirivicdTf. u w.'r.;«ivcd zrzTjvr 1 of " ,c *-<* »■> 

'•' .owner was no. olell.v andblluld "' "'^ 

*V M "« “> Ihc belligerent fr,.,., .he c.plov.,." , wI . , , h ,ln J n J ur y 
I In: carry,ng or mili.ary persons .„ .he colony oV an cnc„ v w o w Wa \ fl,u "‘ 1 ' 
take on then, .lie exercise of lli-ii mili.ary func.io," would II I V ' ,ere '" 

"■ scan . . 

” ui . in ,iir service 1 ;/,I ;^!i 1 :i;! , ^,ii; l ii > a ." a,, ^p? r '. >*• 
condemnation. * was » as Mich, subject to 


93 The Aff air of the Trent (1862) 

'[('muutml Service) 


*■ Th 1 ^ , ;tw!r:SxT l on *** ^««>»»*» 
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under ihc same category. Great Britain repudiated the contention of U. S. A. 
by observing that the character and office of the persons captured did not 
make them contraband, inasmuch as they were being sent out as envoys to 
neutral powers and the seizure was unjustified as a neutral State had absolute 
right to maintain diplomatic relations with the belligerents. After protracted 
negotiations the United States released the prisoners. 


SUPREME COURT OF NEW YORK 

94. Curran v. City of New York 

(l 19 Y. L. J. 16 : January 2, 1948) 

( Immunity of the V. N. from payment of taxes at its headquarters) 

Father Curran of New York in his capacity as a taxpayer brought an 
action in 1947 in a lower New York court against Tryevc I-ie, Secretary- 
General of the United Nations, and the < ity of New York for a declaration that 
certain grants, allocation of funds ami tax exemptions to the United Nations 
made by the City of New York were invalid. The Attorney-General of the 
United States brought to the attention of the Court the rights of immunity 
granted to the U. N. by the Department of State, which was predicated upon 
Articles 104 and 105 of the ' . N. Chatter. The Court, after a review of a 
long line of precedents, declared itfelf l mind to accord recognition to the 
immunities presented by the De partment of State. 


UNITED STATES DISTRICT COUR T 

95. Balfour Guthrie & Company v. United States 

(1950) 90 F. Supp. 83 

[IMease refer to Chapter XXXII at page 382] 
INTERNATIONAL COURT OF JUSTICE 

96. base concerning right of access of Portugal to certaia 

territories of India 

97. Case concerning Right of Passage over Indian Territory 
(Portugal v. India)—On Merits 

[Please refer to Chapter XXXIX at pages 483-488] 


°8. Ambatielo’s Case 

99. Nottebohm Case 

100. Minquiers and Ecrehos Case 

101. Aerial Incident Case (Israel o. Bulgaria) 

[Please refer t*> Chapter XXXIX at pages 481-483 & 490.] 


102. Effect of Awards of compensation made 
by the United Nations Administrative Tribunal 


U. N. CHARTER 


103. Interpretation of Peace Treaties with Bulgaria, 
Hungary and Romania 

104. International Status of South-West Africa 

105. \ oting Procedure on Questions relating to 
Reports and Petitions concerning the 

territory of South-West Africa 

106. Admissibility of Hearings of Petitioners by 

the Committee on South-Africa 


70m 


107. Constitution of the N aritirae Safety Committee 
of the International Governmental Maritime 
Consultative Organization 

|Please r frr in Chapters MIL XXXII & XXXTX at pages 08-MQ 391 & 

495-49 7J. 

APPENDIX I) 

Charter of the United Nations’ 

PREAMBLE 

M'< the p>nf)(es of the tbifid Nations determined 

t<> save succeeding generations from the scourge of war, which twice in 
0111 liic time has brought untold sorrow to mankind, and 

to reaffirm faith in fundamental human rights, in the dignity and worth 
nf the human person, in the • qual rights of men and women and of nations 
large and small, and 

to establish conditions under which justice and respect for the obligations 
art sing from treaties and other sources of International Law can be maintain¬ 
ed, and 

to promote social progress and better standard «»f life in large freedom, 

and for these ends 

to practice tolerance and live together in peace with one another as good 
neighbours, and 

t<> unite our strength to maintain international peace and security, and 

to ensure, by the acceptance of principles and the institution of 
methods, that armed force shall not be used, save in the common interest, 
and 

to employ international machinery for the promotion of the economic 
and social advancement of all peoples, 

I. T»r ( barter if the United N*ik n« was a dot ted it San Francicco on June 2. f >, 
and was flwnrd thr fnllnwirgday. It came into forte on October 24. 1945. when’a majority ol 
ine Mitnatorie* had ra lifted it. 

Arneoc'men s t«> Arts lr 7*1, 21 ard 6« «.f ihr Charter were approved l.y the United 
INauons Get era' Avrmbh o. Dec ember IT l&\ at the A«rmMv v » eighteenth «cs«ion, and 
<amr into forte on Aucum **1. I9f»5 

Amendment to Art 109. | aragraph I. ua« approved by the United Nations G.neial 
Assembly on December 20 I 965. and ei.tered into fore- on June 12, 1968. 
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PURPOSED AND PRINCIPLES 


have resolved to combine our efforts to accomplish these aim . 


assembled^the l\, v Tc res P cctlve Governments, through representatives 
found to be in l n H y »?,H^ n F f r * nc '*°- who have exhibited their full powers 
United Nations an d ^ ,‘,'T a S r ? ed to 'he present Charter of the 

known as the United Na,"ns" " ,S ,n,ernational organisation to be 

CHATTER I—PURPOSES AND PRINCIPLES 
Article I. The Purposes of the United Nations are : 

take effect!^ c^llrr^ivJm C, ^ at * 0, r a ^ P 6 ? 06 and purity, and to that end : to 

the peace and forthe,^ 51 ^ 5 f °J the P revcntl ° n and removal of threats to 

peace, and to i?* 10 " ° f ? C , ,S ° f ag S rcssion or other breaches of the 

principles of justify 9 i i >V peac . erul , I ? cans » and in conformity with the 

international disnmes or, ad J usunent or settlement of 
"sputes or sttuations which m.ght lead to a breach of the peace ; 

principle ofco^^,!','"'' 1 ^ rcla,i 1 ons amon g nations based on respect for the 

appropriate measure!.* * e . 1Mete ™‘- a ;ion of peoples, and to take other 
r I r measures to strengthen universal peace ; 

problems o T f 0 an a econom i i n,ern *, ,i0n ? 1 c r pcra, j on in . solvin S international 
promoting and encouragin'’ 0 ' 3 ’ c,,llu r ral ’ . or humanitarian character, and in 

lreedon,s>,,r all wiZm hT«,I ? pCC1 r ‘, sl “ s an<l for fundamental 

>< all without distinction as to race, sex, language, or religion ; and 

men, of .hose c ZZn r a[ds. harm0,,isi, ' S aCli °" S ° f " atio " 3 in the attain- 

state,I^Vnirie 7* 9 r 8 a,, l sa,io " a " d i,s members, in pursuit of the purposes 
• \nicle I, shall act in accordance with the following principles : 

of all its mem < be?s aniSa,i0 " “ b3SCd * hC P ‘ inci,>lc °‘ lhc soverci K" equality 
resulting fromZZw’ll" '"tVr TrT™ *° a " of ,h ' ;m thc eights and benefits 

United Nations. V manner ,nConsis ""< with the purpose” of the 

previmite oZnforcZr, 2 ZlL***'™ Which «»* U "'“ d Nation, is taking 

the Uniicd b 4Znt'aZZZcoJdanZwi t t l h a, ,| Sta,eS Wh ! C !? are members of 
necessary for the maintenanZ^^^^ “ ma V * 

Nations to N interv?n C e n ^' ned ‘ he P r< T nt Char,cr shall authorise the United 

iur of anv S,Z ^ at K C n ^ ¥* “ s =mially within the domestic 

to settlement^ underthe nZ shal ‘ r h ct l u,re ll »c members to submit such matters 

the auoliratinn nf rnfnrr^ S ° nt ^ artcr » *' ul this principle shall not prejudice 
the application ot enforcement measures under Chapter VII. 


*. N. CHARTER 


/ I 


CHAPTER II—MEMBERSHIP 

States uV,icX 3 has^nt/’S^! p ';';;'f'.; s ° f lho U "^ d Nations shall be the 
International Organisation at San hr * hc ^ nile< *. Nations Conference on 
Declaration by United Xationfof Ianu£™"i m49 V "‘ g p, f vi, " ,sly si 8 " ed the 

and ratify it in accordance with Article HO. ' 942 ’ S, ’ n thc P rcscn > Charter 

peace-loving States wC h^lcccm 'the ohiEa, Xa,ion * ‘. S 0| ! c " lo *H -'her 
Charter and, in the judgment ..f ,b . o' 'hligattons contained in thc present 
-ft these obligations g Organisation, arc able and willing to catry 

“'ll he effected^T^chiM of th^CeMi ‘ l T‘" be r| ,,ip *he United Nations 
1,0,1 of the .Security Council. Assembly upon the recommenda- 

or c "forcement action"liaV bie,!' take, ,e< J Nal, °" s “h'ainst which preventive 
suspended from thc exercise of the rbdn* >, 'he -Security Council may be 
General Assembly npn.V^hc rc on mc , 'T ‘ ” " f memberdtip by the 

cxctcisc of these rights and pri ■ les " " Sc< ur, ty Council. The 

Council. ' 1 ,lc » cs rna y ,>t: icsiorctl by ilic Security 

'M.lat,-,i i , h^inci>fc i C comainil hMhe'Sn^Ch"*. Wh,Ch , ha * Pw*"*nly 

the Organisation by the - -enc, al W,nblv m , C "' ay C Cx l ,ullcd from 

•Security Council. ' ly upon thc recommendation of the 

. CHAPIER HI—ORGANS 

•Nations : a General Assrmbh,' a'“'slauVi'iv C'!m,r i'| "" ,Wl | '’'-'‘ llS tl,c United 

S; lw * h * «. 

in accordance with th'c'presen't'l'lianm.^ ,,Clc “‘ ,, > "‘“V he established 

eligibility 1 !* men 'and ^"."nen ■V. ,, r«r,icip!!, c |,l 'in' ; any' re * ,ri . Cli ""* 0,1 «»'c 
conditions ol equality in its principal 'and suCli.lry Un ‘ lcr 

CHAPTER I' - THE GENERAL ASSEMBLY 
Composition 

the UnRcif Nations. “‘ L <,c " cral Assembly shall consist of all the members of 
Cencral ." ,ivc representatives in the 

Functions an t I’owcrs 

■"alters withiiMhe ^,'|«\?f , d,e d prV“n7 l C^han ay dis,: " ss /‘"V questions or any 

=.p s t'" 

matters. iS *“° ,,S ^°" ly Conned m 


or 


|)l eo-opera'i,"" i„‘ 1,'aimcnance"o'f^ inter^"*'*!’ ‘ hC sc " eral l ,r «" c 'Plcs 
meludmg the p ri,,ci p | es governin d i ^national p ace and security, 

member " ,ay “•?“ ^commendations wt^ regard , r 5* Ml f ,, «!" 1 of »rma- 
members or to the Security Council or to both such pr,nc, P 1 “ '» 'he 
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2. The General Assembly may discuss any questions relating to the 
maintenance of international peace and security brought before it by any 
member of the United Nations, or by the Security Council, or by a State which 
is not a member of the United Nations in accordance with Article 35, para¬ 
graph 2, and, except as provided in Article 12, may make recommendations 
with regard to any such questions to the State or States concerned or to the 
Security Council or to both. Any such question on which action is necessary 
shall be referred to the Security Council by the General Assembly either 
before or after discussion. 

3. The General Assembly may call the attention of the Security 
< ouncil to situations which are likely to endanger International peace and 
security. 


sll 

ill; 

w 


4. The powers of the General Assembly set forth in this Article shall 
not limit the general scope of Aiticlc 10. 

Article 12. 1. While the Security Council is exercising in respect of 
any dispute or situation the functions assigned to it in the present Charter, 
the General Assembly shall not make any recommendation with regard t<> 
that dispute or situation unless the Security Council so requests. 

— .y ,c Secretary-General, with the consent of the Security Council, 
all nrtify the General Assembly at each session of any matters relative to 
lie maintenance of international peace and security which arc being dealt 
i'll by the Security Council and shall similarly notify the General Assembly. 
<'i the mcmbcis of the United Nations if the General Assembly is not in 
session, immediately the Security Council ccasc> to deal with such matters. 

Article 13. 1. The General Assembly shall initiate studies and make 
recommend.ilions for the purjx»sc of :— 

(a, promoting international co-o|x:ration in the political lie Id and 
ciicoui.igmg the progressive development of International Law and its codi- 

iication ; 

(l>) promoting international co-operation in the economic, social, 
cultural, educational, and health ticlds, and assisting in the realisation of 
human lights and fundamental freedoms for all without distinction as to race, 
sex, language, «. r religion. 

2. I lie lurthcr responsibilities, functions, and powers of the General 
Assembly with lespeci to matters mentioned in paragraph 1 (b) above arc set 
lorili in Chapters IX and X. 

Article 14. Subject to the provisions of Article 12, the General Assembly 
may recommend measures for the peaceful adjustment of any situation, 
u.gain less origin, which it deems likely to impair the general welfare oi 
h n:indy relations among nations, including situations resulting from a 
violation ot the pnnisions of the present Charier setting forth the Purposes 
and Principles of the United Nations. 

Article 15. I. The General Assembly shall receive and consider annual 
and special repoiis Irom the Security Council; these reports shall include an 
account oi the measures that the Security Council has decided upon or taken 
to maintain international peace and security. 

2. 1 he General Assembly shall receive and consider reports from the 
other organs of the United Nations. 

Article 16. The General Assembly shall perform sucli functions with 
respect to the international trusteeship system as arc assigned to it under 
Chapters XII and XIII, including the approval of the trustccshi p agreements 
lor areas not designated as strategic. 
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budgets oV;,iIa t -o,^" e ' al ASSCmb ' y Sha " ~" sider “«• approve .he 

apportioned 0 by* the^crera' Sfii? 0 " Sha “ b " rnC * “ 

3. The General Assembly shall consider and a norm/.. r. • i 

i J MdS y e a ‘ ra, ^ cmc ; ,lS 7 lh s l >cc ialised agencies referred to*. inArti 1*57 
‘‘ini shall examine the adinnusirative budgets ..f«„rh i- i .' 

W,,h a t- rnaking recommendations to .he^endes concerned a8e " C,eS 

\ >iting 

vote Ar ‘ iC,e18 '• taCh me " ,ber ° f lllc <aeneral Assembly shall have one 

3. Decisions on other questions, including the determination of additional 
categories ol questions be decided by a two-thirds majority, shall ad 
by a majority of the mcinlcis present and voting. J Y d 

Article 19 . A member of the United Nations which is in arrears in ,i 

*!f C ^T^r^equalso^xcced,f 

it K £ X V T V ’ " c ' c " h 5 lc «. I’ cr,| iit such a member .o v f 

of .hCnend.er *** WC P “ y ’» <luC t '" ldili ''" s «*yond 'he control 
, ftoCtHnrc 

G )uncil or of a majority ol the members of the United Nations Y 

dure. s ^l ad0pl of procc 

.. „ 

CH A PIER V-THE SECURITY COUNCIL 
Composition 

<hc United Naimn^ ^^RcllbUc^ China, France "IhcUn ion^of Sovicf 

of.heUn^d ^ 'L l ? < - C " Cral ASttm bly s >>all ele,, le „ other members 
the United -Nation, to lie iioiepermancnt members of the Security Council, 

- ">c 

90 
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HIE 'ECUKITY COUNCIL 


due regard being specially paid, in the *irst instance to the contribution of 
members of the United Nations to the maintenance of international peace 
and security and to the other purposes of the Organization, and also to equit¬ 
able geographical distribution. 

2. The non-permanent members of the Security Council shall be 
elected For a term of two years. In the first election of the non-permanent 
members, alter the increase of the membership of th: Security Council 
bom eleven to littcon, two of the f *ur additional members shall l>e chosen 
tor a term ot one year. \ retiring member shall not be eli- iblc for immediate 
rc-cleciion. 


tativc. 


3. bach member of the Security Council shall have 


one represen- 


Puric lions and Powers 

Unit,.fv 1 ?-’* 2 \ L e»*ure prompt and effective action by the 

sibilitv “ embe ™ 7 °" ‘ l,C ** uri,y Cou,,cil P rimar V wipe- 

tha n rZ niai, '' cna " cc . of international peace and security, and agree 

acts on Uieir behalf.' ,tS dut,es u " de " hl * responsibility the .Security Council 


necessary, 


3. The Security Council shall submit annual and, when 
special reports to the General As*?.nbl> for iis consideration. 

Article 25. The members ot the United Nations agree to accept and 
carry out the decisions of the Security Council in accordance with the 
present Charier. 


Article 26.—In order t.» promote the establishment ami maintenance 
<> international peace and security will, the least diversion for armaments of 
the world s human and economic resources, the Security Council shall be 
responsible for formulating, with the assistance of the Military Staff Com¬ 
mittee reterred to m Article 47, plans to be submitted to the members of 
U1C United Nations for the establishment of a system for the regulation of 
armaments. 


1 t he original text of \rticle 2 > reads ■*> follows : 

. A i r !' Cl D^ 3 'u.-' Sc< £ ri ' y C °u. n<i !.* hn 11 co, si », of eleven Members of ihe United 

(Nations, the Republic of China. France, the bn ion of Sodet Socialist Republics, the United 
Kingdom of Great Britain and Northern Ireland, and the Unitsd Slates of America shall be 

0f a , i C - S,SC “ ,i,y l OUncil Thc Grncral A«e..bly shall elect sixothor 
Members of the United Nations 10 be non-pMnanent members ol ihe Security Council, due 
r . C , g * . N? ,ns spcc,a y ,a,d * in lbe hrM ins,anc e ,o the contribution of Members of the 
United Nations ,o ihe maintenance of inicrnaiional peace and security and lo the other 
purposes of thc Organisation, and also to equi table Ke.^raDhieal distribution. 

2 . The non-permanent men brrs of thc Security Council shall be elected lor a term of 
two \e-’rs. In the lirst election of the nor-, rtmaneot members, however, three shall be 
chosen for a teim of one year. A retiring member shall not he eligible lor immediate re- 


election. 


S, 


Each member of the Security Council shall have err representative, 
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Voting 

Article 27*1. Each member of the Security Council shall have one vote. 

2. Decisions of the Security Council on procedural matters shall be 
made by an affirmative vote of nine members. 1 

3. Decisions of the Security Council on all other matters shall be 
made by an affirmative vote of nine members including the concurring 
votes of the permanent members ; provided that, in decisions under Chapter 
VI, and under paragraph 3 of \rticle 52, a party to a dispute shall abstain 
from voting. 1 

!*rocedure 

Article 28, 1. The Security Council shall be so organised as to be 
able to function continuous!'. Each member of the Security Council shall 
for this purpose he represented at all times at the seat of the Organisation. 

2 . The Security Council shall hold periodic meetings at which each 
of its members may, if it so desires, be represented by a member of the 
government or by some other speciallv designated representative. 

3. The Security Council may hold meetings at such places other tha” 
the scat ol the Organisation as in its judgment will best facili late its work 

Article 29. I hc Security Council may establish such subsidiary 
organs as it deems necessary foi the performance of its functi ms. 

Article 30. The Sccuiily Council shall adopt it> own rules of proce- 
duiv, including tin- method of selecting its President. 


Article 31. Any member of the United Nations which is not a 
member ol the Security Council may participate, without vote, in the 
uiseussion -«i any question brought before the Security Council whenever the 

• nicr .onsiders that the int rest> of that membci are specially affected. 

Article 32. Any member of the United Nations which is not a member 
ot the Security Council or any State which is not a member of the United 
iNations, il n is a party to a dispute under consideration by the Security 
Council, shall !• invited to participate, without vote, in the discussion 
relating to the dispute. I he Security Council shall lay down such condi- 
tions as it deems just for the participation of a State which is not a member 
ol the United Nations. 

CHAPTER VI—PACIFIC SETTLEMENT OF DISPUTES 

• ... ^-le ?3. I. The parties to any dispute, the continuance of which 

is likely to endanger the maintenance o! international peace and security 
,• •all, Inst ol all , seek a solution 1 y negotiation, enquiry, mediation, concilia* 
non, arbitration, judicial settlement, resort to regional agencies or arrange¬ 
ments, or oilier peaceful means of their own choice. b 

2. 1 lie Security Council shall, when it deems necessary, call unnn 

part.es to settle their dispute by such means. P 

,^ rtic , le ^ 4 - The Security C uncil may investigate anv dispute, or am- 

nation which might lead to international friction or give rise to a dispute, 

on ilw lawn'll nl adopted by the Gene.al \ s ,embly 

,n , '[*' DeifinUr. I96i. and czmr into force on the :11st August. 1965. y 

Ih original trxt of Article 27 reads as follows : 

Artie e 27. | tad, member of the Security Council shall ha. e one vote, 

affirmative vote'of seven members!”*^ on procedural muter* shall he node hy an 

voir or ivrn rnT K S °- lh T S f. curi, > <; oooril on all other matters si,all be made by an affirmative 
iha^tXcSio^'.m^r'Tl^the concurr.nzvo.es of .he oermanen, member, ; provided 
^.all-XuhlCnVlo^g. ' ,SP,rr ' L ^ UmW |Wr '‘ gr - ph 3 * >f - 2 * a P ar, > *o a dispute 
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ACTION WITH RESPECT TO THREATS TO THE PEACE 


in order to determine whether the continuance of the dispute or situation is 
likely to endanger the maintenance of international peace and security. 

Article 35. I. Any member of the United Nations may bring any 
dispute, or any situation of the nature referred to in Article 34, to the 
attention of the Security Council or of the General Assembly. 

2. A State which is not a member of the United Nations may bring 
to the attention of the Security Council or of the General Assembly any 
dispute to which it is a party if it accepts in advance, for the purposes of the 
dispute, the obligations of pacific settlement provided in the present Charter. 

3. The proceedings of the General Assembly in respect of matters 
brought to its attention under this Article will be subject to the provisions of 
Articles II and 12. 

Article 36. 1. The Security Council may, at any stage of a dispute of 

the nature referred to in Article 33 or of a situation of like nature, recom¬ 
mend appropriate procedures or methods of adjustment. 

2. The Security Council should take into consideration any procedures 
for the settlement of the dispute which have already been adopted by the 
parties. 

3. In making recommendations under this Article the Security Council 
should also take into consideration that legal disputes should as a general 
rule be referred by the parties to the International Court of Justice in accord¬ 
ance with the provisions of the Statute of the Court. 

Article 37. 1. Should the parties to a dispute of the nature referred to 

in Article 33 fail to settle it by the means indicated in that Article, they shall 
refer it to the Security Council. 

2- If the Security Council deems that the continuance of the dispute is 
in lact likely to endanger the maintenance of international peace and security, 
it shall decide whether to take action under Article 36 or to recommend such 
terms of settlement as it may consider appropriate. 

Article 38. Without prejudice to the provisions of Articles 33 to 37, the 
Security Council may, it all the parties to any dispute so request, make recom¬ 
mendations to the parties with a view to a pacific settlement of the dispute. 

CHAPTER VII—ACTION WITH RESPECT TO THREATS TO 1 HE 
PEACE, BREACHES OF THE PEACE, AND ACTS OF AGGRESSION 

Article 39. I he Security Council shall determine the existence of any 
threat to the peace, breach of the peace, or act of aggression and shall make 
recommendations, or decide what measures shall be taken in accordance with 
Articles 41 and 42, to maintain or restore international peace and security. 

Article 40. In order to prevent an aggravation of the situation, the 
Security Council may, before making the recommendations or deciding upon 
the measures provided for in Article 39, call upon the parties concerned to 
comply with such provisional measures as it deems necessary or desirable. 
Such provisional measures shall l>e without prejudice to the rights, claims, or 
position of the parties concerned. The Security Council shall duly take 
account ot failure to comolv with such provisional measures. 

Article 41. The Security Council may decide what measures not 
involving the use of armed force arc to be employed to give effect to its deci¬ 
sions, and it may call upon the members of the United Nations to apply such 
measures. These may include complete or partial interruption of economic 
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relations and of rail, sea, air, postal, telegraphic, radio, and other means of 
communication, and the severance of diplomatic relations. 

Article 42. Should the Security Council consider that measures provi¬ 
ded for in Article 41 would be inadequate or have proved to be inadequate, 
it may take such action by air, sea, or land forces as may be necessary to 
maintain or restore international peace and security. Such action may include 
demonstrations, blockade, and other operations by air, sea or land forces of 
members of the United Nations. 

Article 43. 1. All members of the United Nations, in order to contri¬ 

bute to the maintenance of international peace and security, undertake to 
make available to the Security Council, on its call and in accordance with a 
special agreement or agreements, armed forces, assistance, and facilities, 
including rights of passage, necessary for the purpose of maintaining interna¬ 
tional peace and security. 

2 . Such agreement or agreements shall govern the numbers and types 

ol l ' un degree of readiness and general location, and the nature of the 

facilities and assistance to be provided. 

3. The agreement or agreements shall be negotiated as soon as possible 
on the imitative of the Security Council. They shall he concluded between 
tile Security Council and members or between the Security Council and groups 
of members and shall he subject to ratification by the signatory States in 
accordance with their respective constitutional processes. 

Article 44. When the Security Council has decided to use force it shall, 
be ore calling upon a member not r. presented on it to provide armed forces in 
fulfilment of the obligations assumed under Article 43, invite that member it 
the member so desires, to |*micipatc in the decisions of the Security Council 
concerning the employment ol contingents of that member’s armed forces. 

Article 45. In order to enable the United Nations to take urgent 
military measures, members shall hold immediately available national air¬ 
force contingents for combined international enforcement action. The strength 
and degree ol readiness of these contingents and plans for their combined 
action shall be determined, within the limits laid down in the special agrcc- 
meut or agreements referred to in Article 43, by the Security Council with 
the assistance »1 the Military St.dT Committee. 

Article 46. Plans lor the application ol armed force shall be made by 
the Security Council with the assistance of the Military Staff Committee. 

Article 47. I. There shall be established a Military Staff Committee 
to advise and assist the Security Council on all questions relating to the 
Security Council’s military lequncmcnts for the maintenance of international 

peace and security, the employment and command of forces placed at its 
disposal, the regulation ol armaments, and possible disarmament. 

2. The Military Staff Committee shall consist of the Chiefs of Staff of 
the permanent members of the Security Council or their representatives. Any 
member ° f the United Nations not permanently represented on the Committee 
Mial be invited by the Committee to be assoc iatc.d with it when the efficient 
'iischarge of the Committee’s responsibilities requires the participation of that 
member in its work. 

( . 3 .\ r Thc , Military Staff Committee shall be responsible under the Security 

r°,T C i for } hc stralc 8 ,c direction of any armed forces placed at the disposal 
oi the Security Council. (Questions relating to the command of such forces 
s, »aii be worked out subsequently. 
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REGIONAL ARRANGEMENTS 


4. The Military Staff Committee, with the authorisation of the Security 
Council and after consultation with appropriate regional agencies, may 
establish regional sub-committees. 

Article 48. 1. The action required to carry out the decisions of the 

Security Council for the maintenance of international peace and security 
shall be taken by all the members of the United Nations or by some of them, 
as the Security Council may determine. 

2. Such decisions shall be carried out by the members of the United 
Nations directly and through their action in the appropriate international 
agencies of which they arc members. 

Article 49. The members of the United Nations shall join in affording 
mutual assistance in carrying out the measures decided upon by the Security 
Council. 

Article 50. If preventive or .enforcement measures against any State 
are taken by the Security Council, any other State, whether a member of 
the United Nations or not, which finds itself confronted with special economic 
problems arising from the carrying out of those measures shall have the 
right to consult the Security Council with regard to a solution of those 
problems. 

Article 51. Nothing in the present Charter shall impair the inherent 
right of individual or collective self-defence if an armed attack occurs against 
a member of the United Nations, until the Security Council has taken the 
measures necessary to maintain international peace and security. Measures 
taken by members in the exercise of this right of self-defence shall be 
immediately reported to the Security Council and shall not in any way affect 
the authority and responsibility of the Security Council under the present 
Charter to take at any time such action as it deems necessary in order to 
maintain or restore international peace and security. 

CHAPTER VIII—REGIONAL ARRANGEMENTS 

Article 52. 1. Nothing in the present Charter precludes the existence 

of regional arrangements or agencies for dealing with such matters relating 
lo the maintenance of international peace and security as arc appropriate for 
regional action, provided that such arrangements or agencies and their 
activities arc consistent with the Purposes and Principles of the United 
Nations. 

2. The members of the United Nations entering into such arrange¬ 
ments or constituting such agencies shall make every effort to achieve pacific 
settlement of local disputes through such regional arrangements or by such 
regional agencies before referring incm to the Security Council. 

3. The Security Council shall encourage the development of pacific 
settlement of local disputes through such regional arrangements or by such 
regional agencies either on the initiative of the States concerned or by refer¬ 
ence from the Security Council. 

4. 1 his Article in no way impairs the application of Articles 34 
and 35. 

Article 53. 1. The Security Council shall, where appropriate, 

utilize such regional arrangements or agencies for enforcement action under 
its authority. But no enforcement action shall be taken under regional 
arrangements or by regional agencies without the authorisation of the Secu¬ 
rity Council, with the exception of measures against any enemy State, as 
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defined in paragrapth 2 of this Article, provided for pursuant to Article 107 
or in regional arrangements directed against renewal of aggressive policy 
on the part of any such State, until such time as the Organisation may, on 
request of the Governments concerned, be charged with the responsibility*for 
preventing lurther aggression by such a State. 

-• 1 he term enemy State as used in paragraph 1 of this Article applies 

to any State which during the Second World War hits been an enemy of any 
signatory of the present Charter. 

Article 54. The Security Council shall at all times be kept fully 
informed of activities undertaken or in contemplation under regional 
arrangements or by regional agencies lor the maintenance of international 
peace and security. 


CHAPTER IX—-INTERNA l lONAL ECONOMIC AND 
SOCIAL CO-OMRATION 


Article 55. With a view to the creation of Conditions of stability and 
well-being which arc necessary for peaceful and friendly relations among 
nations based or. respect for the principle of equal rights and self-determi¬ 
nation of peoples, the United Nations shall promote: 

a) higher standards of living, full employment, and conditions of 
economic and social progress and development : 


(b) solutions ini* matiou.il cco .oinie, .v»cial, health, and related 
problems ; and international cultural and educational co-opcraliou ; 
and 


V c ) universal ies|>cct nii, and nb'crvaucc of, liumaii rights and funda¬ 
mental freedmns foi all without distincti »n as to race, sex, language 

or religion. e 


Article 56. \ll members pledge themselves to take joint and separate 
non in co-operation with the Organisation for the achievement of the 
purposes set forth in Article 55. 


Article 57. I. 1 he various specialised agencies, established by inter¬ 
governmental agreement and having wide international . rcsponsibililies, as 
ueftned in their basic instruments, in economic, social, cultural, educational, 
v • 1 a,Kl rc,atct * l,clds ’ ■ ,m11 |,c brought into relationship with the United 
Nations in accordance with tlie provisions of Article 65. 

2. Such agencies thus brought into relationship with the United 
INations are hereinafter ret i :c\i i ».is specialised agencies. 


Article 58. 


... r Ihc Organisaiiou >|,al! make recommendations for the 

co-onlmation ,,f tlu: policies and activities of the specialised agencies. 


Article 59. I he Organisation shall, where appropriate, initiate 
negotiations among the States cono-rned for the creation of any new special¬ 
ised agencies required lor the accomplishment of the purposes set forth in 
Article 55. 


Article 60. Responsibility lor the discharge of the functions of the 
Organisation set forth in ilus Chapter shall be vested in the General Assem¬ 
bly and, under the authority of the General Assembly, in the Economic 
and Social Council, which shall have for this purpose the powers set forth 
m Chapter X. 
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THE ECONOMIC AND SOCIAL COUNCIL 

CHAPTER X—THE ECONOMIC AND SOCIAL COUNCIL 

Composition 

Article 61 .* !. The Economic and Social Council shall consist of 

twenty-seven members of the United Nations elected by the General Assembly. 

2. Subject to the provisions of paragraph 3, nine members of the 
Economic and Social Council shall be elected each year for a ter m of three 
years. A retiring member shall be eligible for immediate re-election. 

3. At the first election after the increase in the membership of the 
Economic and Social Council from eighteen to twenty-seven members, in 
addition to the members elected in place of the six members whose term of 
office expires at the end of that year, nine additional members shall be 
elected. Of these nine additional members, the term of office of three 
members so elected shall expire at the end of one year, and of three o:her 
members at the end of two years, in accordance with arrangements made 
by the General Assembly. 

4. Each member of the Economic and Social Council shall have one 
representative. 1 

Functions and Powers 

Article 62. 1. The Economic and Social Council mav make or initiate 

studies and reports with respect to international economic, social, cultural, 
educational, health, and related matters and may make recommendations 
with respect to any such matter? to the General Assembly, to the members 
ol the United Nations, and to the specialised agencies concerned. 

2. It may make recommendations for the purpose of promoting respect 
lor, and observance of, human rights and fundamental freedoms for all. 

3. It may prepare draft conventions for submission to the General 
Assembly, with respect to matters falling within its competence. 

4. It may call, in accordance with the rules prescribed by the United 
Nations, international conferences on matters falling within its competence. 

Article 63. I. The Economic and Social Council may enter into 
agreements with any of the agencies referred to in Article 57, defining the 
terms on which the agency concerned shall be brought into relationship with 
the Uni ted Nations. Such agreements shall be subject to approval by the 
General Assembly. 

2. It may co-ordinate the activities of the specialised agencies through 
consultation with and recommendations to such agencie' ami through recom¬ 
mendations to the General Assembly and to the members of the United Nations- 

Article 64. 1. The Economic and Social Council may take appro¬ 

priate steps to obtain regular reports from the specialised agencies. It may 

•As amended. '1 he text of (he amended article was adopted by the General Assembly 
on ihe i/th December, 1963, and came into force on the 31st August, 1965. 

•The original text of Article 61 reads as follows ' 

Article 61. 1. The Economi c and Social Council shall consist of eighteen Members 

. ol the Lnited Nations elected by the General Assembly. 

2. Subject to the provisions of pa roeraph 3. six members <*f the Econom c and Social 
Council sha ll be elected »ach year for a ierm of three years. A retiring member shall be 
eligible for immediate re-election. 

3. At the first election, eighteen members of the Economic and Social Council shall 
be chosen. The term of office of six members so chosen shall expire at the end of one year, 
and of six other members at the end of two ye i rs, in accordance with arr .ngements m^de by 
the General Assembly. 

4. Each member of the Economic and Social Council shall have one representative. 
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make arrangements with the members of the United Nations and with the 
specialised agencies to obtain reports on the steps taken to give effect to its 
own recommendations and to recommendations on matters failin ' within its 
competence made by the General Assembly. 

2. It mas communicate its observations on these report to the 
General Assembly. 

Article 65. The Economic and Soc ial Council may furnish informa¬ 
tion to the Security Council and shall assist the Security Council upon its 
request. 

Article 66 . I. The Economic and Social Council shall perform such 
functions as fall within its competence in connection with ihc carryin- out of 
the recommendations of the General Assembly. 

2. It may, with the approval of the Gene al Assembly, perform services 
at the request of members of the United Nations and at the request of 
specialised agencies. n 

E It shall perforin such other lunciious as arc specified elsewhere in 
the present Charter or as may be assigned to it b> the General Assembly. 

I 9/<ffg 

Article 67. I. Each n.cmlx-r of the Economic and Social Council 
shall have one vote. 


Council shall be made by a 


2 . Decisions of .he Economic and Social 
majority oi the members present and voting. 

Procedure 

rhe Economic and Social Council shall set up cominis- 
aud soi ial lieltU and for the promotion of human rights, 
may be required lor the performance of 


Article 68 . 

sions in economii 
and such other 
its (unctions. 

Article 69. 


commissions as 


. I’lic Economic and Social Canincil shall invite any member 

° , U " acd Nations to participate, without vote, in its deliberations on anv 
mailer ol particular concern to that member. 


Article 70. The. Economic and Social Counc il may make arrangci 
oi icprcscntativcs ol the specialised agencies to participate, without vo 
its deliberations and in those. 

** ••* • ••• •• *••• a i *fi i\4\i a » ▼ 

... • .1 a ••• • ' 

specialised 


i eii is 
vote, in 

oi the cominisdons cslal lislicd by it, and loi¬ 
ns icprcscntativcs to participate in the deliberations of the* 
agencies. 

Article 71. The Economic and Social Council ..may make suitable 
arrange..!, ma for consultation with tioit-.ovcrnmcnial ” g misaiions which 
arc concerned with matters within its o.m|>etencc. Such arrangements may 
bc . mai e " ,lh international organisations and, where appropriate, with 
national organisations after consultation with the member of the United 
Nations concerned. 

Article 11 . 1. The Economic and Social Council shall adopt its own 

rules of procedure, including the method of electing its President. 

2. I he Economic and Social Council shall meet 


as 

for 


required in accord- 
the 


ancc with its rules, which shall include provisi »n 
meetings on the request of a majority of iis members. 

CHAPTER XI—DECLARATION REGARDIXG XOX-SEL1- 
GOVERNING TERRITORIES 
Article 73. Members of the Unileil Xalions whi h 
responsibilities IV., ihc administration of territories whose „„vc ,. ol 

yet attained a full measure of sell-government recognize the principle that the 


convening of 


have oi assume 
peoples have not 
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INTERNATIONAL TRUSTEESHIP SYSTEM 




(*) 


interests of the inhabitants of these territories are paramount, and accept as 

fnfernff- trU V the ° bllg ? ,10n t0 pr ° mo,c to lhe utmos ‘. within the system of 
weTS° n of^ aC n, a r d secur »y ^Wished by the present Charter .he 
11 b ° of tile inhabitants ol these territories, and, to this end : 

(«) To ensure, with due respect for the culture of the peoples concerned, 
their political, economic, social and educational advancement 
their just treatment, and their protection against abuses , 

? lf : gOVer "'" C nt. t0 take due account of the political 
aspirat",ns of the peoples, and to assist them in the progressive 

«r.ir P t mCn 0f thClr frCC political institutions, according’ to the 
tbeV U al - c,rcumsla ' ,ces of each territory and its peoples and 

their varying stages of advancement; ' y 

To further international peace and security ; 

{d T-eS° te constructive measures of development, to encourage 
■ csearch, and to co-operate with one another and, when anti where 
nr P , P ,V Pri | a 'i WU I spccia ' ,sed international bodies with a view to the 
, aC I'^mcnt of the social, economic and scientific purposes 

M.t iorth in tins Article ; and 

(r) To transmit regularly to the Secretary-General for information pur- 
poses, subject to such limitation as security and constitutional 
considerations may require, statistical and other information of a 
technical nature relating to economic, social, and educational condi- 

oiber ,h * lcrr " or, « f : r wh,ch ‘hcv arc respectively responsible 
°t ier tha, < ‘hose territories to which Chapters XII and XIII apply. 

in \ lcmber ? “f ,hc United Nations also agree that their policy 

resneel of ,We- tc, ' ll,or,cs to which this Chapter applies, no less than in 

voo U ° , | H , mC ' rop r h ' an a " as > must bu bascd °" lh,: general principle of 
too -n,:, M ld l ou, l,ness duc account being taken of the interests and well-being 
ol the rest of the world, ,n social, economic and commercial matters. 

CHAP TER XII—INTERNATIONAL TRUSTEESHIP SYSTEM 

ion. A , r . ,icl f 75 - T !*f United Nations shall establish under its authority an 
nlcinauonal trusteeship system f .r the adininistralion'.and supervi sion of such 
territories as may be placed th.reunder by subsequent individual agreements 
These territories are hereinafter referred to as tri„ territories 8 

• , Ar, . i . clc 7e - rile basic objectives of the trusteeship svslcm in arrordanre 
Charted shall U '‘ itCd Na * i0 " S laid down *" A ' d clc l’„f the present 

[a) To further internaiional peace and security ; 

{b) T :, P :;°r:r ,hc .P' 1 , ! i ‘ ical - ? c O" omic . social, and educa,i..nal advance. 

devehmmen,", f" tS ir ,hC tr,,s * ,eiri,ori ' ;s ' a nd their progressive 

S T self-government or independence as may be 
ap ‘ pr ‘ a ', I* tbe Particular circumstances of each territory and its 

as miv U n K - Td expr “ s " d WIsb cs of the peoples concerned, and 
as may be provided by the terms of each trusteeship agreement ; 

(e) T -X u ;?f \ e T C ' f °- huma " 'ishtsand for fundamental freedoms 
for all without distinction as to race, sex, language, or religion, and 

ihe wirM -and 0 "'" 1 ' interde l>-" de occ of the Copies of 

W m a n SUr f ' :q n a! tre 1 a,,ne '‘ , social, economic, and commercial 
matters for all members of the United Nano,is and their naiionals, 
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and also equal treatment f.. r the latter in the *,\ m 

justice, without prejudice to the attai mient of I he fwS'obi.r 

tives and subject to the provisions of Article 80 . “* 3 ‘ 

.he c^Jas'i^t^ , I |"' r S, ' al l ap r ly ‘° SUch in 

agreement : Y * l * ,aec ‘ 1 ‘l*rttmder by means of trusteeship 

(a) Territories now held under mandate • 

m r £?££!%2iSX‘.%' .**»■ — «** 

W — - -V- brs— 

in ii le InrcgoinB cm, eric s .vifm'b^uX’u nd^Mr.'r'li'rc 'r‘ !C '' 

upon what terms. ‘msteeship system and 

have *«*! which 

undetMbc SihJXlST'» '* ^ 

agreed up „„ ,, y tl ,e three,.y ' ,C 

m be case ot territories held under mandate by a ? membcr ( hr iPTT 
Nations, anti shall be approved as provided fo. in Articles 83 and 85. U 

agreeme""! m“ c und, r Nicies ?7?79 ^ p.Tcin ?^^.Jr 6051 ^ 
tbc trusteeship system, and until such ivreeineni 'l.av I ' S , under 
nothing in this Chapter shall he c,„s„ ue.l i„’„ of itself to alter'in 1 ®° nclude<1 . 
•be rights whatsoever of any States o. .my pc,.p les ord.e terms n? 
international instruments to which member of the United° fcx,st,n S 
respectively he parties. united .Nations may 

2. Paragraph 1 of this Article shall not he interpreted as 
for delay or postponement <>l die negotiation and conclusion of ? ‘ , ' r<>u,,ds 
for placing mandated and other tcintorics unde, the m i l * <,ecm *n“ 
provided for in Article 77 . trusteeship system as 

Article 81. The trusteeship agreement shall in each nee . . 

terms under which the trust territory will be administered and i " c udc l, ‘ c 
aiith°r » y V V, ‘ ich Win —cis,: the 

author,ty, hereinafter called the administering authority ml Z V ' Such 
•States or ,|,c Organisation itscll. ' author.ty, m a y be one or more 

Article 82. I here may be designated, in any trustmh; n . , 
strategic area or areas which may include part or \\\ f V, 1 At?,CC, . ncnt » a 
which the agreement applies, witLut pr« j,Lli<- ■ to *J V C T' IO 

agicements made under A riicle 43 . ‘ iny s P^ c| al agreement or 

their alteration or amendment, shall he exercised by the Security Couucn'.' 

2. The basic objectives set forth in Artic le ch aii u. . 

People of each strategic area Sha11 bc a PP ,lcab,c *•> the 

sm*SSs3S«=S3=3* 
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Nations under the trusteeship system relating to political, economic, social, 
and educational matters in the strategic areas. 

Article 84. It shall be the duty of the administering authority to ensure 
that the trust territory shall play its part in the maintenance of international 
peace and security. To this end the administering authority may make use 
of volunte er forces, facilities, and assistance from the trust territory in carrying 
out the obligations towards the Security Council undertaken in this regard by 
ti»e administering authority, as well as for local defence and the maintenance 
of law and order within the trust territory. 

Article 85. 1. The functions of the United Nations with regard to 
trusteeship agreements for all areas not designated as strategic, including the 
approval of the terms of the trusteeship agreements and of their alteration or 
amendment, shall be exercised by the General Assembly. 

2. The Trusteeship Council, operating under the authority of the 
General Assembly, shall assist the General Assemblyin carrying out these 
functions. 

CHAPTER XIII—THE TRUSTEESHIP COUNCIL 

Composition 

Article 86. 1. The Trusteeship Council shall consist of the following 
members of the United Nations : 

('0 Those members administering trust territories; 

'b) Such of those members mentioned by name in Article 23 as a re not 
administering trust territories; and 

ie) As many other members elected for three-year terms by the General 
Assembly as may be necessary to ensure that the total number of 
members of the Trusteeship Council is equally divided between those 
members of the United Nations which administer trust territories 
and those which do not. 

2. Each member of the Trusteeship Council shall designate one special¬ 
ly qualified person to represent it therein. 

Functions and Powers 

Article 87. 1 he General Assembly and, under its authority, the Trustee¬ 
ship Council, in carrying out their functions,. may: 

(") Consider reports submitted bv the administering authority; 

( b ) Accept petitions and examine them in consultation with the admi¬ 
nistering authority; 

(c) Provide for periodic visits to the respective trust territories at times 

agreed upon with the administering authority; and 

(d) Take these and other actions in conformity with the terms of the 

trusteeship agreements. 

Article 88. The Trusteeship Council shall formulate a questionnaire on 
the political, economic, social, and educational advancement of the inhabi¬ 
tants of each trust territory, and the administering authori ty for each trust 
territory within the competence of the General Assembly shall make an annual 
report to the General Assembly upon the basis of such questionnaire. 

Voting 

Article 89. I. Each member of the Trusteeship Council shall have onc 


vote. 
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2. Decisions of the Trusteeship Council shall be made by a majority of 
the members present and voting. 

Procedure 

Article 90. 1. The Trusteeship Council shall adopt its own rules of 
procedure, including the method of selecting its President. 

2. The Trusteeship Council shall meet as required in accordance with 
its rules, which shall include provision for the convening of meetings on the 
request of a majority of its members. 

Article 91. The Trusteeship Council shall, when appropriate, avail iisclf 
of the assistance of the Economic and Social Council and of the specialised 
agencies in regard to matters with which they arc respectively concerned. 
CHAPTER XIV—THE INTERNATIONAL COURT OF JUSTICE 

Article 92. The International Court of Justice shall be the principal 
judicial organ of the United Nations. It slnll function in accordance with 
the annexed Statute, which is based upon the Statute of the Permanent Court 
of International Justice and forms an integral part of the present Charier. 

Article 93. 1. All members of the United Nations arc ipso facto parties 
to the Statute of the International Court of Justice. 

2. A State which is not a member of the United Nations mav become 
a party to the Statute of the International Court of Justice on conditions to be 
determined in each case by the (iencral Assembly upon the recommendation 
of the Security Council. 

Article 94. I Each member of the United Nations undertakes to comply 
with the decision of the International Court of Justice in any case to which it 
is a party. 

2. If any party to a case tails to perform the obligations incumbent upon 
it under a judgment rendered by the Court, the other party may have recourse 
to the Security Council, which may, if it deems necessary, make recommenda¬ 
tions or decide upon measures to be taken to u ivc effect to the judgment. 

. , A rti , cIe . 9 . 5 ‘ Nothing in the present Charter shall prevent members of 

the United Nations from entrusting the solution of their differences to other 
tribunals by virtue of agreements already in existence or which may be con¬ 
cluded in the future. 

Article. 96. I. The General Assembly or the Security Council mav 
request the International Court of Justice to give an advisory opinion on anv 
legal question. 

2. Other organs of the United Nations and specialized agencies, which 
may a« any time be so authorised by the General Assembly, may also request 
advisory opinions of the Court on le,*al questions arising within* the scope of 
their activities. ‘ 

CHAPTER XV—THE SECRETARIAT 

Article 97. The -Secretariat shall comprise a Secretary-General and such 
staff as the Organisation may require. The Secretary-General shall be appoint- 
ed by the General Assembly upon the recommendation of the Security 
Council. He shall be the chief administrative officer of the Organisation. 

Article 98. The Secretary-General shall act in that capacity in all 
meetings of the General Assembly, of the Security Council, of the Economic 
and Social Council, and of the Trusteeship Council, and shall perform such 
other functions as are entrusted to him by these organs. The Secretary-General 
shall make an annual report to ifi c General Assembly .. n the work of the 
Organisation. 
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Security'"council tZT ‘"whlchinT, ^ h ?¥ *° ,he a ««n«ion of the 

maintenance of international peace and security. rp,T ”° n may ,hrea,en 'he 

fron , ) , ^ r *^lf S ^*^ "^ e :^'^'^ nC '^° , ^cTi'ons U frorn^an^ C on\^; I rnment r or 

sive'y internati.mal characler'onhe'' 

kilties ,,0, ,0 SCCk inflUe " CC ' hem in U,c d « l «V of their reborn 

Article 101. I. The staff shall he appointed by the Secretary-General 
under regulations established by the General Assembly. ' 

and SociGounriT'the TV* / ha J>. bc _ pe r, na ne, i tly assigned to the Economic 
r i it , a- Inisteeship Council, and, as required, to other organs 

of die United Nations. These staffs shall form a part of the Secretariat. 

,, h T, .»c paramount consideration in the employment of the staff and in 
the dete.m.nation of the conditions of service shall be the necessity of securing 
lie highest standards of ririciencv # com|>etcnce, and integrity. Due regard shall 
be paid to the importance of recruiting the staff on as wide a geographical 
basis as possible. ** n 1 

CHAPTER XVI —MISCELLANEOUS PROVISIONS 

inm kv r , t ,w l m 1 m 2 r '■ f V u ry ,| lreat , y a " d . cvery international agreement entered 
into b fLec y «hd? V ° r hc Umud Nattons after the present Charter comes 
published by K U S ° 0n 35 P ° JS,h c with the Secretariat and 

£° P .1 r ‘ y 10 any such T eaty or international agreement which has not 
ma?i>.voke ^, ,n . aCCOrda " Ce W1,h,h f P/ovisionsof paragraph 1 of this Article 
may invoke that treaty or agreement before any organ of the United Nations. 

.nembtrVof , «h I e # Uni,e?l a L c °""ic< between the obligations of the 

under m l , h 3 T U " de ‘ ' h ' prc,ent Char,cr a,,d their obligations 
Chaner sLll pmvail^rnat.onal agreement, their obligations under the present 


mcmh^'lnVl^,! T '“ e /? i r « anisa,i o"jl-all enjoy in ,he territory of each of its 
3TS the*fulfifmen? t>fits*purposed * ««* ««• * ils 

its members' 0, « ani «'ioti shall enjoy in the territory of each of 

of its puipuM H P ‘ eKCS ^ ,,l,mu,m,cs as arc necessary for the fulfilment 

... 2 „ Representatives of the members ofth- United Nations and officials 
of the Organisation shall similarly enjoy such privileges and immunities as 
arc necessary for. he independent exercis- of ,heir functions in connection 

with the Organisation. 
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3 -. The General Assembly may make recommendations with a view to 
or details . of ,hc application of paragraphs I and 2 of ibis Article 

purpose P ° S< ' COnven,,ons to ,he '"embers of the United Nations for this 

CHAPTER XVII—TRANSITIONAL SECURE!Y 
ARRANGEMENTS 

referr^TnOn Anicl,^^''!,!^ C ° m . ,n . g in *°. for “ of such special agreements 
benin the exercise ol i.V r«™ r,P""" n of . the Security Council enable it to 

Four-Nation Dedari, o re ! pons ! 1 > ll "'' ? under Article 42, the parties to the 
l II • Clara non, signed ai Moscow, October 30 1043 and Kranrr* 

Si "js: 5 : 

UidSS, ."‘"T” requires with rates manbtts of ,l» 

CHAPTER XVIII -AMENDMENTS 

Security Council. ‘ ‘ ’ d,n ^ al1 ll,c Permanent members of die 

Sm£5ms SE S * - - 

session of the General Asscmblv and .1 r 1 0,1 ,,lc agenda of that 

!, y » majority vote of the * C, \ C ? hlIi hcld * *> decided 

a " y !CVC| . members of the Security Council ' “ C "‘ bly < " ,d by a v °>e «>f 

A • < i H M P « l ' ER XIX-RA l IF,GATI ON VXD SIGNATURE 
*a,s^ 

States of ^™ cr ^e^.^Mch^ali* > notrfy , al l i eJ thc sip!atory V ^tates n of each deposit 

* 1 he text ol the amended article so m .u 

concurrence by the Security «; 0 uncii fro.ii ievrn to nine !""" , cr ° f vo,cs squired for the 

<m December 20. 1965, and entered into force on June 12. 1968 °^ * l " C Geocra ' ^iembly 
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RATIFICATION AND SIGNATURE 


as well as ilic Sjeretary-General of the Organisation when lie has been 
appointed. 

3. The present Charter shill come into force upon the deposit of 
ratifications by the Republic of China, France, the Union of Soviet Socialist 
Republics, the United Kingdom of Great Britain and Northern Ireland, and 
the United States of America, and by a majority of the other signatory States. 
A protocol of the ratifications deposited shall thereupon be drawn up by the 
Government of the United States of America which shall communicate copies 
thereof to all the signatory States. 

4. The States signatory to the present Charter which ratify it after it 
has come into force will become original members of the United Nations on 
the date of the deposit of their respective ratifications. 

Article 111. The present Charter, of which the Chinese, French, Russian, 
English and Spanish texts arc equally authentic, shall remain deposited in 
the archives of the Government of the United States of America. Duly certified 
copies thereof shall he transmitted by that Government to the Governments of 
the signatory States. 

IN FA ITH W HEREOF the representatives of the Governments of the 
United Nations have signed the present Charter. 

DONE at the city of San Francisco the twenty-sixth day of June, one 
thousand nine hundred and forty-five. 
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